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SUPREME  COURT  OF  THE  UNITED  STATES. 

JANUARY  TERM,  1841- 


JUDGES  DURINO  THE  TIMS  OF  THESE  BBFOBTS. 

Hon.  ROGER  B.  TANEY,  Chief  Justice. 

Hon.  JOSEPH  STORY, 

Hon.  smith  THOMPSON, 

Hon.  JOHN  M'LEAN, 

Hon.  henry  BALDWIN, 

Hon.  JAMES  M.  WAYNE, 

Hon.  PHILIP  P.  BARBOUR, 

Hon.  JOHN  CATRON,  and 

Hon.  JOHN  M'KINLEY, 

HENRY  D.  GILPIN,  Esq.,  Attornbt-Genbbal. 

RICHARD  PETERS,  Esq.,  Reporter. 

ALEXANDER  HUNTER,  Esq.,  Marshal. 

WnXIAM  T.  CARROLL,  Esq.,  Clerk. 


-   Associate  Justioss. 


Jabies  Moody  Vaughan  and  others,  Appellants,  v.  Henry  Northup 
Administrator  of  James  Moody,  deceased,  and  others. 

15  p.  1. 

An  administrator,  appointed  in  a  State,  is  not  liable  to  be  saed  in  the  District  of  Columbia,  in 

his  official  capacity,  for  assets  lawfully  received  by  him  under  his  letters  of  administration. 
He  is  accountable  to  the  proper  tribunal,  of  the  government  from  whose  laws  he  derived 

his  authority,  not  to  the  tribunals  of  another  State. 
Moneys  received  from  the  United  States,  are  not  local  assets  in  the  District  of  Columbia, 

but  assets  under  the  original  administration. 
The  act  of  Jane  24,  1812,  ^  11,  (2  Stats,  at  Large,  758,)  does  not  authorize  a  suit  in  the 

District  of  Columbia,  against  an  executor  or  administrator  appointed  elsewhere. 
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2  SUPREME   COURT  OF  THE  UNITED  STATES. 

Vaaghan  o.  Northup.    15  P. 

The  case  is  stated  in  the  opiuion  of  the  court 

Brenty  for  the  appellant. 

Chze^  contra. 

[    •  4    ]       *  Story,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of 
the  District  of  Columbia,  sitting  for  the  county  of  Wash- 
1*6]  ton,  dismissing*  a  bill  in  equity,  brought  by  the  appellants 
against  the  appellees. 

The  facts,  so  far  as  they  are  necessary  to  be  stated  upon  the  pres- 
ent occasion,  are,  that  one  James  Moody,  an  inhabitant  of  Kentucky, 
died  in  that  State  about  the  year  1802,  intestate,  without  leaving 
any  children ;  that  in  May  or  June,  1833,  the  defendant,  Northup, 
obtained  letters  of  administration  upon  his  estate  from  the  proper 
court  of  Jefferson  county,  in  Kentucky ;  and  afterwards,  under  and 
in  virtue  of  those  letters  of  administration,  he  received  from  the 
treasury  of  the  United  States  the  sum  of  $5,215.56,  for  money  due 
to  the  intestate,  or  his  representatives,  for  military  services  rendered 
during  the  revolutionary  war.  The  present  bill  was  brought  by  the 
appellants,  claiming  to  be  the  next  of  kin,  and  heirs  of  the  intestate, 
for  their  distributive  shares  of  the  said  money,  against  Northup  as 
administrator ;  and  the  other  defendants,  who  are  made  parties,  are 
asserted  to  be  adverse  claimants,  as  next  of  kin  and  distributees.  At 
the  hearing  of  the  cause  in  the  court  below,  the  same  having  been 
set  down  for  argument  upon  the  answer  of  Northup,  denying  the 
jurisdiction  of  the  court,  the  bill  was  ordered  to  be  dismissed  for 
want  of  jurisdiction ;  and  from  that  decree  the  present  appeal  has 
been  taken. 

Under  these  circumstances,  the  question  is  broadly  presented 
whether  an  administrator,  appointed  and  deriving  his  authority  from 
another  State,  is  liable  to  be  sued  here  in  his  official  character,  for 
assets  lawfully  received  by  him  under  and  in  virtue  of  his  original 
letters  of  administration.  We  are  of  opinion,  both  upon  principle 
and  authority,  that  he  is  not.  Every  grant  of  administration  is 
strictly  confined  in  its  authority  and  operation  to  the  limits  of  the 
territory  of  the  government  which  grants  it ;  and  does  not,  de  jwre^ 
extend  to  other  countries.  It  cannot  confer,  as  a  matter  of  right, 
any  authority  to  collect  assets  of  the  deceased  in  any  other  State ; 
and  whatever  operation  is  allowed  to  it  beyond  the  original  territory 
of  the  grant  is  a  mere  matter  of  comity,  which  every  nation  is  at 
^berty  to  yield  or  to  withhold,  according  to  its  own  policy  and  pleas- 
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ure,  with  reference  to  its  own  institutions  and  the  interests  of  its 
own  citizens.  On  the  other  hand,  the  administrator  is 
exclusively  bound  to  account  for  all*  the  assets  which  he  [  '6  ] 
receives  under  and  in  virtue  of  his  administration  to  the 
proper  tribunals  of  the  government  from  which  he  derives  his  au- 
thority ;  and  the  tribunals  of  other  States  have  no  right  to  interfere 
with  or  to  control  the  application  of  those  assets,  according  to  the 
lex  loci.  Hence,  it  has  become  an  established  doctrine  that  an  admin- 
istrator, appointed  in  one  State,  cannot,  in  his  official  capacity,  sue 
for  any  debts  due  to  his  intestate  in  the  courts  of  another  State ; 
and  that  he  is  not  liable  to  be  sued  in  that  capacity  in  the  courts  of 
the  latter,  by  any  creditor,  for  any  debts  due  there  by  his  intestate. 
The  authorities  to  this  effect  are  exceedingly  numerous,  both  in  Eng- 
land and  America ;  but  it  seems  to  us  unnecessary,  in  the  present 
state  of  the  law,  to  do  more  than  to  refer  to  the  leading  principle  as 
recognized  by  this  court  in  Fenwick  v»  Sears,  1  Cranch,  259 ;  Dixon's 
Executors  v.  Ramsay's  Executors,  3  Cranch,  319 ;  and  Kerr  v.  Moon, 
9  Wheat,  565. 

But  it  has  been  suggested  that  the  present  case  is  distinguishable, 
because  the  assets  sought  to  be  distributed  were  not  collected  in 
Kentucky,  but  were  received  as  a  debt  due  from  the  government  at 
the  treasury  department  at  Washington,  and  so  constituted  local 
assets  within  this  District.  We  cannot  yield  our  assent  to  the  cor- 
rectness of  this  argument.  The  debts  due  from  the  government  of 
the  United  States  have  no  locality  at  the  seat  of  government.  The 
United  States,  in  their  sovereign  capacity,  have  no  particular  place 
of  domicile,  but  possess,  in  contemplation  of  law,  an  ubiquity  through- 
out the  Union ;  and  the*  debts  due  by  them  are  not  to  be  treated 
like  the  debts  of  a  private  debtor,  which  constitute  local  assets  in  his 
own  domicile.  On  the  contrary,  the  administrator  of  a  creditor  of 
the  government,  duly  appointed  in  the  State  where  he  was  domiciled 
at  his  death,  has  full  authority  to  receive  payment,  and  give  a  full 
discharge  of  the  debt  due  to  his  intestate,  in  any  place  where  the 
government  may  choose  to  pay  it ;  whether  it  be  at  the  seat  of  gov- 
ernment, or  at  any  other  place  where  the  public  funds  are  deposited. 
If  any  other  doctrine  were  to  be  recognized,  the  consequence  would 
be,  that  before  the  personal  representative  of  any  deceased  creditor, 
belonging  to  any  State  in  the  Union,  would  be  entitled  to  receive 
payment  of  any  debt  due  by  the  government,  he  would  be  compel- 
lable to  take  out  letters  of  administration  in  this  District 
•for  the  due  administration  of  such  assets.  Such  a  doctrine  [  *  7  ] 
has  never  yet  been  sanctioned  by  any  practice  of  the  gov- 
ernment, and  would  be  full  of  public  as  well  as  private  inconvenience. 
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It  has  not,  in  our  judgment,  any  just  foundation  in  the  principles  of 
law.  We  think  that  Northup,  under  the  letters  of  administration 
taken  out  in  Kentucky,  was  fully  authorized  to  receive  the  debt  due 
from  the  government  to  his  intestate ;  but  the  moneys  so  received 
constituted  assets  under  that  administration,  for  which  he  was  ac- 
countable to  the  proper  tribunals  in  Kentucky ;  and  that  distribution 
thereof  might  have  been,  and  should  have  been,  sought  there  in  the 
same  manner  as  of  any  other  debts  due  to  the  intestate  in  Kentucky. 
It  has  also  been  supposed  that  the  act  of  congress  of  the  24th  of 
June,  1812,  may  well  entitle  the  appellants  to  maintain  the  present 
suit ;  since  it  places  a  foreign  administrator  upon  the  footing  of  a 
domestic  administrator,  in  the  District  of  Columbia.  That  act  pro- 
vides that  it  shall  be  lawful  for  any  person  to  whom  letters  testamen- 
tary or  of  administration  hath  been  or  may  hereafter  be  granted  by 
the  proper  authority,  in  any  of  the  United  States  or  the  territories 
thereof,  to  maintain  any  suit  or  action,  or  to  prosecute  and  recover 
any  claim  in  the  District  of  Columbia,  in  the  same  manner  as  if  the 
letters  testamentary  or  of  administration  had  been  granted  to  such 
person  by  the  proper  authority,  in  the  said  District.  It  is  observable, 
that  this  provision  is  limited  by  its  terms  to  the  maintenance  of  suitsj 
and  the  prosecution  and  recovery  of  claims  in  the  District,  by  any 
executor  or  administrator  appointed  under  the  authority  of  any 
State.  It  does  not  authorize  any  suits  or  actions  in  the  District, 
against  any  such  executor  or  administrator.  Its  obvious  design  was, 
therefore,  to  enable  foreign  executors  and  administrators  to  maintain 
suits,  and  to  prosecute  and  recover  claims  in  the  District,  not  against 
the  government  alone,  but  against  any  persons  whatever,  resident 
within  the  District,  who  were  indebted  to  the  deceased,  and  to  dis- 
charge the  debtor  therefrom,  without  the  grant  of  any  local  letters 
of  administration.  In  effect,  it  made  all  debts  due  from  persons 
within  the  District,  not  local  assets,  for  which  a  personal  representa- 
tive would  be  liable  to  account  in  the  courts  of  the  District ;  but 
general  assets,  which  he  had  full  authority  to  receive,  and 
[  •  8  ]  for  which  he  was  bound  to  account  in  *  the  courts  of  the 
State  from  which  he  derived  his  original  letters  of  adminis- 
tration. Indeed,' the  very  silence  of  the  act,  as  to  any  liability  of  the 
personal  representative  to  be  sued  in  the  courts  of  the  District  foi 
such  assets,  so  received,  would  seem  equivalent  to  a  declaration  that 
he  was  not  to  be  subjected  to  any  such  liability.  It  fortifies,  there- 
fore, rather  than  weakens  the  conclusion  which  is  derivable  from  the 
general  principles  of  law,  upon  this  subject.  The  same  view  of  the 
purport  and  objects  of  the  act  was  taken  by  this  court,  at  the  laflt 
term,  in  the  case  of  Kane  v,  Paul,  14  Pet.  33. 


Digitized  byCjOOQlC 


JANUARY   TERM,   1841. 


Gaines  v,  Belf.    15  P. 


Upon  the  whole,  we  are  of  opinion  that  the  circuit  court  was  right 
in  dkmissing  the  bill  for  the  want  of  jurisdiction ;  and,  therefore,  the 
decree  is  affirmed  with  costs. 


5  H.  238 ;  14  H.  368 ;  18  H.  100. 


Edmund  P.  Gaines,  and  Mira  Clarke,  late  Whitney,  Complain- 
ants, V.  Richard  Relf,  Beverly  Chew,  and  others.  Defendants. 

15  P.  9. 

Chancery  practice  does  prevail  in  the  circuit  court  of  the  United  States  for  the  distnct  of 
Louisiana,  and  a  complainant  has  a  right  to  proceed  in  accordance  with  the  rules  pre- 
scribed by  this  court  for  the  practice  in  equity  of  the  circuit  courts,  and  where  they  are 
silent,  according  to  the  practice  of  the  high  court  of  chancery  in  England. 

The  case  is  stated  in  the  opinion  of  the  court 

Key  and  Jones,  for  the  plaintiffs. 

Coxe,  contra. 

•  Thompson,  J.,  delivered  the  opinion  of  the  court.  [  *  13  ] 

This  case  comes  up  from  the  circuit  court  of  the  United 

States,  for  the  eastern  district  of   Louisiana,  upon  a  certificate  of 

division  of  opinion  upon  the  following  points :  — 

1.  Does  chancery  practice  prevail,  and  should  it  be  extended  to 
litigants  in  this  court,  and  in  this  cause  ? 

2.  Should  or  not  the  said  order  of  the  9th  of  March,  1837,  be  an- 
nulled and  vacated  ? 

3.  Should  or  not  the  cause  be  placed  upon  a  rule  docket,  and  the 
complainants  be   permitted  to   proceed   according  to  the 

•  chancery  practice,  and  the  defendants  be  required  to  an-  [  *  14  ] 
ewer  without  oyer  of  the  documents  prayed  for,  or  a  service 
of  the  bill  in  French,  as  prayed  for? 

This  was  a  bill  filed  in  the  district  court  of  the  United  States,  for 
that  district,  on  the  28th  of  July,  1836,  according  to  the  course  of 
practice  in  the  courts  of  the  United  States,  upon  the  equity  side  of 
the  court ;  and  in  the  course  of  proceeding,  the  district  judge,  on  the 
9th  of  March,  1837,  entered  tfce  following  order:  «  W.  W.  Whitney 
and  wife  v.  Richard  Relf  and  others.  In  this  case,  having  maturely 
considered  the  prayer  for  oyer,  and  for  copies  of  bill  in  French,  the 
court  this  day  delivered  its  written  opinion  thereon,  whereby  it  is 
ordered,  adjudged,  and  decreed,  that  the  application  for  oyer  of  docu« 
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ments,  and  for  copies  of  the  bill  of  complaint,  in  the  manner  prayed 
for,  (in  French,)  be  granted ;  and  further,  that  all  future  proceedings 
in  this  case  shall  be  in  conformity  with  the  existing  practice  of  this 
court." 

At  the  June  term  of  the  circuit  court,  in  the  year  1839,  a  motion 
was  made  to  set  aside  and  vacate  that  order ;  and  that  the  complain- 
ant might  be  permitted  to  proceed  in  the  cause,  according  to  the 
course  of  chancery  practice.  And  upon  this  motion,  the  division  of 
opinion  upon  the  points  above  stated,  arose. 

These  points  present  the  same  question  that  has  been  repeatedly 
before  this  court,  and  received  its  most  deliberate  consideration  and 
judgment,  namely,  whether  the  proceedings  in  suits  in  equity,  in  the 
courts  of  the  United  States,  in  the  district  of  Louisiana,  are  required 
to  be  according  to  the  course  of  chancery  practice,  and  in  conformity 
to  that  which  is  adopted  and  established  in  the  other  States.  It  is 
not  intended  to  go  into  an  examination  of  this  question  as  one  that 
is  new  and  undecided,  but  barely  to  refer  to  the  cases  which  have 
been  heretofore  decided  by  this  court.  In  the  case  of  Livingston  v» 
Story,  which  came  before  tliis  court,  in  the  year  1835,  9  Pet.  655,  the . 
court  took  occasion  to  examine  the  various  laws  of  the  United  States 
establishing  and  organizing  the  district  court  in  Louisiana,  and  to 
decide  whether  that  court  had  equity  powers,  and  if  so,  what  should 
be  the  mode  of  proceeding  in  the  exercise  of  such  powers.  The 
various  cases  which  had  been  before  the  court,  involving  substantially 
the  same  question,  in  relation  to  the  States  where  there  were 
[  *  15  ]  •  no  equity  state  courts,  or  laws  regulating  the  practice  in 
equity  causes,  were  referred  to ;  and  the  uniform  decisions 
of  this  court  have  been,  that  there  being  no  equity  state  courts,  did 
not  prevent  the  exercise  of  equity  jurisdiction  in  the  courts  of  the 
United  States.  And  it  was  accordingly  decided  that  the  district 
court  of  Louisiana  was  bound  to  proceed  in  equity  causes  according 
to  the  principles,  rules,  and  usages  which  belong  to  courts  of  equity, 
as  contradistinguished  from  courts  of  common  law  ;  that  the  acts  of 
congress  have  distinguished  between  remedies  at  common  law  and 
in  equity ;  and  that,  to  effectuate  the  purposes  of  the  legislature,  the 
remedies  in  the  courts  of  the  United  States  are  to  be  at  common  law, 
or  in  equity,  not  according  to  the  practice  of  the  state  courts,  but 
according  to  the  principles  of  common  law  and  equity  as  distinguished 
and  defined  in  that  country  from  which  we  derived  our  knowledge 
of  those  principles,  subject,  of  course,  to  such  alterations  as  congress 
might  think  proper  to  make.  But  that  no  act  of  congress  had  been 
passed  affecting  this  question.     That  the  act  of  congress  of  1824,* 

i  4  Stats,  at  Large,  62. 
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could  have  no  application  to  the  case,  because  there  were  no  courts 
of  equity  or  state  laws  in  Louisiana,  regulating  the  practice  in  equity 
cases.  And  again,  in  the  same  case  of  Story  v.  Livingston,  which 
came  before  the  court  in  1839,  13  Pet  368,  one  of  the  exceptions 
taken  to  the  master's  report  was,  that  by  a  rule  of  the  district  court, 
chancery  practice  had  been  abolished,  and  that  such  a  proceeding 
was  unknown  to  the  practice  of  the  court.  This  court  says  no  such 
rule  appears  on  the  record.  But  we  think  the  occasion  a  proper  one 
to  remark  that,  if  any  such  rule  has  been  made  by  the  district  court 
of  Louisiana,  it  is  in  violation  of  those  rules  which  the  supreme 
court  of  the  United  States  has  passed  to  regulate  the  practice  in  the 
courts  of  equity  of  the  United  States ;  that  those  rules  are  as  'obli- 
gatory upon  the  courts  of  the  United  States  in  Louisiana,  as  upon 
all  other  United  States  courts ;  and  that  the  only  modifications  or 
additions  that  can  be  made  in  them,  by  the  circuit  or  district  courts, 
are  such  as  shall  not  be  inconsistent  with  the  rules  thus  prescribed ; 
and  that  where  such  rules  do  not  apply,  the  practice  of  the  circuit 
and  district  courts  must  be  regulated  by  the  practice  of  the  court  of 
chancery  in  England.  That  parties  to  suits  in  Louisiana  have  a 
right  to  the  benefit  of  these  rules,  nor  can  they  be  denied  by 
any  rule  or  order,  without  *  causing  delays,  producing  unnec-  [  *  16  ] 
essary  and  oppressive  expenses  ;  and  in  the  greater  number 
of  cases,  an  entire  denial  of  equitable  rights.  That  this  court  has 
said,  upon  more  than  one  occasion,  after  mature  deliberation,  that 
the  courts  of  the  United  States  in  Louisiana,  possess  equity  powers 
under  the  constitution  and  laws  of  the  United  States.  That,  if  there 
are  any  laws  in  Louisiana  directing  the  mode  of  proceeding  in  equity 
causes,  they  are  adopted  by  the  act  of  the  26th  of  May,  1824,  and 
will  govern  the  practice  of  the  courts  of  the  United  States.  But,  as 
has  been  already  said,  there  are  no  such  laws  in  Louisiana,  and,  of 
course,  the  act  cannot  apply. 

And  in  the  case  of  JS^  parte  Poultney  v.  The  City  of  La  Fayette, 
12  Pet,  474,  this  court  said  the  rules  of  chancery  practice,  in  Louis- 
iana, mean  the  rules  prescribed  by  this  court  for  the  government  of 
the  courts  of  the  United  States,  under  the  authority  given  by  the  act 
of  the  8th  of  May,  1792. 

And  again,  in  the  year  1839,  in  the  case  Ex  parte  Mira  Clarke 
Whitney,  13  Pet.  404,  application  was  made  to  this  court  for  a  man- 
damus to  compel  the  district  judge  to  proceed  in  this  case  according 
to  the  course  of  chancery  practice,  upon  a  petition  to  the  court  rep- 
resenting that  he  had  refused  so  to  do,  but  had  entered  an  order  that 
all  further  proceedings  sliould  be  conformable  to  the  provisions  of 
the  code  of  practice  in  Louisiana,  and  the  acts  of  the  legislature  ol 
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that  State.  Upon  this  application,  this  court  again  declared  that  it 
is  the  duty  of  the  court  to  proceed  in  the  suit  according  to  the  rules 
prescribed  by  the  supreme  court  for  proceedings  in  equity  causes,  at 
the  February  term,  1822.  That  the  proceedings  of  the  district  judge, 
and  the  orders  made  by  him  in  this  cause,  (the  very  order  now  in 
question,)  were  not  in  conformity  with  those  rules,  and  with  chancery 
practice  ;  but  that  it  was  not  a  case  in  which  a  mandamus  ought  to 
issue,  because  the  district  judge  was  proceeding  in  the  cause ;  and 
however  irregular  that  proceeding  might  be,  the  appropriate  redress, 
if  any,  is  to  be  obtained  by  an  appeal,  after  a  jGuial  decree  shall  be 
made  in  the  cause.  That  a  writ  of  mandamus  was  not  the  appropri- 
ate remedy  for  any  orders  which  may  be  made  in  a  cause  by  a  judge, 
in  the  exercise  of  his  authority,  although  they  may  seem  to  bear 

harshly  or  oppressively  upon  the  party. 
[  •  17  ]  *  Such  are  the  views  which  have  been  heretofore  taken 
by  this  court  upon  the  questions  raised  by  the  points  which 
have  been  certified  in  the  record  before  us ;  and  which  leave  no 
doubt  that  they  must  all  be  answered  in  the  affirmative.  These 
questions  having  been  so  repeatedly  decided  by  this  court,  and  the 
grounds  upon  which  they  rest  so  fully  stated  and  published  in  the 
reports,  that  it  is  unnecessary,  if  not  unfit,  now  to  treat  this  as  an 
open  question.  It  is  matter  of  extreme  regret,  that  it  appears  to  be 
the  settled  determination  of  the  district  judge,  not  to  suffer  chancery 
practice  to  prevail  in  the  circuit  court  in  Louisiana,  in  equity  causes ; 
in  total  disregard  of  the  repeated  decisions  of  this  court,  and  the 
rules  of  practice  established  by  the  supreme  court  to  be  observed  in 
chancery  cases. 

This  court,  as  has  been  heretofore  decided,  has  not  the  power  to 
compel  that  court  to  proceed  according  to  those  established  rules;  all 
that  we  can  do  is  to  prevent  proceedings  otherwise,  by  reversing 
them  when  brought  here  on  appeal. 

All  the  questions  presented  by  the  record  are  accordingly  answered 
in  the  affirmative. 

6H.441;  21  H.  688. 


Lessee  of  Effie  Coons,  and  others.  Plaintiffs  in  Error,  v.  Charles 
P.  Gallagher,  Defendant  in  Error. 

15  P.  18. 

Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large  65,)  it  is  not  sufficient  that 
one  of  the  questions  therein  mentioned  was  inrolved  in  the  cause,  and  might  have  been 
decided ;  it  must  appear  either  in  terms,  or  by  necessary  intendment,  that  it  was  decided, 
and  against  the  right  claimed. 
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The  case  is  stated  in  the  opinion  of  the  court 

Leanardj  for  the  plaintifb. 
Bfickj  contra. 

Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  arises  upon  an  action  of  ejectment,  which  was  decided 
in  the  supreme  court  of  the  State  of  Ohio,  for  the  county  of  Clinton ; 
and  being  brought  here  from  a  state  court,  we  have  no  authority  to 
revise  the  judgment,  unless  jurisdiction  is  given  by  the  25th  section 
of  the  act  of  1789. 

The  land  is  situated  in  what  is  usually  called  the  Virginia  military 
district,  and,  at  the  trial,  both  parties  derived  title  under  the  act  of 
congress  of  March  2,  lW07,'  which  was  passed  for  the  purpose  of 
extending  the  time  for  locating  Virginia  military  land  warrants,  be- 
tween the  Little  Miami  and  Sciota  rivers. 

The  plaintiffs  made  title  as  heirs  at  law  of  Thomas  J. 
M*  Arthur,  *  who  obtained  a  patent  for  the  lands  in  question,  [  *  19  ] 
in  1823,  upon  an  entry  and  survey  made  for  him  in  that 
year,  as  assignee  of  part  of  a  military  land  warrant  granted  to  John 
Trezuant 

The  defendant,  who  was  in  possession  of  the  land,  clainnng  it  as 
his  own,  in  order  to  show  title  out  of  the  plaintiffs,  offered  in  evi- 
dence an  entry  in  the  name  of  John  Tench,  assignee  of  part  of  the 
aforesaid  warrant  to  Trezuant,  made  on  the  8th  of  August,  1787 ; 
and  a  survey  pursuant  to  the  said  entry,  on  the  7th  of  March,  1794, 
which  was  recorded  June  24,  1796. 

The  plaintiffs  having  produced  a  complete  legal  title,  as  above 
stated,  the  prior  survey  of  Tench  was  no  bar  to  their  recovery,  un- 
less it  was  made  so  by  the  act  of  1807,  before  referred  to.  The  first 
section  of  that  act  contains  the  following  proviso  :  "  That  no  loca- 
tions as  aforesaid  within  the  above-mentioned  tract,  shall,  after  the 
passing  of  this  act,  be  made  on  tracts  of  land,  for  which  patents  had 
been  previously  issued,  or  which  had  been  previously  surveyed ;  and 
any  patent  which  may  nevertheless  be  obtained  for  land  located  con- 
trary to  the  provisions  of  this  section,  shall  be  considered  as  null  and 
void." 

It  seems  to  have  been  admitted  in  the  state  court,  that  this  act  of 
congress  intended  to  protect  those  surveys  only  that  were  made  by 
lawful  authority;  and  that  the  survey  of  Tench  was  no  defence, 
unless  it  appeared  that  he  was,  in  truth,  the  assignee  of  a  portion 
of  Trezuant's  warrant     No  assignment  was  produced  at  the  trial, 

1 1  Stats,  at  Large,  424. 
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but  evidence  was  offered  by  the  defendant,  from  which  the  court  may 
have  presumed  an  assignment ;  and  testimony  was  also  introduced 
on  the  part  of  the  plaintiffs  to  rebut  that  presumption.  The  con- 
troversy in  the  state  court  turned,  it  would  seem,  mainly  on  this 
point,  which  was  decided  in  favor  of  the  defendant  And  the  de- 
cision of  that  question  certainly  did  not  involve  the  construction  of 
the  act  of  1807 ;  and  furnishes  no  ground  for  a  writ  of  error  to  this 
court. 

Another  point  has  been  raised  in  the  argument  here,  on  the  part 
of  the  plaintiffs  in  error.  It  is  contended  that  the  proviso  in  the  act 
of  1807,  applies  only  to  conflicting  patents  and  surveys,  made  under 
different  warrants  from  the  State  of  Virginia ;  and  that  it  does  not 
extend  to  a  case  like  the  present,  where  the  controversy  arises  upon 
assignments  made  by  the  same  individual,  upon  the  same  war- 
rant, 
f  *  20  ]  *  Undoubtedly,  such  a  point  might  have  been  raised  and 
decided,  in  the  state  court,  upon  the  case  presented  by  the 
record ;  and  if  it  had  appeared  that  such  a  question,  upon  the  con- 
struction of  the  act  of  congress,  had  been  raised,  and  had  been  de- 
cided against  the  plaintiff,  it  is  very  clear  that  the  judgment  could 
have  been  revised  in  this  court. 

But  the  record  does  not  show  that  this  point  was  raised  by  the 
plaintiff,  or  decided  by  the  court.  It  is  not  sufficient  that  the  point 
was  involved  in  the  case,  and  might  have  been  raised,  and  might 
have  been  decided.  It  must  appear,  either  in  direct  terms  or  by 
necessary  intendment,  that  it  was  in  fact  brought  to  the  notice  of  the 
court,  and  decided  by  it.  This  is  the  rule  settled  in  the  case  of  Cro- 
well  V.  Randall,  10  Pet  398 ;  in  which  all  of  the  former  cases  upon 
the  subject  were  reviewed  and  considered. 

In  the  aspect  in  which  the  case  comes  before  us,  there  was  no  con- 
troversy in  the  Ohio  court,  in  relation  to  the  construction  of  the  act 
of  1807 ;  and  it  would  seem,  from  the  record,  to  have  been  conceded 
on  all  hands  that  Tench's  survey  was  a  good  defence,  if  the  assign- 
ment from  Trezuant  could  be  established.  Indeed,  if  there  was  any 
point  raised  and  decided  upon  the  construction  of  the  act  of  con- 
gress, the  decision  appears  to  have  been  in  favor  of  the  right  claimed, 
and  not  against  it  The  plaintiffs  in  error,  at  the  trial  in  the  state 
court,  produced  a  complete  legal  title ;  and  the  survey  of  Tench,  as 
we  have  already  said,  would  hive  been  no  defence  to  the  action, 
unless  it  was  made  so  by  the  act  of  1807.  It  was  the  defendant, 
therefore,  and  not  the  plaintiff,  who  invoked  the  aid  of  the  statute, 
and  claimed  the  right  under  it  The  decision  was  in  his  favor,  and 
by  that  means  a  mere  equitable  title,  which,  upon  general  principles 
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of  law,  would  have  been  no  defence  against  the  legal  title  produced 
by  the  plaintiils,  was  adjudged  to  be  a  good  and  valid  defence,  under 
and  by  virtue  of  this  act  of  congress.  The  decision,  therefore,  was 
in  favor  of  the  right  claimed,  and  not  against  it ;  and  if  the  con- 
struction of  the  statute  is,  upon  this  account,  to  be  regarded  as  drawn 
in  question,  the  judgment  given  would  afford  no  ground  for  the  juris 
diction  of  this  court. 

In  either  view  of  the  subject|  therefore,  the  writ  of  error  must  be 
dismissed,  for  want  of  jurisdiction. 

5  H.  343  ;  7  H.  738 ;  9  H.  421. 


Susan  Matburrt,  Appellant,  v.  John  M'Pherson  Brien,  and 
others.  Appellees. 

16  P.  21. 

Under  the  law  of  Maryland,  before  the  act  of  1822,  joint-tenancies  existed,  and  the  wife  of 

a  joint- tenant  was  not  dowable  of  land  so  held. 
Nor  did  the  right  of  dower  attach  upon  a  momentary  seisin,  where  the  husband  mortgaged 

back  the  land,  at  the  same  time  when  it  was  conveyed  to  liim. 

The  case  is  stated  in  the  opinion  of  the  court. 
Mayer  J  for  the  appellant. 
Meredith  and  Nelson^  contra. 

•  M'Lean,  J.,  delivered  the  opinion  of  the  court  [  *  ^  ] 

This  is  a  suit  in  chancery,  which  is  brought  before  this 
court,  by  an  appeal  from  the  decree  of  the  circuit  court  of  Maryland. 

The  complainant  is  the  widow  of  Willoughby  Mayburry,  and 
claims  dower  from  John  Brien,  who  purchased  an  estate,  designated 
the  Catoctin  Furnace,  and  all  the  lands  annexed  or  appropriated  to 
it.  She  also  claims  rents  and  profits  from  the  death  of  her  husband. 
This  estate  was  conveyed  by  Catharine  Johnson,  Baker  Johnson,  and 
William  Ross,  as  executors  of  Baker  Johnson,  to  Willoughby,  and 
Thomas  Mayburry,  by  deed,  dated  the  5th  March,  1812 ;  and  they 
executed  a  mortgage  on  the  same,  to  receive  the  principal  part  of  the 
purchase-money.  The  9th  March,  1813,  Thomas  Mayburry  con- 
veyed to  Willoughby  his  undivided  moiety  in  the  estate ; 
and  at  the  same  *  time,  the  grantee  executed  a  mortgage  on  [  *  36  ] 
the  estate,  to  secure  the  payment  of  the  purchase-money. 

The  answer  admits  the  marriage  of  the  complainant,  prior  to  the 
execution  of  the  conveyance  and  mortgage,  in  1812 ;  and  the  death 
of  the  husband,  which  occurred  subsequently 
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Brien  having  deceased,  his  heirs  were  made  parties  to  the  suit. 
The  circuit  court  dismissed  the  bill,  and  the  counsel  for  the  defend- 
ants ask  the  affirmance  of  that  decree  on  two  grounds. 

1.  Because  the  estate  vested  in  Willoughby  and  Thomas  May- 
burry was  a  joint-tenancy,  and  not  subject  to  dower. 

2.  That  the  mortgage  was  executed  by  Willoughby  Mayburry  to 
Thomas,  simultaneously  with  the  delivery  of  the  deed  from  Thomas 
to  Willoughby,  and  that  dower  does  not  attach  to  a  momentary 
seisin. 

The  counsel  for  the  complainant  insists  that  the  deed  of  the  ex- 
ecutors of  Johnson  to  the  Mayburry's,  created  a  tenancy  in  com- 
mon, and  not  a  joint-tenancy. 

It  is  admitted  that  the  terms  of  this  deed  import  a  joint-ten- 
ancy; but  it  is  insisted  that  the  nature  of  the  property,  and  the 
circumstances  of  the  parties,  show  a  tenancy  in  common.  That  real 
estate  conveyed  for  partnership  purposes  constitutes  an  estate  in 
common ;  and  that  the  conveyance  of  this  furnace,  and  the  land  in- 
cident to  it,  was  for  manufacturing  purposes,  and  comes  within  this 
definition.  No  evidence  being  given  on  the  subject,  the  counsel  relies 
upon  the  above  considerations,  as  fixing  the  character  of  the  estate. 

In  the  case  of  Lake  v.  Craddock,  3  P.  Wms.  159,  the  court  held  that 
survivorship  did  not  take  place,  where  several  individuals  had  pur- 
chased an  estate,  which  was  necessary  to  the  accomplishment  of  an 
enterprise  in  which  they  were  engaged.  That  the  payment  of  the 
money  created  a  trust  for  the  parties  advancing  it,  and  that  as  the  un- 
dertaking was  upon  the  hazard  of  profit  or  loss,  it  was  in  the  nature 
of  merchandising  when  the  jiis  accrescendi  is  never  allowed.  And 
in  the  case  of  Coles's  Administratrix  v.  Coles,  15  Johns.  Rep.  159,  it 
was  decided,  that  when  real  estate  is  held  by  partners,  for  the  pur- 
poses of  the  partnership,  they  hold  it  as  tenants  in  common ;  and 
that  on  a  sale  of  the  land,  one  of  the  partners  receiving  the 
[  •  37  ]  consideration  *  money,  was  liable  to  the  action  of  the  other 
for  his  moiety.  Thornton  v.  Dixon,  3  Brown's  Ch.  Rep. 
199 ;    Balmain  v.  Shore,  9  Ves.  Jun.  500. 

By  a  statute  of  Maryland,  in  1822,  c.  262,  joint-tenancy  is  abolished ; 
and  it  is  contended  that,  this  being  the  settled  policy  of  the  State, 
the  courts  should  give  a  liberal  construction  to  conveyances  prior  to 
that  time,  to  guard  against  the  inconvenience  and  hardship,  if  not  in- 
justice of  that  tenancy. 

Whether  this  estate  was  purchased  by  the  Mayburry's,  for  the 
purpose  of  manufacturing  iron,  for  speculation,  or  for  some  other 
object,  is  not  shown  by  the  evidence ;  and  it  would  be  dangerous 
for  the  court,  without  evidence,  to  give  a  construction  to  this  deed 
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different  from  its  legal  import  We  must  consider  the  property  as 
conveyed  in  joint-tenancy ;  and  the  question  arises,  whether  dower 
may  be  claimed  in  such  an  estate. 

Dower  is  a  legal  right,  and  whether  it  be  claimed  by  suit  at  law, 
or  in  equity,  the  principle  is  the  same. 

On  a  joint-tenancy,  at  common  law,  dower  does  not  attach.  Coke 
on  Ldtt.  Ub.  1,  c.  5,  §  45.  ^<  It  is  to  be  understood,  that  the  wife  shall 
not  be  endowed  of  lands  or  tenements,  which  her  husband  holdeth 
jointly  with  another  at  the  time  of  his  death ;  and  the  reason  of  this 
diversity  is,  for  that  the  joint-tenant,  which  surviveth,  claimeth  the 
land  by  the  feoffment  and  by  survivorship,  which  is  above  the  title 
of  dower,  and  may  plead  the  feoffinent  made  to  himself,  without 
naming  of  his  companion  that  died." 

In  3  Kent's  Com.  37,  it  is  laid  down,  that  the  husband  must  have 
had  seisin  of  the  land  in  severalty  at  some  time  during  the  marriage 
to  entitle  the  wife  to  dower.  No  title  to  dower  attaches  on  a  joint 
seisin.  The  mere  possibility  of  the  estate  being  defeated  by  sur- 
vivorship, prevents  dower.  The  same  principle  is  in  1  RolL  Abr 
676;  Fitzh.  N.  B.  147;  Park  on  Dower,  37;  3  Preston's  Abstracts, 
367. 

K  the  husband,  being  a  joint-tenant,  convey  his  interest  to  another 
and  thus  at  once  destroy  the  right  of  survivorship,  and  deprive  him- 
self of  the  property,  his  wife  will  not  be  entitled  to  dower.  Burton 
on  Real  Property,  53;   Co.  Litt.  31^ 

But  it  is  insisted  that  the  rule  which  denies  dower  in  an  estate  of 
joint-tenancy,  applies  only  in  behalf  of  the  survivor;  and 
that,  •  if  in  this  case  the  deed  created  a  joint  estate,  the  [  *  38  ] 
plaintiff  may  claim,  after  the  deed  of  release  to  her  hus- 
band. 

At  the  time  the  deed  to  the  Mayburry's  for  this  property  was  exe- 
cuted by  the  executors,  a  mortgage  on  the  property  was  given  by 
the  Mayburry's,  to  secure  the  payment  of  a  large  part  of  the  purchase* 
money. 

The  deed  bears  a  date  prior  to  that  of  the  mortgage  ;  but  the  proof 
is  clear  that  both  instruments  were  delivered,  and  consequently  took 
effect  at  the  same  instant  of  time.  The  time  of  delivery  may  be 
proved  by  paroL 

And  it  also  appears  that  the  deed  to  Willoughby  Mayburry, 
and  the  mortgage  from  Thomas  to  him,  were  delivered  at  the  same 
time.* 

And  here  two  questions  arise, 

1.  Whether  dower  attaches  where  there  has  been  only  a  momen 
tary  seisin  in  the  husband  ? 

VOL.  XIV.  2  r^  T 
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2.  Whether,  in  Maryland^  dower  may  be  claimed  in  an  equity  of 
redemption  ? 

By  the  common  law,  dower  does  not  attach  to  an  equity  of  re- 
demption. The  fee  is  vested  in  the  mortgagee,  and  the  wife  is  not 
dowable  of  an  equitable  seisin.  Dixon  v.  Saville,  1  Bro.  Ch.  Ca.  326 ; 
Co.  Litt  3^ ;  Stelle  v.  Carroll,  12  Pet  205. 

This  rule  has  been  changed,  in  Maryland,  by  the  10th  section  of 
the  act  of  1818,  c.  193,  which  gives  dower  in  an  equitable  title  under 
certain  restrictions ;  and  in  many  of  the  States  a  different  rule  ob- 
tains by  statutory  provision,  or  by  a  judicial  modification  of  the 
common  law.  As  the  right  of  the  complainant  depends  on  con- 
veyances prior  to  1818,  the  above  statute  can  have  no  effect  upon  it. 

As  before  stated,  the  mortgage  was  delivered  by  Willoughby 
Mayburry,  at  the  same  instant  he  received  the  deed  from  Thomas ; 
and  the  question  is,  whether  dower  can  be  claimed  by  the  wife  on 
such  a  seisin  of  the  husband  ? 

In  his  Commentaries,  Chancellor  Kent  says,  vol.  iv.  38,  39,  that 
"  a  transitory  seisin  for  an  instant,  when  the  same  act  that  gives  the 
estate  to  the  husband  conveys  it  out  of  him,  as  in  the  case  of  the 
conusee  of  a  fine,  is  not  sufficient  to  give  the  wife  dower;  the  same 
doctrine  applies  when  the  husband  takes  a  conveyance  in  fee,  and  at 
the  same  time  mortgages  the  land  back  to  the  grantor,  or 
[  •  39  ]  •  to  a  third  person,  to  secure  the  purchase-money,  in  whole 
or  in  part,  dower  cannot  be  claimed  as  against  rights  under 
that  mortgage ;  the  husband  is  not  deemed  sufl5ciently  or  beneficially 
seised  by  an  instantaneous  passage  of  the  fee,  in  and  out  of  him,  to 
entitle  his  wife  to  dower  as  against  the  mortgagee." 

Of  a  seisin  for  an  instant,  a  woman  shall  not  be  endowed.  1  Co. 
Liitt  c.  5,  §  36.       • 

This  is  the  well-estabfished  doctrine  on  the  subject  Holbrook  v. 
Finney,  4  Mass.  566  ;  Clark  v.  Munroe,  14  Mass.  352 ;  Stow  v.  Tift, 

15  Johns.  458. 

The  plaintiff  insists  that  the  principle  which  excludes  dower,  in  a 
case  of  a  momentary  seisin,  applies  only  where  the  grantor  acts  in 
carrying  out  a  naked  trust.  This  position  is  not  sustained  by  the 
authorities. 

In  the  case  of  M?Cauley  et  al  v.  Grimes  and  wife,  2  Gill  &  Johns. 
324,  the  court  say :  "  Perhaps  there  is  no  general  rule,  in  strict- 
ness, that  in  cases  of  instantaneous  seisin,  the  widow  shall  or  shall 
not  be  entitled  to  dower."  And  they  say :  "  Where  a  man  has  the 
seisin  of  an  estate  beneficially  for  his  own  use,  the  widow  shall  be 
endowed." 

What  may  be  a  beneficial  seisin  in  the  husband,  so  as  to  entitle 
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his  widow  to  dower,  may  be  a  matter  of  controversy,  and  must  lead 
to  some  uncertainty.  But,  in  the  language  of  Chancellor  Kent,  where 
a  mortgage  is  given  by  the  grantee,  at  the  same  time  the  conveyance 
of  the  land  is  executed  to  him,  there  is  no  such  beneficial  seisin  in 
him  as  to  give  a  right  to  dower.  « 

The  incumbrances  in  this  case  exceed,  it  is  believed,  the  value  of 
the  estate ;  and  this  being  the  case,  the  grantees  could  in  no  sense  be 
said  to  be  beneficiaUy  seised,  so  as  to  sustain  the  claim  of  the  com* 
plainant. 

Upon  the  whole,  the  decree  of  the  circuit  court  is  affirmed. 


Jacob  Houseman,  Claimant,  &c..  Appellant,  v.  The  Cargo  of  thb 
Schooner  North  Carolina,  Oliver  O'Hara,  Agent,  &c..  Id* 
bellant. 

16  P.  40. 

Though  the  master  may  compromise  or  refer  a  qaestion  of  salyage,  where  he  cannot  consalt 
his  owners  without  injurioas  delay,  yet  his  condact  will  be  closely  scrutinized,  and  his 
contracts  will  not  bind  the  owners,  nnless  they  appear  to  have  been  such  as  a  discreet 
owner  would  hare  made  in  similar  circamstances,  and  the  burden  is  on  those  who  set  up 
his  authority. 

If  ho  referred  to  arbitrators,  it  must  be  shown  that  the  referees  were  suitable  persons,  and 
their  proceedings  fair. 

If  salrors  collude  with  the  master  to  defraud  the  owners,  by  means  of  an  arbitration,  they 
forfeit  all  their  rights,  and  a  court  of  admiralty  has  jurisdiction  to  reach  and  restore  the 
property  awarded. 

An  amendment  in  an  appellate  court,  cannot  introduce  a  new  subject  of  litigation. 

The  agent  of  absent  owners,  may  libel  in  his  own  name,  as  agent,  or  in  the  names  of  his 
principals. 

The  yalnation  of  property  in  a  stipulation  is  binding  in  the  appellate  court.  It  is  a  8nb&t'tate 
for  the  property. 

Cax€j  for  the  appellant,  and  Dauminffy  for  the  claimants.  The 
facts  are  stated  in  the  opinion  of  the  court. 

•Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  41  ] 

This  case  arises  upon  a  proceeding  in  admiralty,  originaUy 
instituted  in  the  superior  court  of  Monroe  county,  in  the  southern 
district  of  Florida,  and  afterwards  carried  to  the  court  of  appeals  for 
that  territory.     It  is  brought  here  by  appeal  from  the  decision  of  the 
last-mentioned  court   ' 

Several  questions  have  been  raised  in  the  argument  upon  the  form 
and  manner  of  proceeding  in  the  territorial  courts,  as  well  as  upon 
the  merits  of  the  controversy ;  and  it  becomes  necessary  to  state  fully 
the  facts  in  the  record,  in  order  to  show  the  points  in  dispute,  and  the 
principles  on  which  they  are  decided. 
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The  schooner  North  Carolina,  George  MTntyre,  master, 
[  •  42  ]  sailed  *  from  Appalachicola  about  the  9th  of  March,  1833, 
laden  with  cotton,  and  bound  for  Charleston  in  South 
Carolina.  The  cargo  was  shipped  by  William  G.  Porter,  of  Appa- 
lachicola, and  consigned  to  J.  &  C.  Lawton,  of  Charleston,  part  of 
it  being  shipped  on  account  of  the  consignees,  and  part  on  account 
of  Porter,  with  directions  from  him  to  sell  his  portion,  as  soon  as  the 
consignees  thought  it  for  his  interest,  and  to  credit  the  proceeds  in 
his  account. 

Upon  the  night  of  the  14th  of  March,  being  five  days  out,  the 
vessel  struck  upon  the  Pickles  Reef,  which  is  about  ninety-five  miles 
from  Key  West.  She  was  discovered  on  the  next  morning  by  the 
wrecking  schooner  Hyder  Ally,  Joshua  B.  Smith,  master,  who  took 
from  her  deck  one  hundred  and  ten  bales  of  cotton,  when  she  floated ; 
and  both  vessels  sailed  for  the  Indian  Key,  where  they  arrived  the 
same  evening.  The  North  Carolina  had  grounded  about  twelve 
o'clock  at  night,  and  was  got  off  at  four  o'clock  in  the  afternoon  of 
the  following  day.  She  sustained  very  little  injury;  not  enough  to 
have  prevented  her  from  proceeding  immediately  on  her  voyage.  The 
weather  was  moderate  while  she  was  on  the  reef;  and  the  Hyder 
Ally  ran  no  risk,  and  encountered  no  hardship  in  assisting  her,  beyond 
the  mere  labor  of  taking  off  the  portion  of  her  deck  load  above  men- 
tioned, and  carrying  it  to  the  Indian  Key.  It  is  stated,  however, 
that  the  Pickles  Reef  is  considered  a  dangerous  one ;  that  it  came  on 
to  blow  fresh  about  two  hours  after  The  North  Carolina  was  relieved ; 
and  that  she  would  probably  have  been  lost  if  she  had  remained  on 
the  reef  the  ensuing  night. 

The  Indian  Key  is  a  small  island  of  a  few  acres  of  land ;  and  is 
about  ten  or  twelve  hours  sail  from  Key  West,  where  there  is  a  port 
of  entry,  and  a  court  of  the  United  States  having  admiralty  jurisdic- 
tiour  It  appears,  by  the  testimony,  that  Houseman,  the  appellant, 
was  the  only  man  at  the  Indian  Key  who  could  have  advanced  money 
to  M'Intyre  to  pay  the  salvage.  He  had  a  warehouse  there,  and 
owned  a  schooner  which  was  employed  in  the  wrecking  business ; 
and  this  vessel  of  Houseman's,  in  the  language  of  the  wreckers,  con- 
sorted with  The  Hyder  Ally,  and  with  a  sloop  commanded  by  a  man 
by  the  name  of  Packer ;  that  is  to  say,  these  three  vessels  shared 
equally  in  the  gains  made  by  either  of  them.  Houseman 
[  *  43  ]  was  therefore  entitled  to  a  *  proportion  of  whatever  could 
be  obtained  for  salvage  from  The  North  Carolina ;  and  had 
a  direct  interest  in  making  it  as  large  as  he  could.  It  does  not  ap- 
pear that  he  was  engaged  in  any  other  business  except  that  of  wreck- 
ing on  the  Florida  coast. 
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Notwithstanding  this  interest  of  Houseman,  he  was  appointed  by 
M' In  tyre,  consignee  of  his  vessel  and  cargo,  as  soon  as  he  arrived  at 
the  Indian  Key,  and  he  charged  and  received  commission  to  the 
amount  of  $156.45,  for  his  services  in  arranging  the  question  of  sal* 
vage,  on  behalf  of  the  owners.  The  evidence  does  not  show  whether 
M'Intyre  was  apprised  of  Houseman's  connection  with  the  salvors, 
and  in  so  far  as  this  case  is  concerned  it  is  not  necessary  to  inquire 
whether  he  was  or  was  not  aware  of  Houseman's  interest.  M'Intyre's 
conduct  leads  strongly  to  the  conclusion  that  he  was  not  deceived, 
and  that  he  knowingly  betrayed  the  interest  of  the  owners.  But  he 
is  no  party  to  this  dispute.  The  question  is  between  the  owners  and 
Houseman,  and  certainly  his  claim  would  not  be  strengthened  by 
showing  that  he  concealed  his  interest  from  M'Intyre,  and  obtained 
his  confidence  by  leading  him  to  believe  that  he  had  no  interest  in 
the  question  of  salvage. 

However  this  may  be,  M'Intyre  was  induced  by  some  means  or 
other  to  refer  the  matter  to  the  arbitrament  of  two  men,  by  the  name 
of  Otis  and  Johnson,  who  are  described  in  the  survey  held  on  The 
North  Carolina  as  shipmasters.  But  we  have  no  account  of  the 
characters  or  standing  of  these  men,  nor  of  the  nature  of  their  busi- 
ness and  pursuits  at  the  Indian  Key;  nor  have  we  any  thing  in  the 
record  to  show  how  far  their  judgment  and  impartiality  could  be- 
relied  upon  in  the  matter  referred. 

The  referees  thus  chosen  awarded  35  per  cent  on  the  vessel  and 
cargo,  and  thereupon  the  cotton  brought  by  The  Hyder  Ally,  together 
with  so  much  in  addition  from  The  North  Carolina,  as  made  up  the 
number  of  122  bales,  were  immediately  landed  and  put  into  the 
warehouse  of  Houseman  in  payment  of  the  salvage  on  the  cargo, 
and  M'Intyre  gave  Smith  0100  in  cash,  and  a  draft  on  his  consignees 
for  $600  in  payment* of  the  salvage  on  the  vessel;  and  it  is  said  in 
the  testimony  that  Houseman  gave  Smith  the  money  for 
the  draft.  As  soon  as  the  affair  of  the  salvage  was  *  settled,  [  *  44  ] 
M'Intyre  proceeded  with  The  North  Carolina  on  the  voyage 
to  Charleston. 

Upon  his  arrival  there,  however,  it  would  seem  that  his  consignees 
were  not  satisfied  with  what  he  had  done ;  and  on  the  18th  of  May 
following,  Oliver  O'Hara,  the  present  appellee,  as  agent  for  J.  and  C. 
Lawton,  the  consignees  of  the  vessel,  filed  his  libel  on  the  admiralty 
aide  of  the  superior  court  for  the  southern  judicial  district  of  Florida, 
stating,  generally,  that  a  part  of  the  cotton  composing  the  cargo  of 
The  North  Carolina  had  been  taken  from  her  while  lying  on  the 
Florida  Reef  by  the  wrecking  schooner  Hyder  Ally,  Joshua  B.  Smith, 
master,  which  together  with  I'he  North  Carolina  was  carried  into  the 
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harbor  of  Indian  Key,  where  a  large  portion  of  the  said  cotton  was 
still  kept,  and  illegally  detained  from  the  libellant ;  and  he  prayed 
process  against  the  cotton  in  order  that  it  might  be  delivered  to  him. 
We  do  not  profess  to  give  the  words  of  the  libel,  and  state  its  sub- 
stance ii  order  to  show  that  it  was  altogether  a  proceeding  in  rem; 
it  did  nol  allege  that  any  particular  person  was  in  possession  of  the 
cotton  or  claimed  it,  but  merely  that  it  was  unlawfully  detained. 

Process  was  issued  accordingly,  and  72  bales  of  cotton  attached 
under  it  Houseman  appeared  as  claimant,  and  upon  his  application, 
it  was  delivered  to  him  upon  stipulation,  being  valued  by  agreement 
of  parties  at  the  sum  of  02,376,  and  the  security  entered  for  that 
sum. 

It  is  not  necessary  to  state  at  large  the  further  proceedings  which 
took  place  in  the  superior  court,  nor  the  amendments  and  alterations 
which  were  afterwards  made  by  both  parties  in  the  territorial  court 
of  appeals.  The  pleadings  and  proceedings  are  imperfect  and  irreg- 
ular in  both  courts.  The  particular  defects  which  have  been  sup- 
posed to  be  material  will  hereafter  be  noticed.  The  superior  court 
of  the  territory  upon  the  final  hearing  decreed  restitution  of  the  72 
bales  above  mentioned,  and  Houseman  appealed  from  this  decree  to 
the  court  of  appeals  of  the  territory,  where  new  pleadings  were  filed 
on  both  sides,  and  where  the  libellant  proceeded  for  the  122  bales 
taken  in  salvage,  and  charged  that  it  was  forcibly  and  wrongfully 
taken,  and  claimed  damages  for  the  marine  tort.  The  court 
[  *  45  ]  of  appeals  sustained  his  claim  for  the  *  whole  amount  of 
the  cotton,  with  interest  and  costs;  increasing  in  its  decree 
the  valuation  of  the  72  bales  beyond  the  sum  for  which  the  stipula- 
tion was  taken  in  the  superior  court,  and  from  this  decree  Houseman 
has  appealed  to  this  court 

Three  questions  have  been  raised  here  in  the  argument 

1.  Was  the  transaction  in  relation  to  the  salvage  an  honest  and 
fair  one,  and  are  the  acts  of  the  captain  of  The  North  Carolina  bind- 
ing upon  the  owners  of  the  vessel  and  cargo  ? 

2.  Was  the  matter  in  controversy  within  the  jurisdiction  of  the 
court  of  admiralty  ? 

3.  Assuming  those  two  points  to  be  in  favor  of  the  libellants,  is 
there  any  thing  in  the  form  of  the  proceedings  and  pleadings,  which 
will  bar  him  of  his  right  to  recover. 

Upon  the  first  question,  we  have  no  doubt  that  there  may  be  cases 
in  which  the  contract  of  the  captain  in  relation  to  the  amount  of 
salvage  to  be  paid  to  the  salvors,  or  his  agreement  to  refer  the  ques* 
tion  to  arbitrators,  would  bind  the  owners.  In  times  of  disaster,  it  is 
always  his  duty  to  exercise  Ms  best  judgment,  and  to  use  hi£>  heat 
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exertions  for  the  benefit  of  the  owners  of  both  vessel  and  cargo ;  and 
when,  from  his  situation,  he  is  unable  to  consult  them  or  their  agent, 
without  an  inconvenient  and  injurious  delay,  it  is  in  his  power  to 
compromise  a  question  of  salvage,  and  he  is  not  bound  in  all  cases 
to  wait  for  the  decision  of  a  court  of  admiralty. 

So,  too,  when  the  salvage  service  has  not  been  important,  and  the 
compensation  demanded  is  a  small  one,  it  may  often  be  the  interest 
of  the  owners  that  the  amount  should  be  settled  at  once  by  the  cap- 
tain, and  the  vessel  proceed  on  her  voyage,  without  waiting  even  a 
day  for  the  purpose  of  consulting  them.  But  in  all  such  cases,  unless 
the  acts  of  the  captain  are  ratified  by  the  owners,  his  conduct  will  be 
carefully  watched  and  scrutinized  by  the  court,  and  his  contracts  will 
not  be  regarded  as  binding  upon  the  parties  concerned,  unless  they 
appear  to  have  been  bond  fide,  and  such  as  a  discreet  owner,  placed 
in  the  like  circumstances,  would  probably  have  made.  If  he  settles 
the  amount  by  agreement,  those  who  claim  under  it  must  show  that 
the  salvage  allowed  was  reasonable  and  just.  If  he  refers  it  to  arbi- 
trators, those  who  claim  the  benefit  of  the  award  must  show  that  the 
proceedings  were  fair,  and  the  referees  worthy  of  the  trust, 

*  But  in  this  case  the  conduct  of  the  captain  is  without  [  *  46  ] 
excuse.  The  salvage  demanded  was  exorbitant.  The  dan- 
ger of  The  North  Carolina  was  by  no  means  imminent  when  she 
was  discovered  by  The  Hyder  Ally;  nor  did  the  latter  incur  any 
hazard  in  going  to  her  relief.  The  weather  was  moderate,  and  she 
floated  in  a  few  hours,  as  soon  as  110  bales  of  cotton  were  taken 
from  her.  She  had  sustained  but  very  little  injury,  and  was  found  to 
be  in  a  condition  to  proceed  with  safety  on  her  voyage  without  any 
repairs.  And  if  the  110  bales,  instead  of  being  delivered  to  the 
wrecking  schooner,  had  been  thrown  overboard.  The  North  Carolina 
would  have  floated,  and  might  have  proceeded  directly  on  her  voyage. 
But  if  these  agreements  and  this  award  are  to  be  carried  into  execu- 
tion, the  owners  of  the  cargo  lose  122  bales,  instead  of  110.  The 
vessel  is  also  charged  with  $700,  and  the  commissions  and  expenses 
paid  to  Houseman,  amount  to  nearly  0200  more ;  so  that  according 
to  this  arrangement  at  Indian  Key,  the  owners  would  actually  lose 
between  01,200  and  01,300,  by  the  interference  of  The  Hyder  Ally , 
and  they  would  have  saved  that  much  money,  if  their  vessel  had 
been  let  alone,  and  had  been  compelled  to  relieve  herself  from  the 
reef,  by  throwing  the  110  bales  into  the  ocean. 

Where  a  demand  so  unreasonable  was  made  upon  the  captain  of 
The  North  Carolina,  it  was  his  duty  to  have  proceeded  to  a  port  of 
entry,  and  to  have  brought  the  subject  before  the  proper  tribunal ;  at 
the  same  time,  advising  the  owners  or  consignees  of  the  vessel,  of 
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wfcat  had  happened,  in  order  that  they  might  have  an  opportunity  of 
attending  to  their  own  interests.  He  could,  in  a  very  few  days,  have 
conimunicated  from  Key  West,  with  either  Charleston  or  Appalachi- 
cola,  and  no  reason  whatever  is  assigned  for  this  hurried  and  extra- 
ordinary settlement  at  the  Indian  Key,  The  fact  that  the  settlement 
was  made  at  such  a  place,  under  such  circumstances,  without  pro- 
ceeding to  Key  West,  or  some  other  port  of  entry,  and  without 
communicating  with  the  persons  interested,  would  of  itself  have 
been  a  badge  of  fraud ;  and  if  the  amount  allowed  to  the  salvors,  had 

been  far  less,  it  would  yet  have  required  clear  and  satisfac- 
[  •  47  ]  tory  proof  that  *  it  was  reasonable  and  moderate,  and  for 

the  interest  of  the  owners,  before  it  would  be  sanctioned  in 
a  court  of  admiralty. 

But  the  transactions  at  the  Indian  Key  were  evidently  in  bad 
laith.  In  the  first  place.  Houseman,  the  present  claimant  of  the 
cotton,  becomes  the  consignee  of  the  vessel  and  cargo,  and  takes 
upon  himself  to  represent  the  interest  of  the  owners,  when  he 
himself  is  a  partner  with  the  salvors,  and  has  a  direct  interest 
in  pushing  the  salvage  to  the  highest  possible  amount  And  then, 
as  if  to  give  the  appearance  of  fairness  to  the  transaction,  on 
his  part,  and  as  if  conscious  that  it  would  need  all  the  support 
that  would  be  given  to  it,  he  endeavors  to  account  for  making  the 
settlement  at  Indian  Key,  by  showing  that  he  and  Smith,  the  master 
of  the  Hyder  Ally,  both  advised  IVTIntyre  to  go  to  Key  West,  and 
that  he  positively  refused;  and  so  sensible  are  the  parties  concerned 
of  the  suspicions  which  such  a  settlement,  made  at  such  a  place, 
would  bring  upon  them,  that  a  certificate  is  taken  from  IVFIntyre, 
declaring  that  he  had  submitted  to  the  arbitration  of  his  own  free 
will,  and  was  satisfied  with  the  award.  Now,  if  any  good  reason 
had  been  assigned  to  the  salvors  by  M'Intyre,  for  his  refusal  to  go 
elsewhere  to  settle  the  salvage,  the  court  might  give  some  weight  to 
their  advice,  and  his  refusal.  But  how  does  his  refusal,  without  any 
sufficient  reason,  strengthen  the  cause  of  the  claimant.  IVFIntyre, 
himself,  is  strongly  implicated  in  this  transaction  ;  and  his  acts  and 
declarations  cannot  be  received  to  prove  the  innocence  of  those  with 
whom  he  was  associated.  This  advice  and  this  refusal  to  follow 
it,  without  any  apparent  reason,  on  the  part  of  M' In  tyre,  together 
with  the  certificate  given  to  Smith,  look  very  much  like  contrivances 
to  give  the  color  of  fairness  and  frank  dealing  to  a  transaction,  which 
m  truth  was  one  of  an  opposite  character.  The  mode  of  settlement 
also  is  exceedingly  suspicious.  M'Intyre  exercises  no  judgment 
upon  the  value  of  the  salvage  service,  but  it  is  referred.  Yet,  he 
iocs  not  appear  to  have  known  any  thing  about  the  referees,  nor  have 
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we  any  account  of  their  characters,  or  of  their  fitness  for  such  a  trust. 
They  are  caUed  shipmasters,  in  the  survey  held  on  The  North  Caro- 
lina ;  but  we  do  not  learn  from  the  testimony,  what  kind  of  vessels 
they  commanded,  nor  what  was  their  business  at  that  time,  at  Indian 
Key. 

If  M'Intyre  meant  to  deal  justly  with  his  owners,  how 
could  •  he  refer  so  grave  a  matter  to  men  of  whom  he  knew  [  *  48  ] 
nothing,  and  whose  situation  obviously  placed  all  their  feel- 
ings and  partialities  on  the  other  side.  If  Houseman,  his  consignee^ 
made  the  selection  for  him,  then  both  of  the  arbitrators  were,  in  fact, 
selected  by  the  salvors,  and  in  that  case,  we  ought  not  to  be  surprised 
at  the  extravagance  of  the  award. 

Upon  the  whole,  it  is  clear,  1.  That  M'Intyre  had  no  authority 
to  bind  his  owners  by  the  settlement  at  Indian  Key.  2.  That  the 
settlement  relied  on  by  the  claimant,  was  fraudulently  made ;  and,  3. 
That  the  salvors,  by  their  conduct,  have  forfeited  all  claim  to  com- 
pensation, even  for  the  service  actually  rendered ;  and  the  owners  are 
entitled  to  recover  the  value  of  all  the  cotton  delivered  for  salvage, 
at  Indian  Key. 

This  brings  us  to  the  second  inquiry,  was  the  matter  in  contro- 
versy within  the  jurisdiction  of  the  court  of  admiralty  ? 

Now,  the  matter  in  dispute,  is  merely  a  question  of  salvage.  A 
vessel  was  stranded  on  a  reef,  extending  into  the  ocean,  andt  in  order 
to  relieve  her,  another  vessel  came  alongside,  and  took  off  a  part  of  ' 
her  cargo,  which  has  been  detained,  together  with  a  further  portion 
of  the  cargo,  for  salvage.  The  points  in  controversy  are,  whether 
salvage  is  due,  and  if  due,  how  much  ?  Upon  such  questions,  there 
can  be  no  doubt  of  the  jurisdiction  of  a  court  of  admiralty ;  nor  of 
its  authority  to  proceed  in  rem^  and  attach  the  property  detained. 
The  admiralty  is  the  only  court  where  such  a  question  can  be  tried ; 
for  what  other  court,  but  a  court  of  admiralty,  has  jurisdiction  to 
try  a  question  of  salvage  ?  The  claimant  in  this  case,  was  a  partner 
with  those  actually  engaged  in  the  salvcige  service.  The  72  bales 
of  cotton  attached,  were  still  in  his  hands ;  and  the  residue  had  been 
sold  by  him ;  and  whether  his  purchase  from  his  partners,  mentioned 
in  the  testimony,  was  real  or  colorable,  he  must  be  regarded  as  one 
of  the  original  wrongdoers,  who  detains  on  land  property,  taken  at 
sea,  upon  a  claim  of  salvage,  to  which  he  has  no  title.  In  the  case 
of  Peisch,  and  others,  v.  Ware  and  others,  4  Cranch,  347,  which,  in 
principle,  is  perfectly  analogous  to  this,  (so  far  as  the  point  of  juris- 
diction is  concerned,)  the  power  of  the  court  of  admiralty  does  not 
appear  to  have  been  questioned  either  by  the  court,  or  at  the  bar. 

The    third    and  last  point  remains   to   be    considered,  whether 
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[  •  49  ]  *  there  is  any  thing  in  the  form  of  proceeding,  or  in  the 
pleadings  sufficient  to  bar  the  recovery  of  the  libeliant. 

An  objection  has  been  taken  to  the  right  of  the  appellee  to  sue  in 
his  own  name,  as  agent  for  the  consignees,  or  to  sue  at  all,  as  his 
power  of  attorney  from  them  bears  date  after  the  libel  was  filed;  and 
it  has  also  been  objected,  that  J.  and  C.  Lawton,  the  consignees,  had 
no  right  to  institute  proceedings  to  recover  any  thing  more  than 
their  proportion  of  the  cargo  shipped  on  their  own  account 

No  authority  has  been  produced  in  support  of  these  objections ; 
and  we  consider  it  as  well  settled  in  admiralty  proceedings,  that  the 
agent  of  absent  owners  may  libel  either  in  his  own  name,  as  agent, 
or  in  the  name  of  his  principals,  as  he  thinks  best ;  that  the  power 
of  attorney,  subsequent  to  the  libel,  is  a  sufficient  ratification  of  what 
he  had  before  done  in  their  behalf;  and  that  the  consignees  had  such 
an  interest  in  the  whole  cargo,  that  they  may  lawfully  proceed  in  this 
case,  not  only  for  what  belonged  to  them,  and  was  shipped  on  their 
account,  but  for  that  portion 'also  which  was  shipped  by  Porter,  as 
his  own,  and  consigned  to  them. 

We  have  already  said  that  the  pleadings  are  exceedingly  irregular. 
The  goods  were  lawfully  taken  from  The  North  Carolina,  in  order  to 
relieve  her  from  distress ;  and  there  is  no  room  for  supposing  that 
either  force  or  fraud  was  used  by  The  Hyder  Ally  in  order  to  obtain 
them ;  salvage  had  undoubtedly  been  earned ;  and  when  these  pro- 
ceedings were  instituted,  the  real  dispute  was  whether  the  fraudulent 
conduct  of  the  salvors  had  forfeited  their  claim  to  salvage ;  and,  if  it 
had  not,  how  much  was  justly  due.  It  is  singular  enough  that 
neither  the  libel  nor  the  claim  put  in  by  Houseman,  make  the  slight- 
est mention  of  the  real  controversy,  and  it  is  not  until  the  case  is 
in  the  appellate  court,  that  the  pleadings  disclose  the  matter  in 
dispute.  And  it  is  proper  here,  to  say,  that  if  the  court  upon  the 
testimony  of  the  witnesses,  had  entertained  any  doubt  as  to  the  true 
character  of  the  transactions  at  the  Indian  Key,  that  doubt  would 
have  been  removed  by  the  evasive  answers  of  Houseman.  They 
indicate,  in  a  way  too  plain  to  be  mistaken,  his  unwillingness  to  dis- 
close the  manner  in  which  he  obtained  the  cotton,  which  had  been 
attached  by  the  marshal;  and  his  desire  to  conceal  his 
[  *  60  ]  •  partnership  concern  with  The  Hyder  Ally,  and  his  interest 
in  the  salvage  obtained  from  The  North  Carolina. 

It  is  not  necessary  to  remark  upon  the  defects  in  the  pleadings  in 
the  superior  court  of  the  territory  where  the  proceedings  were  orig- 
inally instituted;  because  the  parties  had  a  right  to  make  any 
amendments  in  the  appellate  court  that  were  required  to  bring  for- 
ward the  merits  of  the  case ;  and  the  remaining  question  is,  whether 
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the  amendments  allowed  exceeded  these  limits,  and  whether  a  new 
case  was  not  presented  there,  different  from  that  which  was  carried 
up  by  appeal. 

There  were  72  bales  of  cotton  condemned  by  the  decree  of  the 
superior  court  The  libel  claimed  an  indefinite  number,  but  only  72 
were  attached,  and  as  the  proceeding  was  altogether  in  rem^  and  the 
libellant  did  not  claim  the  value  of  the  cotton  sold,  nor  allege  that 
any  had  been  soki,  the  only  relief  he  was  entitled  to,  was  the  con- 
demnation of  these  72  bales.  The  claimant  appealed  from  this 
decree ;  the  libellant  did  not  appeal.  The  case,  therefore,  carried 
up,  was  the  controversy  about  the  72  bales ;  the  libellant  resting 
satisfied  with  the  decree  which  condemned  them,  and  the  claimant 
seeking  to  reverse  it.  This  was  the  res  in  controversy,  and  in  so  far 
as  these  72  bales  were  concerned,  either  party  was  authorized  to 
make  amendments,  or  to  introduce  new  evidence,  in  order  to  support 
his  title  in  the  appellate  court  But  the  libellant  could  not  introduce 
a  new  subject  of  controversy ;  and  the  amendment  which  brought 
into  the  case  the  additional  60  bales,  was  the  introduction  of  a  new 
reSj  which  did  not  go  up  by  the  appeal,  and  could  not  be  originally 
instituted  in  an  appellate  court  We  think  that  this  amendment  is 
not  justified  by  admiralty  practice,  although  it  is  well  known  that 
the  most  liberal  principles  prevail  in  admiralty  courts,  in  relation  to 
amendments.  The  same  may  be  said  of  that  part  of  the  libel  in  the 
court  of  appeals,  which  is  against  the  claimant  in  personam^  in  order 
to  recover  damages  for  a  marine  tort,  in  addition  to  the  value  of  the 
property  withheld.  There  was  no  such  charge  made  by  the  libellant 
in  the  superior  court,  nor  any  decree  made  there  in  relation  to  such 
damages ;  and  no  such  question  could  therefore  be  carried 
up  by  the  appeal  of  the  *  claimant  It  was  a  new  claim,  [  *  61  J 
and  originated  in  the  court  of  appeals. 

Neither  was  the  appellate  court  authorized  to  fix  a  higher  value 
upon  the  72  bales  than  that  for  which  the  stipulation  was  taken.  It 
was  a  substitute  for  the  cotton  delivered  to  the  complainant ;  and 
upon  the  appeal,  stood  in  the  place  of  it,  and  represented  it  in  tlie 
appellate  court  It  could  not,  therefore,  be  put  aside,  and  a  new  valu- 
ation substituted  in  its  place. 

It  follows,  from  these  principles,  that  the  decree  of  the  appellate 
court  was  erroneous.  But  there  was  certainly  enough  in  the  plead- 
ings to  authorize  the  court  to  affirm  the  decree  of  the  superior  court, 
for  the  72  bales  ;  and  the  evidence  would  most  abundantly  justify 
such  a  decree.  And  as  we  have  no  doubt  that  the  value  of  the  re- 
maining 60  bales  are  justly  due  from  the  claimant,  the  decree  will  be 
reversed,  without  prejudice  to  the  rights  of  the  parties  interested  in 
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these  60  bales ;  and  the  right  reserved  to  them  to  proceed,  by  a  new 
libel  in  the  proper  court,  to  assert  their  claims. 

The  decree  of  the  court  of  appeals  for  the  territory  of  Florida, 
must  therefore  be  reversed,  and  the  case  remanded  to  the  said  court, 
vrith  directions  to  enter  a  decree  for  the  value  of  the  72  bales  of 
cotton,  as  fixed  by  the  stipulation,  with  interest  from  the  date  of  that 
instrument,  and  costs ;  reserving  to  the  owners,  or  others  interested  in 
the  cargo  of  The  North  Carolina,  the  right  to  institute  proceedings, 
in  the  proper  court  of  admiralty,  to  recover  the  value  of  the  remain- 
ing fifty  bales,  with  interest  and  costs. 

21  H.  848. 


Colin   Mitohel  and  others,  Appellants,  v.  The  United   States, 

Appellees. 

15  P.  62. 

On  an  appeal  from  a  decree  of  the  conrt  below,  by  which  a  mandate  of  this  coort  was  con- 
strued and  applied,  this  conrt  will  examine  the  mandate  and  the  proceedings  upon  which 
it  was  founded,  and  determine  whether  it  has  been  correctly  construed. 

The  mandate  in  Mitchel  v.  The  United  States,  9  Pet.  711,  thus  examined,  and  its  constrac- 
tion  by  the  court  below  found  correct. 

The  royal  title  to  lands,  lying  near  forts,  in  Florida,  examined. 

The  case  is  stated  in  the  opinion  of  the  court 

Ogden^  Webster^  and  a  printed  argument  of  the  late  Mr.  White, 
for  the  appellants. 

Gilpin^  (attorney-general,)  contrd. 

[  *  80  ]     •  Wayne,  J.,  delivered  the  opinion  of  the  court. 

This  case  arises  upon  the  mandate  of  this  court  on  the 
case  of  Colin  Mitchel  and  others,  v.  The  United  States,  reported  in 
9  Pet  711. 

In  that  case,  it  will  be  seen,  that  the  lands  claimed  by  the  plaintiffs 
were  in  different  tracts,  and  that  this  court,  in  confirming  the  title  of 
the  plaintiffs,  excepted  from  one  of  them  the  fortress  of  St  Marks, 
and  "  the  territory  directly  and  immediately  adjacent  and  appurtenant 

thereto,"  which  were  reserved  for  the  United  States.  The 
[  •  81  ]  court  further  decreed  that  the  territory  *  thus  described,  shall 

be  that  which  was  ceded  by  the  Indian  proprietors  to  the 
crown  of  Spain,  for  the  purpose  of  erecting  the  said  fort ;  provided 
the  boundaries  of  said  cession  can  be  ascertained.  If  the  boundaries 
of  the  said  cession  cannot  now  be  ascertained,  then  the  adjacent 
lands,  which  were  considered  and  held  by  the  Spanish  government 
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or  the  commandant  of  the  post,  as  annexed  to  the  fortress,  for  mil- 
itary purposes,  shall  be  still  considered  as  annexed  and  reserved  with 
it,  for  the  use  of  the  United  States.  If  no  evidence  can  be  obtained 
to  designate  the  extent  of  the  adjacent  lands,  which  were  considered 
as  annexed  to  St  Marks,  as  aforesaid,  then  so  much  land  shall  be 
comprehended  in  this  exception,  as,  according  to  military  usage,  was 
attached  generally  to  forts  in  Florida,  or  the  adjacent  colonies.  If  no 
such  military  usage  can  be  proved,  then  it  is  ordered  and  decreed, 
that  a  line  shall  be  extended  from  the  point  of  junction  between  the 
rivers  St  Marks  and  Wakulla,  to  the  middle  of  the  River  St.  Marks, 
below  the  junction,  thence  extending  up  the  middle  of  each  river, 
three  miles  in  a  direct  line,  without  computing  the  courses  thereof; 
and  that  the  territory  comprehended  within  a  direct  line,  to  be  run  so 
as  to  connect  the  points  of  termination  on  each  river,  at  the  end  of 
the  said  three  miles  up  each  river ;  and  the  two  lines  to  be  run  as 
aforesaid,  shall  be,  and  the  same  are  hereby  declared  to  be  the  terri- 
tory reserved,  <<  as  adjacent  and  appurtenant  to  the  fortress  of  St 
Marks ; "  and  as  such  reserved  for  the  use  of  the  United  States. 
To  which,  the  claim  of  the  petitioner  is  rejected ;  and  as  to  which, 
tlus  court  decree,  that  ^  the  same  is  a  part  of  the  public  lands  of  the 
United  States." 

The  court  then  reverses  the  decree  of  the  court  below,  declaring  it 
to  be  reversed  and  annulled  in  all  matters  therein  contained,  with  the 
exception  aforesaid;  and  proceeding  to  render  such  decree  as  the 
court  below  ought  to  have  rendered,  decreed  the  claim  of  the  peti- 
tioners valid,  to  all  the  land  claimed,  except  to  such  part  as  it  had 
excepted.  The  clerk  of  this  court  is  directed  to  certify  its  decree  to 
the  surveyor-general  of  Florida,  with  directions  to  survey  and  lay  off 
the  lands  described  in  the  petition  of  the  claimant,  according  to  the 
lines,  boundaries,  and  description  thereof,  in  the  several  deeds  of  ces- 
sion, grant,  and  confirmation  by  the  Indians  or  governor  of 
West  Florida,  filed  *  as  exhibits  in  the  cause,  or  referred  to  [  *  82  ] 
in  the  record  thereof ;  excepting,  nevertheless,  such  part  of 
the  tract  granted  in  1811,  lying  east  of  the  tract  granted  in  1804  and 
1806,  as  is  hereby  declared  to  be  the  territory  of  the  United  States, 
pursuant  to  the  exception  hereinbefore  mentioned,  and  to  make  return 
thereof,  according  to  law,  as  to  all  the  lands  comprehended  in  the 
first  three  herein  mentioned  tracts;  and  as  to  the  tract  last  mentioned, 
to  survey,  and  in  like  manner  to  lay  off  the  same,  as  soon  as  the 
extent  of  the  land  excepted  and  reserved  for  the  use  of  the  United 
States  shall  be  ascertained  in  the  manner  directed.  And  the  court 
directs  that  the  land  excepted  and  reserved,  shall  be  ascertained  and 
determined  by  the  superior  court  of  the  middle  district  of  Florida, 

VOL.   XIV.  3  > 
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in  snch  manner  and  by  such  process  as  is  described  by  the  acts  of 
congress,  relating  to  the  claims  of  lands  in  Florida ;  the  court  render- 
ing thereupon  such  judgment  or  decree  as  to  law  shall  appertain. 

This  mandate  was  filed  by  the  plaintiffs  in  the  superior  court  of 
Middle  Florida.  They  afterwards  filed  a  bill,  claiming  from  the 
court  a  confirmation  of  their  title  to  the  land  excepted,  up  to  the 
walls  of  the  fort  of  St.  Marks ;  assert  this  claim,  upon  the  ground  of 
the  laws,  usages,  and  military  practice,  in  the  various  colonies  of 
Spain  ;  and  then,  in  an  amended  bill,  they  ask  the  court  to  decree  to 
them  the  fee  in  the  land  covered  by  the  fort,  as  well  as  that  adjoin- 
ing and  appurtenant,  because  they  say  the  land  on  which  the  fort  is 
erected,  was  originally  obtained  from  the  Indians,  for  the  purpose  of 
erecting  a  fortification,  to  be  occupied  and  used  as  such,  for  that  ex- 
press purpose  and  no  other.  The  attorney  of  the  United  States  filed 
exceptions  and  an  answer  to  the  bills  of  the  plaintiffs,  alleging,  among 
other  things,  that  all  the  points  in  dispute  between  the  United  States 
and  the  plaintifis,  concerning  the  land  they  claimed,  had  been  settled 
by  the  decision  and  mandate  in  the  original  case  ;  and  that  the  only 
object  of  this  court,  in  referring  the  mandate  to  the  court  below,  was, 
that  it  might  ascertain  the  extent  and  boundaries  of  the  tract  of  land 
which  includes  the  fortress  of  St  Marks,  and  the  territory  adjacent ; 
to  which  the  claim  of  the  petitioner  had  been  rejected,  and  which  had 
been  reserved  for  the  use  of  the  United  States. 

On  these  pleadings,  and  the  evidence  taken  in  it,  the  cause  was 
tried.  The  court  expresses  the  opinion  that  the  boundaries 
[  *  83  ]  •  of  the  territory  ceded  by  the  Indians  to  Spain,  for  the  pur- 
pose of  erecting  the  fortress  of  St  Marks,  cannot  now  be 
ascertained ;  that  no  evidence  can  now  be  obtained  to  designate  the 
extent  of  the  adjacent  lands  which  were  considered  as  annexed  to 
the  fort,  by  the  crown  of  Spain,  or  the  commandant  of  the  post; 
but  declares  there  is  sufficient  evidence  of  the  military  usage  of 
Spain,  to  determine  the  extent  of  land  adjacent  to  .forts  in  Florida, 
which  were  usually  attached  to  said  forts.  The  court  proceeds  to 
say  the  extent  of  such  reservations  was  determined  by  a  radius  of 
fifteen  hundred  Castilian  varas,  from  the  salient  angles  of  the 
covered  way  all  round  the  works ;  or,  there  being  no  covered  way, 
from  the  salient  angles  of  the  exterior  line  of  the  ditch.  A  decree  is 
made  by  the  court,  conformably  with  this  opinion,  from  which  the 
plaintiffs  appeal. 

It  is  urged  for  the  appellants,  that  as  the  sale  from  the  Indians  to 
Forbes  and  Company  calls  for  the  St  Marks  River  as  the  eastern 
boundary  of  the  cession  and  grant ;  and  as  the  titie  to  the  land  was 
in  the  Indians,  with  only  a  preemptive  right  to  the  ultimate  fee  in  the 
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soil  in  the  king  of  Spain,  with  the  additional  right  of  assenting  to,  or 
rejecting  sales,  by  the  Indians ;  that  if  no  formal  cession,  or  transfer 
of  the  land,  upon  which  the  fort  is  erected,  can  be  found  firom  the 
Indians  to  Spcdn,  before  the  sale  to  Forbes  and  Company,  confirmed, 
as  it  was,  by  the  authorities  of  Spain,  without  any  exception  of  the 
site  of  the  fort  or  land  appurtenant  to  it,  that  the  adjacent  land  up  to 
the  walls  of  the  fort  belongs  to  the  claimants,  and  the  site  of  the  fort 
also,  in  the  event  of  its  abandonment  as  a  fortification ;  that  the  right 
to  the  site  would  have  been  consummated  in  the  claimants,  in  virtue 
of  the  sale  by  the  Indians,  if  it  had  been  disused  as  a  fortress  by 
Spain  before  Florida  was  ceded  to  the  United  States ;  and  that  the 
latter  could  only  hold  it  for  the  same  use,  or  as  Spain  held  it ;  and 
now  having  been  discontinued  by  the  United  States  as  a  fortress, 
that  the  claimants  were  entitled  to  it  in  fee.  It  was  also  said,  that 
the  Spanish  government  recognized  by  its  laws  the  ownership  of 
lands  to  the  walls  of  forts ;  and  that  military  usage,  in  Florida  and 
the  adjacent  colonies,  permitted  it. 

The  case  before  us  does  not  require  any  discussion  upon  the  nature 
and  extent  of  the  property  held  by  the  Florida  Indians  in  these 
lands  under  Spain.  That  was  satisfactorily  done  in  the 
•decision  given  by  this  court  in  the  original  case,  9  Pet.  It  [  *  84  ] 
was  then  shown  that  the  Indians  ^'  held  under  Great  Britain 
and  Spain,  a  right  of  property  in  these  lands,  which  could  not  be 
impaured,  without  a  violation  of  the  laws  of  both,  and  the  sanctity  of 
repeated  treaties."  9  Pet  756.  "  That  Spain  did  not  consider  the 
Indian  right  to  be  that  of  mere  occupancy  and  perpetual  possession, 
but  a  right  of  property  in  the  lands  they  held  under  the  guarantee  of 
treaties ;  which  were  so  highly  respected,  that,  in  the  establishment 
of  a  military  post  by  a  royal  order,  the  site  thereof  was  either  pur- 
chased from  the  Indians,  or  occupied  with  their  permission,  as  that 
of  St.  Marks."     9  Pet  762. 

These  extracts  present  the  claim  of  the  appellants  under  their 
Indian  title,  and  confirmation  of  it  by  Spain,  in  its  strongest  light 
The  last  of  them  is  particularly  applicable  to  the  point  in  contro« 
versy. 

It  is  then  to  be  determined  whether  the  court  below,  in  its  judg- 
ment, has  rightly  apprehended  and  executed  the  mandate  of  this 
court. 

The  meaning  of  the  mandate  may  be  ascertained  from  the  instru- 
ment itself;  but  the  reasons  which  induced  the  court  to  make  it, 
are  to  be  found  in  the  evidence  contained  in  the  original  record. 
The  court  will  now  do  what  it  did  in  the  case  of  Sibbald,  12  Pet 
493.     It  said:  <^  To  ascertain  the  true  intention  of  the  decree  and 
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mandate  of  this  court,  the  decree  of  the  court  below,  and  of  this  court, 
and  the  petitioners'  title,  must  be  taken  into  consideration."  In 
10  Wheat.  431,  this  court  says:  ^^  The  proceedings  in  the  original 
suit  are  always  before  the  court,  so  far  as  to  determine  any  new 
points  between  the  parties." 

From  the  evidence  then  adduced  by  the  claimants  in  the  original 
case,  it  appeared  that  when  the  Floridas  were  retroceded  to  Spain, 
by  England,  September,  1793,  that  Panton,  an  English*  merchant,  re- 
sided at  St.  Augustine,  and  traded  with  the  Indians  in  East  Florida. 
Bee  114.  In  1784,  Governor  Mero,  finding  it  necessary  to  cultivate 
trade  with  the  Indians,  gave  permission  to  one  Mather  to  bring  two 
vessels  from  London,  direct  to  Pensacola  and  Mobile,  laden  with 
goods  of  British  manufacture,  to  supply  the  Indians.     In  July,  1784, 

Panton  applied  to  Governor  Zespedes  for  leave  to  remain 
[   *85  ]   in  the  province,  with  permission  to  •import  from  Great 

Britain  such  articles  as  the  Indian  trade  required,  and  to 
export  peltries  received  in  payment.  Rec  157.  A  royal  order  was 
passed  on  the  8th  May,  1786,  (Rec.  160,)  allowing  Panton  and  his 
partners  to  remain  in  Florida,  on  their  taking  the  oath  of  allegiance, 
and  permitting  them  to  trade  with  the  Indians.  They  were  allowed 
to  send  a  ship,  annually,  to  Pensacola,  with  British  goods,  and  to 
take  back  peltries.  Rec  118.  In  1787  or  1788,  (Rec.  162, 304,)  they 
were  allowed  to  erect  a  storehouse  on  the  River  St  Marks,  to  collect 
their  peltries ;  and  the  vessel  from  Pensacola  was  permitted  to  go 
there  to  load  theuL  In  1789,  Panton  was  intrusted  with  the  exclu- 
sive trade,  (Rec.  118,  260 ;)  and  in  1791,  received  a  special  royal 
license.  The  year  after,  an  attack  was  made  by  the  Indians,  under 
Bowles,  on  Panton's  store,  on  the  River  St.  Marks,  and  much  prop- 
erty taken  away.  The  same  kind  of  outrage  was  repeated  in  1800, 
with  heavy  loss  to  Panton  and  his  associates.  The  Indians  also 
owed  them  a  large  sum  for  goods.  Forbes  succeeded  Panton  in  the 
trade  which  the  latter  began  with  the  Indians,  and  was  the  assignee 
of  his  claims  upon  the  Indians.  In  January,  1801,  (Rec.  56,)  he  in- 
forms the  Marquis  of  Casa  Calvo,  that  he  had  been  negotiating  with 
the  Indians  to  cede  lands  in  payment  of  the  debt,  and  in  satisfaction 
for  the  outrages  committed  by  them  on  the  store  at  St.  Marks.  The 
governor  countenanced  the  negotiation.  In  1804,  Inverarity,  an 
agent  of  Forbes,  informed  Governor  Folch  that  the  Indians  had 
agreed  to  sell  the  land,  and  asks  his  consent  to  complete  the  purchase. 
The  consent  was  given.  On  the  25th  May,  a  deed  was  made,  and 
in  August,  in  a  full  Indian  council,  held  at  St.  Marks,  the  governor 
being  present,  the  sale  was  ratified.  This  was  Forbes's  first  purchase. 
It  embraced  the  land  between  the  Appalachicola  and  Wakulla,  ex- 
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tending  several  miles  upon  the  rivers.  The  boundaries  of  this  first 
purchase  were  run  and  fixed  by  the  Indians,  in  1806.  All  the  sur- 
veys being  completed  within  that  year,  Governor  Folch  confirmed 
the  grant,  and  gave  the  grantees  possession.  Bee.  618,  622,  74.  In 
January,  1811,  a  new  negotiation  was  made  with  the  Indians,  and 
they  agreed  to  sell  additional  strips  of  land  on  the  western,  northern, 
and  eastern  sides  of  the  first  purchase ;  but  the  cession  was  of  ''  all 
the  right  the  Indians  had  retained  in  the  land  until  that 
time."  The  eastern  addition  embraced  *the  land  firom  the  [  *86  ] 
Wakulla  to  the  St.  Marks,  and  down  the  latter  to  the  sea ; 
thus  including  the  point  between  the  two  rivers.  This  second  cession 
was  also  confirmed  by  Governor  Folch,  in  June,  1811.  Thus  matters 
stood,  the  cession  being  known  as  Forbes's  land ;  and  the  fort  of 
St  Marks  continuing  to  be  garrisoned  by  Spain  until  it  was  surren- 
dered to  the  United  States,  under  the  treaty.  The  history  of  the 
grants  to  the  claimants  having  been  traced,  it  is  here  necessary  to 
give  that  of  the  fortress  of  St.  Marks,  as  it  is  to  be  collected  from 
the  evidence  in  the  original  case. 

In  the  record,  123,  a  dispatch  from  the  Marquis  of  Casa  Calvo 
shows  that  during  the  possession  of  Florida  by  the  English,  the  fort 
of  St  Marks  had  been  a  military  post ;  though  it  had  been  aban- 
doned, and  suffered  to  go  to  decay.  Shortly  after  its  retrocession  to 
Spain,  the  latter  extended  the  jurisdiction  of  West  Florida,  so  as  to 
include  the  site  of  the  fort  Rec.  189.  In  May,  1786,  Count  Galvas 
issued  an  order  to  repair  the  old  fort  at  St.  Marks,  and  a  detachment 
of  troops  was  ordered  to  it  from  Pensacola.  Rec.  306.  This  detach- 
ment was  cut  off,  or  driven  away  by  the  Indians.  Rec.  682.  But 
in  the  spring  of  1787,  (Rec  198,  306,)  a  royal  order  was  issued,  di- 
recting the  permanent  establishment  of  the  fort  "  It  is  notorious  and 
public,"  (Rec.  233,)  says  Governor  Folch,  the  principal  witness  of 
the  claimants,  and  the  person  who  gave  them  possession  of  their 
whole  purchase,  "  that  at  the  establishment  of  the  fort  of  St.  Marks, 
at  Appalachia,  m  the  year  1787,  all  the  solemnity  and  requisites  were 
observed  to  obtain  from  the  Indians,  in  sale,  the  lands  necessary  to 
that  object"  Benigno  de  Calderon,  who  was  then  an  officer  of  the 
Spanish  government,  twice  refers  to  the  fact,  that  not  merely  a  mili- 
tary post  itself,  "  but  the  quantity  of.  land  needed  to  preserve  it,'' 
and  what  he  calls  "  the  circle  of  jurisdiction  of  a  fortified  place,''*  was 
severed  from  the  Indian  land  and  vested  in  the  government  of  Spain. 
Rec  670,  582. 

Immediately  after  the  sale  of  which  Governor  Folch  speaks,  the 
fort  was  constructed  by  Spain,  at  a  heavy  expense.     So  were  the 
public  stores.   The  evidence  of  the  claimants  shows  at  least  $200,000 
3* 
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were  expended  upon  these  works.  Calderon  says  there  was  a  reg- 
ular Spanish  garrison  there  from  1787  to  1818.  Caro  says 
[  ^87  ]  the  governor  exercised  •both  civil  and  military  jurisdic- 
tion. When  Florida  was  ceded  to  the  United  States, 
St  Marks  was  given  up  as  a  military  fortress  of  the  king  of  Spain. 
Such  is  the  history  of  the  fortress  of  St.  Marks,  taken  from 
the  testimony  and  the  witnesses  of  the  claimants  in  the  original 
case.  Is  it  surprising  then,  that  the  court  in  its  mandate  should  have 
excepted  the  fort  and  land  directly  adjacent  to  it  from  its  confirma- 
tion of  the  claimant's  title  to  the  lands  bought  by  them  from  the 
Indians  ?  The  king's  royal  order  to  establish  a  fort  at  St  Marks, 
the  occupancy  of  the  fortress  for  more  than  twenty  years  before  any 
grant  was  made  to  Forbes,  twenty-five  years  before  the  grant  was 
made,  which  includes  it,  and  forty  years'  occupation  of  it  with  the 
use  of  the  land  adjacent,  seemed  to  the  court  to  be  inconsistent  with 
the  idea  that  it  was  intended  to  be  included  in  the  sale  by  the  In- 
dians, or  by  the  confirmation  of  that  sale  by  Governor  Folch.  It 
must  be  remembered,  also,  that  when  Governor  Folch  gave  possession 
of  the  land  to  the  grantees,  that  the  fort  was  retained,  and  that  the 
land,  to  the  extent  at  least  of  what  is  termed  the  circle  of  military 
jurisdiction  had  been  cleared,  and  that  the  grantees,  though  living  by 
permission  for  protection  of  themselves  and  their  trade,  within  that 
circle,  never  exercised  by  cultivation  or  otherwise  any  acts  of  own- 
ership over  any  part  of  it  Besides,  the  court  was  advised,  when  the 
decision  in  the  original  case  was  made,  that  by  the  laws  of  the  In- 
dies, reservations  of  lands  were  made  appurtenant  to  forts,  though  the 
extent  of  such  reservations  was  not  known.  It  was  then,  however,  a 
subject  of  inquiry,  and  would  no  doubt  have  been  folly  investigated, 
if  the  counsel  for  the  claimant  had  not  admitted,  in  his  argument,  that 
the  Indian  title  for  the  sale  of  the  fort  of  St  Marks,  had  been  extin- 
guished by  a  negotiation  made  by  the  governor  of  West  Florida.  In 
the  opinion  of  the  court,  given  by  Mr.  Justice  Baldwin,  is  found  the 
following  paragraph :  "  It  is  objected  that  the  grant  of  1811  is  invalid, 
because  it  comprehends  the  fort  of  St  Marks,  then  actually  occupied 
by  the  troops  of  the  king.  It  is  in  ftdl  proof  that  the  site  of  St 
Marks  and  the  adjacent  country  was  within  the  territory  claimed  by 
the  Seminole  Indians.  Rec.  12,  131,  603-607,  618.  It  is  not  cer- 
tain, from  the  evidence,  whether  it  was  purchased  from  the  Indians, 
or  merely  occupied  by  their  permission ;  there  seems  to  be 
[  *  88  ]  no  written  *  evidence  of  the  purchase ;  but  no  witness  as- 
serts that  possession  was  taken  adversely  to  the  Indian 
claim,  and  it  is  clearly  proved  to  have  been  amicably  done.  Rec 
232,  306,  581.     Whether  the  Indians  had  a  right  to  grant  this  partio- 
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alar  spot  then  or  not,  cannot  affect  the  validity  of  the  deeds  to  the 
residue  of  the  lands  conveyed  in  1811.  The  grant  is  good  so  far  as 
it  interfered  with  no  prior  right  of  the  crown,  according  to  the  princi- 
ples settled  by  this  court,  in  numerous  cases,  arising  on  grants  by 
North  Carolina  and  Greorgia,  extending  partly  over  the  Indian  boun- 
dary, which  have  uniformly  been  held  good,  as  to  whatever  land  was 
within  the  line  established  between  the  State  and  the  Indian  territory. 
Danforth  v.  Wear,  9  Wheat  673 ;  Patterson  v.  Jenks,  2  Pet.  216 ; 
and  Winn  and  Patterson,  decided  by  the  supreme  court  of  the  United 
States.  As  to  the  land  covered  by  the  fort  and  appurtenances,  to 
some  distance  around  it,  it  became  unnecessary  to  inquire  into  the 
effect  of  the  deeds,  as  the  counsel  of  the  petitioners  have  in  open  court 
disclaimed  any  pretensions  to  it."  9  Pet  733.  It  is  not,  however, 
upon  this  disclaimer  of  the  claimants'  counsel,  that  the  court  relies  to 
sustain  the  judgment  of  the  court  below  upon  the  mandate.  It  is  cited 
only  to  them  to  show  that  the  subject-matter  of  the  present  contro- 
versy was  considered  by  the  court  That  the  court,  not  knowing  at 
that  time  what  should  be  the  reservation  appurtenant  to  the  fort  of 
St  Marks,  directed  it  to  be  ascertained,  and  excepted  it  absolutely 
from  the  grant  of  the  claimants ;  declaring  it  to  be  a  part  of  the  pub- 
lic lands  of  the  United  States.  The  object  of  the  court,  was  to  put 
these  claimants  in  respect  to  the  lands  which  they  claimed,  in  the 
condition  they  would  have  been,  if  Florida  had  not  been  ceded  to  the 
United  States.  It  was  the  intention  of  the  court,  in  the  language  of 
the  treaty,  to  put  them  in  possession  of  the  lands,  to  the  same  extent 
that  the  same  grants  would  be  valid,  if  the  territories  had  remained 
under  the  dominion  of  his  Catholic  majesty.  Can  it  be  supposed  for 
a  moment,  when  the  king,  by  his  royal  order,  directed  the  intendant- 
general  of  Cuba,  to  inquire  into  the  subject  of  the  indemnity  which 
should  be  made  to  the  house  of  Panton,  Leslie,  and  Company,  for 
services  to  the  crown  and  for  Indian  depredations,  that  he  would 
have  sanctioned,  or  that  the  intendant-general  would  have  ventured 
to  propose  a  cession  of  land,  including  public  stores  and  a 
fortress,  *  which  had  been  built  at  a  great  expense,  at  an  [  *89  ] 
important  point  on  the  coast,  which  was  essential  to  control 
and  keep  the  Indians  in  subjection,  and  all-important  to  resist 
external  attack  ? 

Does  any  one  believe,  when  Governor  Folch  sanctioned  the  pur- 
chases, confirmed  and  gave  possession  of  the  lands  to  Forbes  and 
Company,  that  he  would  have  done  either  if  he  had  thought  he  was 
giving  to  them  a  title  to  the  fort  of  St  Marks,  and  its  circle  of  mili- 
tary jurisdiction,  against  the  king?  or  that  the  captain-general  of 
Cuba,  to  whom  Governor  Folch  reported  his  proceedings  in  this 
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matter,  would  have  approved,  and  declared  that  the  king  would  con- 
firm them,  if  he  had  supposed  that  he  was  permitting  the  Indians  to 
sell  a  fortress,  then  garrisoned  by  the  troops  of  Spain,  and  which  had 
been  so  for  more  than  twenty  years  ?  Is  it  not  certain  nothing  of  the 
kind  was  intended,  when  it  is  remembered  that  Governor  Folch,who 
superintended  the  sale  of  the  land,  marked  out  its  boundaries,  and  gave 
possession  of  it  to  the  original  grantees,  says:  "  It  is  notorious  and  pub- 
lic, that  at  the  establishment  of  the  fort  of  St.  Marks,  at  Appalachia, 
in  the  year  1787,  all  the  solemnities  and  requisites  were  observed,  to 
obtain  firom  the  Indians  in  sale  the  lands  necessary  to  that  object  ?  " 

We  will  not  enter  into  the  question  how  far  the  appropriation  of 
the  land  for  a  fortress,  by  order  of  the  government,  extinguished  the 
Indian  title.  It  might  be  done  successfully  upon  the  positions  taken 
by  this  court  in  respect  to  the  rights  of  European  monarchs  to  Indian 
lands  in  North  America,  in  Johnson  and  IVFIntosh,  8  Wheat.  543. 
We  are  inclined  to  put  this  case  upon  facts  disclosed  by  the  claim- 
ants' evidence  in  the  former  cause,  and  the  inferences  and  arguments 
which  may  be  drawn  from  them,  because  the  court  did  not  do  so  in 
its  decision,  in  consequence  of  the  admission  of  counsel,  "  that  the 
land  covered  by  the  fort  and  appurtenances,  to  some  distance  around 
it,"  were  not  contended  for. 

In  addition  to  what  has  been  said,  however,  in  respect  to  St. 
Marks,  and  the  appurtenant  land,  not  being  within  the  grant  from 
the  Indians  to  the  claimants,  we  remark  that  the  subject  may  be 
satisfactorily  disposed  of  by  a  reference  to  the  second  article  of  the 
treaty  ^  with  Spain.  "  His  Catholic  majesty  cedes  to  the 
[  •  90  ]  United  States,  in  full  property  and  sovereignty,  all  the  *  ter- 
ritories which  belong  to  him,  situated  to  the  eastward  of 
the  Mississippi,  known  by  the  name  of  East  and  West  Florida ;  the 
adjacent  islands  dependent  on  said  provinces ;  all  public  lots  and 
squares,  vacant  lands,  public  edifices,  fortifications,  barracks,  and  other 
buildings,  which  are  not  private  property."  In  the  construction  of 
this  article,  it  will  be  admitted  that  the  last  member  of  the  sentence 
cannot  refer  to  any  of  the  enumerated  cessions,  notorious  as  public 
property,  or  that  it  must  be  confined  to  the  terms,  "  other  buildings 
in  connection  with  it."  The  treaty,  then,  secures  to  the  United 
States  the  fort  of  St.  Marks,  and  so  much  land  appurtenant  to  it  as, 
according  to  military  usage,  was  attached  generally  to  forts  in  Flor- 
ida, or  the  adjacent  colonies.  Was  there  any  such  usage,  and  has  it 
been  established  by  sufficient  testimony  to  sustain  the  judgment  of 
the  court  below  ?  We  think  there  was,  and  that  the  proofs  are  suf- 
ficient.    At  the  instance  of  the  claimants,  the  testimony  of  the  direc- 
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tor  of  engineers  was  taken  by  order  of  the  governor-general  Tacon. 
His  evidence,  on  the  record  before  us,  is,  that  "  a  radius  of  one  thou- 
sand five  hundred  Castilian  varas  is  measured  from  the  salient  angles 
of  the  covered  way,  all  around  the  fortification."  That  such  was  the 
rule  is  confirmed  by  a  document  introduced  by  the  claimants  as  evi- 
dence in  this  case.  In  1801,  a  petition  was  presented  to  Governor 
White  for  a  grant  of  land  at  Macariz.  He  referred  it  to  the  chief 
engineer.  The  engineer  reported  it  to  be  within  one  thousand  five 
hundred  yards  of  the  castle, "  that  it  cannot  be  cultivated  in  corn,  nor 
can  ditches  or  thorn  fences  be  allowed ;  that  plants  of  a  low  growth, 
and  vegetjibles  may  be  permitted  to  be  cultivated;  and  it  may  be 
allowed,  for  the  security  of  the  produce,  to  erect  simple  post  and  rail 
fences, which  maybe  sufficient  to  prevent  animals  from  breaking  in." 
Under  these  restrictions  it  was  granted,  so  that  it  could  only  be  used 
in  such  a  way  as  could  not  interfere  with  the  defensive  and  offensive 
power  of  the  castle.  Several  witnesses  were  examined  on  this  point ; 
all  of  them  concur  in  saying  a  fortress  cannot  be  defended  unless  it 
has  the  command  of  the  ground  around  it  to  a  considerable  extent. 
Colonel  Murat  gives,  as  the  usage  of  the  European  armies,  that  from 
the  salient  angles  of  the  covered  way,  a  radius  of  three  thousand  four 
hundred  yards  is  marked,  in  which  it  is  not  permitted  to  erect  any 
permanent  buildings,  or  embankment,  or  stone  fences,  or 
•  ditches.  We  know  it  also  to  be  the  usage  of  all  civilized  [  *  91  ] 
nations  to  assert  such  rights  over  the  ground  adjacent  to 
fortifications  in  a  time  of  war.  It  is  reasonable,  then,  to  conclude, 
that  European  monarchs,  in  the  construction  of  permanent  fortifica- 
tions in  the  new  world,  upon  Indian  lands,  before  it  had  been  granted 
by  the  sovereign,  or  permitted  to  be  alienated  by  the  Indian,  intended 
to  appropriate  so  much  of  the  land  adjacent  to  a  fortification  as  was 
necessary  to  defend  it.  That  it  was  so  intended  in  the  instance  of 
St.  Marks,  is  strongly  corroborated  by  the  testimony  of  Colonel  But- 
ler, who  says  the  woods  had  been  cleared  away  by  the  authorities  a| 
St.  Marks,  to  the  distance  of  a  mile  and  a  half  from  the  walls.  An- 
other witness  says,  no' buildings  were  erected  outside  of  the  fort  be- 
fore 1827,  and  then  by  permission  of  the  United  States.  It  is  hard 
to  resist  the  conclusion  that  such  a  clearing  before  the  sale  by  the 
Indians,  without  the  cultivation  or  occupancy  of  any  part  of  it  by  the 
grantees  from  the  time  of  the  Indian  sale  to  the  surrender  of  the  fort 
to  the  United  States,  does  not  indicate  an  intention  upon  the  part  of 
the  authorities  of  Spain  to  reserve  some  land  adjacent  to  the  fort  for 
military  purposes,  and  the  acquiesence  of  the  purchasers,  that  though 
within  the  boundaries  of  the  grant,  the  fort  and  land  attached  to  it 
by  military  usage  was  not  intended  to  be  conveyed.     Nor  can  we 
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admit,  as  it  was  argued  by  the  counsel  of  the  appellants,  that  the  in- 
stances cited  in  the  record  of  grants  of  land  up  to  the  walls  of  fortifi- 
cations, by  the  Spanish  authorities  in  Florida  and  Louisiana,  dis- 
prove the  existence  of  a  military  usage  to  reserve  land  adjacent  to 
forts  in  them.  Those  instances  are  'exceptions  out  of  the  military 
laws  of  Spain,  as  contained  in  the  royal  ordinances,  which  declare 
that  ^^  a  radius  of  one  thousand  five  hundred  varas  is  measured  firom 
the  salient  angles  of  the  covered  way."  We  do  not  think  it  neces- 
sary to  remark  further  upon  the  opinion  given  by  the  chief  engineer 
in  respect  to  the  manner  in  which  such  titles  were  acquired  to  land 
adjacent  to  fortifications,  or  the  extent  of  the  military  jurisdiction 
over  them,  than  to  observe  the  fact  of  certain  reservation  being  de- 
clared by  him  as  a  fact ;  we  require  something  more  than  his  conclu- 
sion or  inference  that  there  was  no  reservation  according  to  the 

military  usage  and  ordinances  of  Spain,  in  the  instance  of 
[  •  92  ]  St.  Marks.    *  Our  opinion  is,  that  the  court  below  has  fully 

apprehended  and  executed  the  judgment  of  this  court,  and 
its  judgment  is  accordingly  aflirmed. 

6H.81;21H.ii6. 


Henry  Brush,  Appellant,  v.  John  R  Ware  and  others.  Appellees. 

15  P.  93. 

Where  a  patent  is  founded  on  an  asaignment  of  a  certificate  of  a  military  right,  a  court  of 
equity  may  mquire  into  an  alleged  fraud  in  that  assignment,  and  if  found  iraudnlent,  de- 
cree the  holder  of  the  legal  title  to  be  a  trustee  for  the  equitable  owner. 

The  act  of  the  register  in  issuing  a  warrant  under  such  a  certificate,  is  ministerial,  not  ju- 
dicial. 

An  executor  has  no  power  to  assign  a  military  right,  unless  given  to  him  by  the  will,  and  a 
purchaser  of  such  a  title  has  constructive  notioe  of  the  will,  which  he  was  bound  to  see. 

The  case  is  stated  in  the  opinion  of  the  court 

•  Masaitj  for  the  appellant 

No  counsel  contrd. 

[  •  104  ]      •  WPLban,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
Ohio. 

In  their  bill,  the  complainants  represent  that  they  are  the  only  heiia 
and  legal  representatives  of  John  Hockaday,  late  of  the  county  of 
New  Kent,  in  the  commonwealth  of  Virginia. 

That  Hockaday,  in  the  Revolution,  was  a  captain  in  the  Virginia 
ine  on  continental  establishment,  which,  under  the  acts  and  resolu- 
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tioas  of  congress,  entitled  him  to  four  thousand  acres  of  land  in  the 
Virginia  reservation,  within  the  State  of  Ohio.  That  in  1799,  Hock- 
aday  died,  leaving,  as  his  only  child  and  heir,  Hannah  C.  Ware,  who 
had  intermarried  with  Robert  S.  Ware,  and  who  was  the  mother  of 
a  part  of  the  complainants,  and  the  grandmother  of  the  others. 

That  Hockaday  left  a  will,  in  which  he  disposed  of  his  personal 
estate  only,  and  appointed  Ware,  with  two  other  persons,  his  execu- 
tors. Ware  proved  the  will,  the  others  declining  to  act ;  and  that  he 
wholly  neglected  his  duties  as  executor,  and  never  settled  the  estate. 
That  their  mother  died  in  1805,  and  Robert  S.  Ware,  their  father, 
also  died  some  years  afterwards.  That  in  the  year  1808,  one  Joseph 
Ladd,  who  has  since  deceased,  being  insolvent  and  without  heirs, 
fraudulently  made  a  contract  with  the  executor  for  the  sale  of  the 
above  military  right;  and  having  obtained  the  certificate  of  such 
right  from  the  executive  council  of  Virginia,  the  same  was  assigned 
to  Ladd  for  the  consideration  of  040  and  a  pair  of  boots.  That,  on 
this  certificate  and  assignment,  Ladd  obtained  four  warrants,  of  a 
thousand  acres  each,  as  the  assignee  of  Ware,  the  executor  of  Hock- 
aday. 

One  of  these  warrants  was  assigned  to  George  Hoffman 
by  *  Ladd,  and  through  certain  other  assignments  to  Brush.  [  *  105  ] 
By  a  part  of  this  warrant,  the  two  tracts  of  land  in  contro- 
versy were  entered,  and  for  which  Brush  obtained  patents  from  the 
United  States,  dated  the  23d  January,  1818.  And  the  complainants 
allege  that  Brush  was  a  purchaser  with  notice  of  their  equity,  and 
they  pray  that  he  may  be  decreed  to  convey  to  them  the  title,  &c. 

In  his  answer,  the  defendant  states  that  he  was  a  bond  fide  pur- 
chaser for  a  valuable  consideration,  and  without  notice  of  the  com- 
plainants' equity.  And  he  insists,  if  the  court  shall  decree  for  the 
complainants,  that  he  is  entitled  to  the  p€urt  usually  given  to  the 
locator  for  making  the  entry,  and  obtaining  the  title  for  the  land. 
And  also  that  he  is  entitled  to  moneys  paid  for  taxes,  &c.,  on  the 
land. 

This  cause  has  been  ably  argued  on  the  part  of  Brush,  the  appel- 
lant 

The  question  which  lies  at  the  foundation  of  this  controversy,  and' 
which,  in  its  order,  should  be  first  considered,  is^  whether  the  court 
can  go  behind  the  patent,  and  examine  the  equity  asserted  in  the 
bilL 

Whatever  doubt  might  arise  on  this  question  on  common  law  prin- 
ciples, there  can  be  none  when  the  peculiar  system  under  which  this 
title  originated  is  considered.  In  Ohio  and  Kentucky,  this  question 
has  been  long  settled  judicially ;  and  this  court,  following  the  d» 
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cisions  of  those  States,  have  also  decided  it     Bodley  and  others  t;. 
Taylor,  5  Cranch,  191. 

In  the  case  of  Polk's  Lessee  v.  Wendall  et  al.  9  Cranch,  98,  the 
court  say :  "  That  every  prerequisite  has  been  performed,  is  an  infer- 
ence properly  deducible,  and  which  every  man  has  a  right  to  draw 
from  the  existence  of  the  grant  itself.  It  would,  therefore,  be  ex- 
tremely unreasonable  to  avoid  a  grant  in  any  court  for  irregularities 
in  the  conduct  of  those  who  are  appointed  by  the  government  to 
supervise  the  progressive  course  of  a  title  from  its  commencement  to- 
its  consummation  in  a  patent  But  there  are  some  things  so  essen- 
tial to  the  validity  of  the  contract  that  the  great  principles  of  justice 
and  of  law  would  be  violated,  did  there  not  exist  some  tribunal  to 
which  an  injured  party  might  appeal,  and  in  which  the  means  by 
which  an  elder  title  was  acquired  might  be  examined." 
[  •  106  ]  And  the  court,  after  showing  *  that  q.  court  of  equity  was 
the  proper  tribunal  to  make  this  examination,  remark :  ^<  But 
there  are  cases  in  which  a  grant  is  absolutely  void,  as  where  the  State 
has  no  title  to  the  thing  granted,  or  where  the  officer  had  no  authority 
to  issue  the  grant  In  such  cases,  the  validity  of  the  grant  is  neces- 
sarily examinable  at  law." 

The  same  case  was  again  brought  before  the  court  by  a  writ  of 
error,  and  is  reported  in  5  Wheat  293,  in  which  the  court  held,  that 
the  system  under  which  land  titles  originated  in  Tennessee,  being 
peculiar,  constituted,  with  the  adjudication  of  its  courts,  a  rule  of 
decision  for  this  court 

In  the  case  of  Miller  and  others  v.  Kerr  and  others,  7  Wheat  1,  it 
was  held,  that  an  equity  arising  from  an  entry  of  land  made  on  a 
warrant  which  had  been  issued  by  mistake,  could  not  be  sustained 
against  a  patent  issued  on  a  junior  entry.  The  court  say :  "  The 
great  difficulty  in  this  case  consists  in  the  admission  of  any  testi- 
mony whatever  which  calls  into  question  the  validity  of  a  warrant 
issued  by  the  officer  to  whom  that  duty  is  assigned  by  law.  In  ex- 
amining this  question,  the  distinction  between  an  act  which  is  judi- 
cial and  one  which  is  merely  ministerial,  must  be  regarded.  The 
register  of  the  land-office  is  not  at  liberty  to  examine  testimony,  and 
to  exercise  his  own  judgment  respecting  the  right  of  an  applicant  for 
a  military  land  warrant" 

And  in  the  case  of  Hoofiiagle  and  others  r.  Anderson,  7  Wheat 
212,  another  question  was  raised  on  an  entry  made  by  virtue  of  the 
same  warrant 

The  mistake  in  the  warrant  consisted  in  this.  Thomas  Powell 
having  performed  military  services  in  the  Virginia  state  line,  a  certi- 
ficate by  the  executive  council  of  Virginia  was  obtained  by  his  heiri 
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which  entitled  him  to  a  certain  amount  of  land.  On  this  certificate, 
the  register  of  the  land-office  at  Richmond,  Virginia,  issued  a  war- 
rant, which,  instead  of  reciting  that  the  services  were  performed  in 
the  state  line,  stated  that  they  were  performed  in  the  state  line  on 
continental  establishment.  This  mistake  was  important,  as  the 
tract  of  country  in  Ohio  in  which  the  warrant  was  located,  was 
reserved,  in  the  cession  by  Virginia,  for  the  satisfaction  only  of  war- 
rants issued  for  military  services  in  the  state  line  on  continental  estab- 
lishment ;  and  consequently  was  not  subject  to  the  right  of 
Powell.  And  the  court  remark,  *  how  far  the  patent  ought  [  *  107  ] 
to  be  afTected  by  this  error,  is  the  question  on  which  the 
cause  depends.  They  say  there  was  no  ground  to  suspect  firaud ; 
that  the  warrant  was  assignable,  and  carried  with  it  no  evidence  of 
the  mistake  which  had  been  committed  in  the  office;  that  it  had 
been  assigned  for  a  valuable  consideration,  and  the  purchaser  had 
obtained  a  patent  for  the  land  without  actual  notice  of  any  defect 
in  the  origin  of  his  title ;  and  they  held  that  the  patent  gave  a  good 
title  as  against  any  one  whose  entry  was  subsequent  to  its  date. 

A  patent  appropriates  the  land  called  for,  and  is  conclusive  against 
rights  subsequently  acquired.  •  But  where  an  equitable  right,  which 
originated  before  the  date  of  the  patent,  whether  by  the  first  entry 
or  otherwise,  is  asserted,  it  may  be  examined.  The  patent,  under  the 
Virginia  land  law,  as  modified  by  usage  and  judicial  construction  in 
Kentucky  and  Ohio,  conveys  the  legal  title,  but  leaves  all  equities 
open.  Bouldin  and  Wife  v.  Massie's  Heirs  and  others,  7  Wheat. 
149. 

The  controversy  in  this  case  does  not  arise  from  adverse  entries, 
but  between  claimants  under  the  same  warrant  And  it  is  admitted 
that  Ware,  as  executor,  had  no  power  to  assign  the  military  right 
which,  on  the  decease  of  Hockaday,  descended  to  his  heirs.  It  is 
too  clear  to  admit  of  doubt,  that  Ladd,  by  circumvention  and  fraud, 
obtained  the  assignment  from  the  executor,  which  enabled  him  to 
procure  the  warrant  from  the  register. 

As  between  Ladd  and  the  complainants,  can  there  be  any  doubt 
that  this  case  would  be  examinable  in  equity  ?  Could  the  issuing  of 
the  warrant  by  the  register,  interpose  any  objection  to  such  an  inves- 
tigation? 

It  is  insisted  that  the  register,  of  necessity,  before  he  issues  the 
warrant,  must  determine  the  right  of  the  applicant,  and  that  in  doing 
so,  he  acts  judicially.  That  presumptions  not  only  arise  in  favor  of 
such  acts,  but  unless  fraud  be  shown,  they  are  not  open  to  examina- 
tion. 

The  executive  council  of  Virginia,  in  determining  the  right  of 
VOL.  XIV.  4  r-^  1 
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Hockaday's  heirs,  may  be  said  to  have  acted  judicially.  But  the 
register,  in  the  language  of  the  court  in  one  of  the  cases  above  cited, 
acted  ministerially.  The  court  say  he  was  not  authorized  to  exam- 
ine witnesses  in  the  case,  but  was  bound  to  act  upon  the 
[  *  108  ]  face  of  the  certificate.  The  parties  interested  were  *  not 
before  him,  and  he  had  no  means  of  ascertaining  their 
names,  giving  them  notice,  or  taking  evidence.  And,  under  such 
circumstances,  would  it  not  be  a  most  extraordinary  rule,  which 
should  give  a  judicial  character  and  effect  to  his  proceeding  ?  He 
acts,  and  must  necessarily  act  from  the  face  of  the  paper,  both  as  it 
regards  the  certificate  of  the  executive  council,  and  the  assignment 
of  such  certificate.  His  acts,  in  their  nature,  are  strictly  ministeriaL 
They  have  neither  the  form  nor  effect  of  a  judicial  proceeding. 

It  may  be  admitted  that  presumptions  arise  in  favor  of  the  acts  of 
a  ministerial  officer,  if  apparently  fair  and  legal,  until  they  shall  be 
impeached  by  evidence.  But,  in  this  case,  there  is  no  impeachment 
of  the  acts  of  the  register.  The  evidence  on  which  he  acted  is 
stated  on  the  face  of  the  wsurrant,  which  enables  the  proper  tribunal, 
as  between  the  parties  interested,  to  determine  the  question  of  right, 
which  the  register  had  neither  the  means  nor  the  power  to  do. 

The  complainants  do  not  deny  the  genuineness  of  the  certificate, 
the  assignment,  or  the  warrant,  but  they  say  that  the  executor  had 
no  right  to  make  the  assignment ;  and  that  the  issuing  of  the  war- 
rant by  the  register,  does  not  preclude  them  from  raising  that  ques- 
tion. 

Until  the  patents  were  obtained,  this  warrant,  though  assigned  and 
entered  in  part,  on  the  land  in  controversy,  conveyed  only  an  equi- 
table interest.  Hoffman,  to  whom  Ladd  assigned  it,  and  the  other 
assignees,  took  it,  subject  to  all  equities.  In  their  hands,  unless  af- 
fected by  the  statute  of  limitation  or  lapse  of  time,  any  equity  aris« 
ing  from  the  face  of  the  instrument  could  be  asserted  against  them, 
the  same  as  against  Ladd. 

Brush,  being  the  last  assignee,  obtained  the  patents  in  his  own 
name  as  assignee,  and  these  vested  in  him  the  legal  estate.  But 
this,  on  the  principles  which  have  been  long  established,  in  relation 
to  these  titles,  does  not  bar  a  prior  equity.  The  complainants  are 
proved  to  be  the  heirs  of  Hockaday,  and  a  part  of  them  were  minors 
at  the  commencement  of  this  suit.  All  of  them,  in  age,  were  of 
tender  years,  when  the  warrant  was  assigned,  and  it  appears  that 
none  of  them  came  to  a  knowledge  of  their  rights,  until  a  short  time 
before  the  bill  was  filed.  And  this  is  an  answer  both  to  the 
[  •  109  ]  statute  of  limitations  and  the  lapse  *  of  time.  The  statute 
of  Ohio  does  not  run  against  non-residents  of  the  State ; 
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Dor  can  lapse  of  time  operate  against  infants,  under  the  dream- 
stances  of  this  case. 

The  great  question  in  this  controversy  is,  whether  Brush  is  charge- 
able with  notice. 

The  certificate  of  the  executive  council  of  Virginia  stated,  that 
^  the  representatives  of  John  Hockaday  were  entitled  to  the  propor- 
tion of  land  allowed  a  captain  of  the  continental  line  for  three  years* 
service."  To  this  was  appended  a  request  to  the  register  of  the  land- 
office  to  is^ue  a  warrant,  in  the  name  of  Joseph  Ladd,  his  heirs  or 
assigns,  signed  by  Ware,  executor  of  Hockaday,  he  having  received, 
as  stated,  full  value  for  the  same. 

Four  military  warrants,  of  one  thousand  acres  each,  were  issued 
by  the  register,  <<  the  9th  of  August,  1808,  to  Joseph  Ladd,  assignee 
of  Robert  S.  Ware,  executor  of  John  Hockaday,  deceased." 

By  virtue  of  one  of  these  warrants,  four  hundred  acres  of  the  land 
in  dispute  were  entered  on  the  8th  of  June,  1809,  in  the  name  of 
Greorge  Hoffinan,  assignee,  and  two  hundred  acres,  in  the  same  name, 
the  18th  of  August,  1810.  These  entries  were  surveyed  in  May, 
1810 ;  and  on  the  20th  of  January,  1818,  patents  were  issued  to 
"  Brush,  assignee  of  John  Hoffinan,  who  was  assignee  of  Joseph 
Hoffinnan,  et  aL,  assignees  of  George  Hoffinan,  who  was  assignee  of 
Joseph  Ladd,  assignee  of  Robert  S.  Ware,  executor  of  Hockaday," 
&c. 

It  is  insisted  that  the  general  doctrine  of  notice  does  not  apply  to 
titles  of  this  description.  And  this  position  is  true,  so  far  as  regards 
the  original  entry.  To  make  a  valid  entry,  some  object  of  notoriety 
must  be  called  for ;  and  unless  this  object  be  proved  to  have  been 
generally  known  in  the  neighborhood  of  the  land,  at  the  time  of  the 
entry,  the  holder  of  a  warrant  who  enters  the  same  land,  with  full 
notice  of  the  first  entry,  will  have  the  better  title.  And  so,  if  an 
entry  be  not  specific  as  to  the  land  intended  to  be  appropriated,  or  in 
any  respect  be  defective,  it  conveys  no  notice  to  a  subsequent  locator 
nor  can  it  be  made  good  by  a  subsequent  purchaser  without  notice. 
Kerr  v.  Watts,  6  Wheat.  660.  But,  with  these  exceptions,  the  doc- 
trine of  notice  has  been  considered  applicable  to  these  military  titles, 
as  in  other  cases.  And  no  reason  is  perceived  why  this  rule  should 
not  prevail. 

*  From  the  nature  of  these  tities,  and  the  force  of  circum-  [  *  110  ] 
stances,  an  artificial  system  has  been  created  unlike  any 
other,  and  which  has  long  formed  the  basis  of  title  to  real  estate,  in 
a  large  and  fertile  district  of  country.  The  peculiarities  of  this  sys- 
tem, having  for  half  a  century  received  judicial  sanctions,  must  be 
preserved ;  but,  to  extend  them,  would  be  unwise  and  impolitic. 
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Brush,  it  is  insisted,  was  a  bond  fide  purchaser  for  a  valuable  con- 
sideration, without  notice. 

The  answer  under  which  this  defence  is  set  up,  is  neither  in  sub- 
stance nor  in  form  free  from  objection.  It  does  not  state  the  amount 
of  consideration  paid,  the  time  of  payment,  nor  does  it  deny  the 
circumstances  from  which  notice  can  be  inferred.  Boon  v.  Chiles, 
10  Pet.  211,  212.  But,  passing  over  the  considerations  which 
arise  out  of  the  answer,  we  will  inquire  whether  the  defendant  is  not 
chargeable  with  notice,  from  the  facts  which  appear  upon  the  face  of 
his  title. 

The  entry  on  the  books  of  the  surveyor,  kept  at  the  time  in  the 
State  of  Kentucky,  was  the  incipient  step  in  the  acquisition  of  the 
title.  This  entry  could  only  be  made  by  producing  to  the  surveyor, 
and  filing  in  his  oflBice,  the  original  warrant,  or  a  certified  copy  of  it. 
The  survey  was  then  made,  and  a  plat  of  the  land,  by  a  deputy,  who 
returned  the  same  to  the  principal  surveyor's  office.  This  survey  is 
caUed  the  plat  and  certificate,  and  is  assignable  by  law ;  but,  with- 
out an  entry  founded  upon  a  warrant,  it  is  of  no  validity.  -  On  the 
transmission  of  this  survey,  under  the  hand  and  seal  of  the  principal 
surveyor,  accompanied  by  the  original  warrant,  or  a  copy,  to  the  gen- 
eral land-office,  a  patent  is  issued  to  the  person  apparently  entitled 
to  it.  In  issuing  the  patent,  the  commissioner  of  the  land-office  per- 
forms a  ministerial  duty.  He  examines  no  witnesses,  but  acts  from 
the  face  of  the  papers,  and  exercises  no  judgment  on  the  subject,  ex- 
cept so  far  as  regards  matters  of  form.  The  patent,  therefore,  con- 
veys the  legal  title  only,  leaving  prior  equities  open  to  investigation. 

This  is  the  history  of  this  title,  and  of  every  other  in  the  same  dis- 
trict of  country.  And  the  question  arises,  whether  the  respondent, 
under  the  circumstances,  was  a  bond  fide  purchaser  for  a  valuable 

consideration,  without  notice. 
[  •  111  ]       In  his  answer,  he  says,  that  he  never  saw  the  *  warrant, 
the   entries,  nor  the  surveys  on  which  the  patents  were 
founded ;  and  that  he  had  no  information  as  to  the  derivation  of  the 
title,  except  that  which  the  patents  contain. 

The  question  is  not  whether  the  defendant  in  fact  saw  any  of  the 
muniments  of  title,  but  whether  he  was  not  bound  to  see  them.  It 
will  not  do  for  a  purchaser  to  close  his  eyes  to  facts,  —  facts  which 
were  open  to  his  investigation,  by  the  exercise  of  that  diligence 
which  the  law  imposes.     Such  purchasers  are  not  protected. 

It  is  insisted  that,  the  plats  and  certificates  being  assignable,  the 
defendant  might  well  purchase  them  without  a  knowledge  of  the 
facts  contained  on  the  face  of  the  warrant.  But  was  he  not  bound 
to  look  to  the  warrant  as  the  foundation  of  his  title  ?     The  surveys 


Digitized.by  CjOOQIC 


JANUARY  TERM,   1841.  41 

Brash  V.  Ware.    15  P. 

were  of  no  value  without  the  waxrant  No  principle  is  better  estab- 
lished  than  that  a  purchaser  must  look  to  every  part  of  the  title 
which  is  essential  to  its  validity. 

The  warrant  was  in  the  land-office  of  the  principal  surveyor ;  and 
although  this,  at  the  time,  was  kept  in  Kentucky,  the  defendant  was 
bound  to  examine  it.  In  this  office  his  entries  were  made,  and  to  it 
his  surveys  were  returned.  And  from  this  office  was  the  evidence 
transmitted  on  which  the  patents  were  issued.  Can  it  be  contended 
that  the  defendant,  who  purchased  an  inchoate  title,  a  mere  equity, 
was  not  bound  to  look  into  the  origin  of  that  equity?  As  a  prudent 
man,  would  he  not  examine  whether  that  which  he  bought  was  of 
any  value?  The  records  of  the  land-office,  and  the  papers  there  on 
fde,  showed  the  origin  of  the  title,  and  the  steps  which  had  been 
taken  to  perfect  it.  By  the  exercise  of  ordinary  prudence,  he  would 
have  been  led  to  make  this  examination ;  and,  in  law,  he  must  be 
considered  as  having  made  it. 

And  here  the  question  arises,  whether  the  statements  of  the  war- 
rant, which  were  afterwards  copied  into  the  patents,  that  the  right 
originally  belonged  to  Hockaday,  descended  to  his  heirs  on  his  de- 
cease, and  had  been  assigned  to  Ladd  by  his  executor,  were  not  suffi- 
cient to  put  the  defendant  on  inquiry  ?  Now,  an  executor  has  not 
ordinarily  any  power  over  the  real  estate.  His  powers  are  derived 
from  the  will,  and  he  can  do  no  valid  act  beyond  his  authority. 
Where  a  wiU  contains  no  special  provision  on  the  subject, 
the  land  of  the  deceased  descends  to  his  *  heirs,  and  their  [  *  112  ] 
rights  cannot  be  devested  or  impaired  by  the  unauthorized 
acts  of  the  executor. 

The  warrant  then  showed  the  purchaser  that  this  right,  which  per- 
tained to  the  realty,  and  which,  on  the  death  of  Hockaday,  descended 
to  his  heijrs,  had  been  assigned  by  the  executor.  Was  not  this  no- 
tice ?  Was  it  not  a  fact  essentially  connected  with  the  title  purchased 
by  the  defendant,  which  should  have  put  him  upon  inquiry  ?  If  it 
would  do  this,  it  was  notice ;  for  whatever  shall  put  a  prudent  man 
on  inquiry  is  sufficient  And  this  rule  is  founded  on  sound  reason, 
as  well  as  law.  How  can  an  individual  claim  as  an  ionocent  pur- 
chaser, under  such  a  circumstance  ? 

But  it  is  argued  that  it  would  impose  on  the  defendant  an  unrea- 
sonable duty,  to  hold  that  he  was  bound  not  only  to  examine  the 
warrant  in  the  land-office  in  Kentucky,  but  to  hunt  up  the  will  oi 
Hockaday,  and  see  what  powers  it  conferred  on  the  executor. 

The  law  requires  reasonable  diligence  in  a  purchaser  to  ascertain 
any  defect  of  title.  But  when  such  defect  is  brought  to  his  knowl« 
edge,  no  inconvenience  will  excuse  him  from  the  utmost  scrutini^ 
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He  is  a  voluntary  purchaser ;  and,  having  notice  of  a  fact  which  casts 
doubt  upon  the  validity  of  his  title,  are  the  rights  of  innocent  persons 
to  be  prejudiced  through  his  negligence  ? 

The  will  of  Hockaday  was  proved  the  11th  day  of  July,  1799,  be- 
fore the  county  court  of  New  Kent,  in  Virginia,  and  recorded  in  the 
proper  records  of  that  county.  When  the  defendant  purchased  the 
title  he  knew  that  it  originated  in  Virginia,  had  been  sanctioned  by 
the  executive  council  of  that  State,  and  that  the  warrant  had  been 
issued  by  the  register  at  Richmond.  These  are  matters  of  public 
law,  and  are  consequently  known  to  alL  But,  independently  of  this, 
every  purchaser  of  a  military  title  cannot  but  have  a  general  knowl- 
edge of  its  history. 

Why  was  not  the  defendant  bound  to  search  for  the  will  ?  The 
answer  given  is,  the  distance  was  too  great,  and  the  place  where  the 
will  could  be  found  was  not  stated  on  the  warrant,  or  on  any  of  the 
other  papers.  That  mere  distance  shall  excuse  inquiry  in  such  a  case 
would  be  a  new  principle  in  the  law  of  notice. 

The  certificate  of  the  original  right  and  the  warrant  were 
[  •  113  ]  obtained  *  in  Richmond,  Virginia.  And  in  the  office  records 
and  papers  of  the  executive  council,  or  in  those  of  the  reg- 
ister in  Richmond,  a  copy  of  the  will,  probably,  could  have  been 
found.  And  if  such  a  search  had  been  fruitless,  it  is  certain  that  it 
could  have  been  found  on  the  public  records  of  wills  of  New  Kent 
county.  A  search,  short  of  this,  would  not  lay  the  foundation  for 
parol  evidence  of  the  contents  of  a  written  instrument.  And  shall  a 
purchaser  make  a  bad  title  good  by  neglecting  or  refusing  to  use  the 
same  amount  of  vigilance  ? 

In  the  case  of  Reeder  et  oL  v*  Barr  et  aL  4  Ohio,  458,  the  su* 
preme  court  of  Ohio  held  that,  where  a  patent  was  issued  to  Newell, 
as  assignee  of  the  administrator  of  Henson  Reeder,  deceased,  it  was 
sufficient  to  charge  a  subsequent  purchaser  with  notice  of  the  equita- 
ble rights  of  the  heirs  of  Reeder. 

It  is  difficult  to  draw  a  distinction,  in  principle,  between  that  case 
and  the  one  under  consideration.  An  administrator  in  Ohio  has  no 
power,  unless  authorized  by  the  court  of  common  pleas,  to  sell  or 
convey  an  interest  in  land ;  nor  has  an  executor  in  Virginia  any  power 
over  the  realty,  unless  it  be  given  to  him  in  the  will.  In  this  case, 
therefore,  the  purchaser  was  as  much  bound  to  look  into  the  wiU  for 
the  authority  of  the  executor,  as  the  Ohio  purchaser  was  bound  to 
look  into  the  proceedings  of  the  court  for  the  authority  of  the  admin- 
istrator. 

The  case  of  The  Lessee  of  Willis  v.  Bucher,  2  Binn.  455,  is  abo 
in  point     The  defendant  derived  bis  title  from  William  Willis,  to 
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whom  a  patent  had  issued,  reciting*  that  the  title  was  derived  undet 
the  will  of  Henry  Willis.  This  will  did  not  authorize  the  sale  of 
the  premises,  and  the  court  held  that  this  was  notice  to  the  de- 
fendant 

So  in  the  case  of  Jackson  ex  dem,  Livingston  v.  Neely,  10  Johna 
374,  it  was  held  that,  where  a  deed  recited  a  letter  of  attorney 
by  virtue  of  which  the  conveyance  was  made,  which  was  duly  depos- 
ited with  the  clerk  of  Albany,  according  to  the  act  of  the  8th  Janu- 
ary, 1794,  it  was  held  to  be  suflGicient  notice  of  the  power  by  means 
of  the  recital,  to  a  subsequent  purchaser,  who  was  equally  affected 
by  it  as  if  the  power  itself  had  been  deposited. 

An  agent  receiving  notes  from  an  executor,  payable  to  him  as  ex- 
ecutor, as  security  for  advances  by  the  principal  to  the  exec- 
utor *  on  his  private  account,  and  not  as  executor,  affects  [  *  114  ] 
his  principal  with  notice  that  it  is  a  dealing  with  an  execu- 
tor with  the  assets  for  a  purpose  foreign  to  the  trusts  he  was  to  dis* 
charge.    2  Ball  &  Beat  491. 

When  a  purchaser  cannot  make  out  bis  title  but  through  a  deed 
which  leads  to  a  fact,  he  will  be  affected  with  notice  of  that  fact 
Mertins  v.  Jolliffe,  Amb.  311. 

A  made  a  conveyance  to  B,  with  a  power  of  revocation  by  will, 
and  limited  other  uses.  If  A  dispose  to  a  purchaser  by  will,  a  sub- 
sequent purchaser  is  intended  to  have  notice  of  the  will  as  weU  as  of 
the  power  to  revoke ;  and  this  is  a  notice  in  law.  And  so  in  all  cases 
where  a  purchaser  cannot  make  out  a  title  but  by  deed  which  leads 
to  another  fact,  notice  of  which  a  purchaser  shall  be  presumed  cog- 
nizant ;  for  it  is  crassa  negligentia  that  he  sought  not  after  it.  Moore 
V.  Bennet,  2  Ch.  Ca.  246. 

Notice  of  letters-patent,  in  which  there  was  a  trust  for  creditors,  b 
sufficient  notice  of  the  trust     Dunch  v.  Kent,  1  Vern.  319. 

That  which  shall  be  sufficient  to  put  the  party  upon  inquiry  is  no- 
tice.   13  Ves.  120. 

On  a  full  consideration  of  this  part  of  the  case,  we  think  that  the 
defendant  must  be  held  to  be  a  purchaser  with  notice. 

The  circuit  court  considered  the  defendant  as  vested  with  a  right 
to  such  part  of  the  land  as  is  usually  given  to  a  locator,  and  directed 
one  fourth  of  the  two  tracts  to  be  laid  off  to  him  so  as  to  include  hia 
improvements ;  and  they  also  decreed  to  the  defendant  three  fourths 
of  the  taxes  paid  by  him,  with  interest  This  part  of  the  decree  ia 
equitable ;  and,  as  we  coincide  with  the  views  of  the  circuit  court  on 
all  the  points  of  the  case,  the  decree  is  affirmed. 

7H.  283;  9  H.  421. 
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John  B.  Gorman  and  others,  Plaintif&  in  Error,  v.  Petbr  Lbnox'b 
Executors,  Defendants  in  Error. 

15  P.  115. 

In  a  declaration  on  a  bond  conditioned  to  prosecute  with  effect  an  action  of  repleyin,  it  if 

a  sufficient  assignment  of  a  breach,  that  "  the  suit  was  not  prosecuted  with  effect." 
A  Tariance  can  only  be  taken  ad7antage  of  at  the  trial. 

The  case  is  stated  in  the  opinion  of  the  court. 

JBbban  and  Goxe^  for  the  plaintiffs. 

Brent,  contra. 

[  •115  ]       •  JVFLean,  J.,  delivered  the  opinion  of  the  court. 

This  case  comes  before  this  court  from  the  circuit  court 
of  the  District  of  Columbia,  on  a  writ  of  error. 

An  action  was  brought  in  the  circuit  court,  by  the  executors  of 
Xicnox  against  the  plaintiffs  in  error,  on  a  bond  given  by  them  in  the 
penalty  of  $3,400,  with  the  condition  "  that  the  said  John  B.  Gor- 
man should  w^ell  and  truly  prosecute  a  certain  writ  of  replevin  with 
effect ; "  and  also, ''  should  return  the  goods  and  chattels  replevied, 
if  the  same  be  adjudged,  and  in  all  things  stand  to  and  abide 
by,  perform,  and  fulfil,  the  judgment  of  the  court  in  the  prem- 
ises." 
[  •  116  ]  •  To  the  declaration,  the  defendants  filed  a  plea  of  per- 
formance, to  which  the  plaintiffs  demurred. 

The  defendants  also  put  in  a  plea  of  set-off,  that  the  testator  was 
indebted  unto  the  said  Gorman,  in  the  sum  of  $1,238.96,  for  so 
much  money,  &c.,  and  for  a  like  sum  for  goods,  wares,  and  merchan- 
dise. To  this  plea,  the  plaintiff  replied  the  general  issue  of  turn- 
assumpsit.  The  statute  of  limitations  was  also  replied  to  this  plea 
of  set-off,  on  which  issue  was  joined.  The  cause  on  these  issues 
was  submitted  to  a  jury,  who  returned  a  verdict  for  the  plaintiffs  for 
the  sum  of  $1,088.25,  as  the  amount  of  damages  on  the  bond. 

After  the  verdict,  the  demurrer  filed  to  the  plea  of  performance 
was  argued  and  sustained;  and  thereupon  a  judgment  was  entered 
for  the  penalty  in  the  bond,  to  be  released  on  the  payment  of  the 
sum  found  by  the  jury. 

On  the  trial,  the  plaintiffs,  by  their  counsel,  offered  in  evidence  to 
the  jury,  the  record  and  minutes  of  proceeding  in  the  case  of  Gor- 
man V.  Lenox's  executors,  and  claimed  the  verdict  of  the  jury  for  the 
amount  of  the  rent  in  arrear  found  by  the  jury  in  that  case.  And 
the  defendants  then  **  offered  to  prove  the  set-off  filed  in  this  cause, 
for  the  purpose  of  showing  that  no  rent  in  arrear  was  actually  due; 
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as  found  by  said  verdict,  firom  Mrs.  Argaelis,  as  charged  in  the  said 
avowry ;  and  that,  therefore,  the  plaintiffs  were  not  damaged  to  thai 
amount.  But  the  court  were  of  opinion  that  such  evidence,  so 
offered  by  the  defendants,  was  inadmissible,  to  which  decision  defend- 
ants excepted." 

And  the  defendants  further  prayed  the  court  to  instruct  the  jury 
that  the  plaintiffi  were  not  entitled  to  recover  for  the  rent  in  arrear 
as  aforesaid  found  by  the  jury,  in  the  record  aforesaid,  above  given 
in  evidence,  which  the  court  refused  to  give. 

This  record  is  most  loosely  and  informally  made  up.  But  little 
attention  seems  to  have  been  paid  to  the  issues  made,  or  to  the  order 
in  which  they  were  tried. 

To  the  plea  of  set-off.  the  plaintii&  below  repUed  the  general  issue 
of  non-assumpsUy  and  also  the  statute  of  limitations,  when  the  more 
regular  mode  of  testing  the  validity  of  the  plea  would  have 
been  by  demurrer.  Indeed,  it  is  a  matter  of  surprise  that  *  [  *  117  ] 
so  obvious  a  course  was  not  taken.  But  this  irregularity 
seems  not  to  be  important,  as  on  the  trial  of  these  issues  the  defend- 
ants offered  evidence  ^nder  the  plea  of  set-ofl^  which  was  overruled  by 
the  court     This,  in  effect,  determined  the  matter  of  the  plea. 

The  demurrer  to  the  plea  of  general  performance,  seems  not  to 
have  been  decided  until  after  the  verdict  was  rendered.  As  this  plea 
was .  clearly  bad,  the  demurrer  was  very  properly  sustained  by  the 
court 

A  demurrer  being  filed,  the  rule  is,  that  the  party  who  has  com- 
mitted the  first  fault  shall  have  judgment  against  him.  And  on  this 
demurrer  a  question  is  raised  as  to  the  sufficiency  of  the  declaration. 
The  breach  assigned  in  the  declaration  is,  that  the  said  Gorman  did 
not  prosecute  the  writ  of  replevin  with  effect,  nor  return  the  goods 
and  chattels  replevied,  nor  pay  to  the  plaintiffs  the  damages  and 
costs  recovered. 

The  breaches  are  not  assigned  with  care,  and  the  judgment  recov- 
ered in  the  replevin  suit  is  inartificially  stated  in  the  declaration. 
But  it  seems  where  the  declaration  is  on  a  bond,  given  to  prosecute 
with  effect  a  writ  of  replevin,  a  breach  assigned  as  in  this  declara- 
tion, "  that  the  suit  was  not  prosecuted  with  effect,"  is  sufficient ; 
11  Serg.  &  Lowber,  236 ;  6  Har.  &  Johns.  139 ;  2  Gill  &  Johns.  441- 
443. 

The  record  of  the  judgment  in  the  replevin  suit,  as  certified  in 
obedience  to  the  writ  of  certiorari^  substanticdly  differs  from  the 
judgment  described  in  the  declaration ;  but  the  record  of  this  judg- 
ment was  only  used  as  evidence  in  the  circuit  court,  and  no  objection 
was  made  to  it     The  variance,  not  having  been  excepted  to  in  that 
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court,  it  cannot  now  be  noticed.  The  objection,  as  stated  in  the 
second  bill  of  exceptions  was,  that  the  amount  of  the  rent  in  airear 
found  by  the  jury  could  not  be  received  in  evidence  in  this  suit 

The  action  being  brought  on  a  penal  bond,  under  the  Maryland 
practice,  it  was  the  province  of  the  jury  to  assess  the  damages  which 
the  plaintiffs  had  a  right  to  recover,  and  the  judgment  in  the  replevin 
suit  was  given  in  evidence,  to  show  the  amount  of  damages  which 
the  plaintiffe  had  sustained.  This  was  undoubtedly  correct,*  and  it  is 
equally  clear  that  the  defendants  had  no  right  to  go  into  any  inquiry 
as  to  the  evidence  on  which  the  verdict  was  rendered. 
[  •  118  ]  The  jury  found  in  the  replevin  suit,  the  amount  *  of  rent 
in  arrear,  on  which  the  distress  was  made,  and  this  was  the 
proper  criterion  of  damages  in  that  case. 

There  was  no  error  in  the  circuit  court,  therefore,  in  overruling  this 
objection. 

It  is  equally  clear  that  the  court  properly  rejected  all  evidence 
under  the  plea  of  set-off.  This  was,  substantially,  an  attempt  to 
prove  that  there  was  no  groimd  for  the  verdict  and  judgment  for 
damages  in  the  replevin  suit  The  offer  was  not  to  show  that  such 
judgment  had  been  satisfied,  but  that  it  ought  never  to  have  been 
given. 

This  evidence  of  set-off  was  also  inadmissible,  on  the  ground  that 
jt  relates  to  different  parties  from  those  in  the  present  suit 

Upon  the  whole,  the  judgment  of  the  circuit  court  is  affirmed,  with 
costs.  20H.427;  8  WaL  661 ;  7  Wal.  82. 


Ex  Parte  Anderson  Crenshaw. 

15  P.  H9. 

A  caase  haying  boon  argaed  at  the  last  term,  a  decree  made,  and  a  mandate  sent,  the  appel- 
lee not  having  appeared  at  the  present  term,  it  appearing  that  the  appellee  was  not  dted 
as  required  bj  the  act  of  congress,  the  decree  was  declared  Yoid  and  the  mandate  reToked. 

The  case  is  stated  in  the  opinion  of  the  court. 

Sergecmtj  for  the  motion. 

Keffy  contra. 

'  •  123  ]      •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  was  brought  here  by  an  appeal  from  the  decree 
of  the  circuit  court  for  the  southern  district  of  Alabama.  It  was 
argued  at  the  last  term,  on  the  part  of  the  appellants,  and  the  decree 
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of  the  circuit  court  reversed*   The  argument  and  decision  are  reported 
in  14  Pet  166. 

Anderson  Crenshaw,  against  whom  the  judgment  of  this  court 
was  given,  never  appeared  to  the  appeal ;  but  the  argument  was 
heard  in  behalf  of  the  appellants,  and  the  decree  of  the  circuit  court 
reversed,  under  the  belief  that  a  citation  had  been  regularly  issued, 
and  served  upon  him.  It  now  appears  that  an  accidental  circum* 
stance  led  the  court  into  error  in  this  respect,  and  that  Crenshaw  was 
not  cited  to  appear  in  the  manner  required  by  the  act  of  congress. 

A  motion  has  been  made,  at  the  present  term,  on  behalf  of  Cren* 
shaw,  to  set  aside  and  annul  the  judgment  and  decree  of  this  court, 
and  also  to  dismiss  the  appeal. 

As  there  is  no  case  now  pending  here,  between  these  parties,  there 
is  nothing  upon  which  an  order  to  dismiss  would  operate.  But  upon 
the  facts  above  stated,  it  is  very  clear  that  the  case  was  not  legally 
before  us  at  the  last  twm  ;  and  the  decree  then  pronounced 
*  must,  therefore,  be  declared  null  and  void,  and  the  mandate  [  *  124  ] 
directed  to  the  circuit  court  must  be  revoked.  An  order 
will  accordingly  be  issued  from  this  court 

On  consideration  of  the  nK>tion  made  by  Mr.  Sergeant,  on  a  prior 
day  of  the  present  term  of  this  court,  to  wit :  on  Monday,  the  11th 
ultimo,  and  of  the  arguments  of  counsel  thereupon  had,  as  well 
against  as  in  support  of  said  motion:  It  is  now  here  ordered, 
adjudged,  and  decreed,  that  the  judgment  and  decree  of  this  court, 
rendered  in  the  above  entitled  cause,  on  Wednesday,  the  26th  day  of 
February,  a.  d.  1840,  be  and  the  same  is  hereby  declared  utterly  null 
and  void ;  and  that  the  mandate  of  this  court  directed  to  the  judges 
of  the  said  circuit  court,  in  this  cause  be  and  the  same  is  hereby 
revoked.  And  it  is  also  now  here  further  ordered  that  the  clerk  of 
this  court  do  forthwith  send  to  the  judges  of  the  circuit  court  of  the 
United  States  for  the  southern  district  of  Alabama,  a  copy  of  this 
order  of  the  court,  under  the  seal  of  this  court,  together  with  a  copy 
of  the  opinion  of  this  court,  pronounced  this  day. 
6H.  288;  6  a  81;  18  H.  68a 


Arohibald  IL  Smith,  Plaintiff  in  Error,  i;.  Alfbbo  Clapp,  Defend^ 

ant  in  Error. 

15  P.  1S5. 

In  AUbama,  if  an  action  be  brought  on  a  joint  promissory  note  against  two  makers,  and  ona 
»  not  found,  the  plaintiff  may  discontinue  against  the  latter  and  proceed  against  the  one 
serred ;  if  he  does  so,  an  arerment  in  the  writ  only,  of  the  citizenship  of  the  one  not  pro- 
ceeded against,  is  sufficient. 
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An  assignment  of  a  note  payable  to  bearer,  by  deliverj  only,  inthont  indorsement,  is  not 
within  the  11th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  78,)  and  it  is  not  neces- 
sary to  arer  the  citizenship  of  the  assignor. 

The  case  is  stated  in  the  opinion  of  the  court 

Ket/i  for  the  plaintifil 

Testf  contra. 

[  *  127  ]       •  M'KiNLEY,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  to  the  circuit  court  for  the  southern 
district  of  Alabama.  The  defendant  in  error,  who  was  plaintiff  in 
the  court  below,  sued  out  a  capias  ad  respondendum  against  the  plain- 
tiff in  error,  and  one  Neill  Munn,  directed  to  the  marshal  of  the  dis- 
trict ;  who  returned  that  he  had  executed  it  upon  Smith,  and  that 
Munn  was  not  found.  Whereupon  the  plaintiff  discontinued  the  suit 
against  Munn,  and  filed  his  declaration,  and  proceeded  to  judgment 
against  Smith.  When  the  cause  was  called  for  trial,  Smith  with- 
drew his  plea  previously  filed,  and  suffered  judgment  to  pass  against 
him  by  nil  dicit. 

To  reverse  this  judgment,  the  plaintiff  in  error  relies  upon  the  fol- 
lowing grounds:  1.  There  is  no  averment  in  the  declaration  that 
Munn  was  a  citizen  of  Alabama.  2.  It  is  not  shown  that  John 
Barge,  to  whom  the  note  was  payable,  was  competent,  under  the 
11th  section  of  the  Judiciary  Act  of  1789,  to  maintain  a  suit  in  his 
own  name.  3.  The  judgment  is  for  more  than  the  amount  of  the 
note  and  interest 

The  first  objection  proceeds  on  the  ground  that  the  note  and  ac- 
tion being  joint,  the  court  could  not  entertain  jurisdiction  of  one 
defendant,  unless  it  were  shown  that  the  other  was  also  a  citizen  of 
Alabama.  By  a  statute  of  Alabama,  it  is  enacted  that  every  joint 
promissory  note  shall  be  deemed  and  construed  to  have  the  same 
effect  in  law,  as  a  joint  and  several  promissory  note.  And  whenever 
a  writ  shall  issue  against  any  two  or  more  joint,  or  joint  and  several 
drawers  of  a  promissory  note,  it  shall  be  lawful  at  any  time  after  the 
return  of  the  writ,  to  discontinue  such  action  against  any  one  or 
more  of  the  defendants  on  whom  the  writ  shall  not  have  been  exe- 
cuted, and  to  proceed  to  judgment  against  the  others.  Aikin's 
Digest,  267,  268. 

This  statute  converts  a  joint  into  a  several  promissory  note,  and 
enables  the  bolder  to  maintain  an  action  against  any  one  or  more 
of  tl^  makers.  No  doubt  can  be  entertained,  therefore,  of  the 
right  of  the  plaintiff  to  have  maintained  the  suit  against   Smith 
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*  alone.  And  the  joint  action  having  been  severed  according  [  *  128  ] 
to  the  statute,  by  the  return  of  the  marshal,  there  can  be  as 
Utile  doubt  of  his  right  to  proceed  against  Smith,  as  though  Munn 
had  not  been  named  in  the  writ.  In  the  writ,  it  was  stated  that  both 
Smith  and  Munn  were  citizens  of  Alabama,  and  had  the  writ  been 
served  on  both,  the  plaintiff  might  have  declared  against  both  with- 
out averring  their  citizenship ;  and  unless  the  defendants  had  pleaded 
the  variance  between  the  writ  and  declaration  in  abatement,  he  could 
not  afterwards  take  advantage  of  it  in  arrest  of  judgment,  nor  assign 
It  for  error.  The  defendant.  Smith,  having  appeared  and  pleaded  to 
the  action,  and  at  the  trial  having  withdrawn  his  plea,  this  court  can 
take  no  notice  of  any  matter  of  abatement  in  the  writ  or  declaration. 
Andy  therefore,  if  it  had  been  necessary  to  aver  the  citizenship  of 
Munn,  who  could  no  longer  be  considered  a  party  to  the  suit,  the 
fact  of  his  being  a  citizen  of  the  State  of  Alabama  appearing  in  the 
vtnrit,  is  sufficient  for  all  purposes  of  jurisdiction  in  this  court.  Brad- 
street  V.  Thomas,  12  Pet.  69. 

The  only  question  arising  under  the  second  ground  of  objection  is, 
whether  the  assignment  of  the  note  was  by  indorsement  or  by  delivery, 
and  this  depends  entirely  upon  the  statute  law  of  Alabama.  By  the 
act  of  1812,  all  bonds,  obligations,  bills,  single  and  promissory  notes, 
may  be  assigned  by  indorsement,  and  the  assignee  may  maintain  a 
suit  thereon  in  his  own  name.  Aikin's  Digest,  328,  §  6.  This  section 
contains  other  provisions,  which  are  not  material  to  this  case.  By  the 
act  of  1833,  all  the  provisions  of  the  above-recited  section  are  ex- 
tended to  promissory  notes  made  payable  to  a  certain  person,  or 
bearer,  to  a  fictitious  person  or  bearer,  or  to  a  bearer  only ;  but  it  is 
provided,  that  nothing  therein  contained  shall  prevent  the  assignment 
of  such  note  by  delivery  merely,  so  as  to  authorize  the  assignee  to 
sue  in  his  own  name.     Aikin's  Digest,  330,  §  18. 

The  averment  in  the  declaration  is,  that  the  said  John  Barge,  to 
whom,  or  to  the  bearer  of  said  promissory  note,  payment  of  the  said 
sum  of  money  therein  specified  was  to  be  made  after  the  making  of 
tiie  said  promissory  note,  and  before  the  payment  of  the  said  simi  of 
money  therein  specified,  to  wit,  on  the  1st  day  of  December,  1836,  at 
the  southern  district  of  Alabama  aforesaid,  duly  assigned 
over  and  delivered  the  said  promissory  *  note  to  the  said  [  *  129  ] 
plaintiff,  who  then  and  there  became  bearer,  and  was  and 
still  is  the  bearer  thereof,  and  entitied  to  demand  and  receive  said 
sum  of  money,  &c.  It  is  obvious  that  this  assignment  was  by  de- 
livery merely,  and  not  by  indorsement,  which  must  be  in  writing. 
The  intention  of  the  averment  is  to  show  that  the  plaintiff  was 
7atbin  the  proviso  of  the  act,  and  had  a  right  to  sue  in  his  own  name 
VOL.  XIV.  5  rr^^^T^ 
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It  is  clear  that  he  sues  in  the  character  of  bearer  of  the  note,  and 
consequently  he  is  not  an  assignee  within  the  meaning  of  the  11th 
section  of  the  Judiciary  Act  of  1789.  Bank  of  the  Commonwealth 
of  Kentucky  v.  Wister,  2  Pet.  318. 

If  any  mistake  occurred  in  the  court  below  in  calculating  the  jinter- 
est  due  on  the  note,  that  is  a  proper  subject  of  correction  in  that 
court.  By  a  statute  of  Alabama,  the  court  of  original  jurisdiction 
may  correct  any  clerical  error  or  misprision  in  the  calculation  of  inters 
est,  or  other  mistake  of  the  clerk,  at  any  time  within  three  years  from 
the  rendition  of  the  judgment  Aikin's  Digest,  266.  The  note  in 
this  case  is  no  part  of  the  record ;  this  court  cannot  judicially  know, 
therefore,  when  the  interest  commenced  running ;  the  third  ground 
relied  on  by  the  plaintiff  here,  ought,  therefore,  to  have  been  brought 
before  the  court  below,  and  may  yet  be  brought  before  it ;  and  if  it 
shall  there  appear  that  any  mistake  has  been  made,  it  can  be  cor- 
rected. 

The  judgment  of  the  circut  court  is  affirmed,  with  costs. 

21 H.  676. 


The  Unitbd  States,  Appellants,  v*  John   Rodman,  Assignee  of 

Robert  IVTHardy,  Appellee. 

16  P.  ido. 

An  official  certificate  of  the  secretary  of  the  Spanish  goiremment  of  East  Florida,  is  evidence 
of  the  title  papers,  the  originals  of  which  were  kept  in  the  pablic  archives. 

Though  a  grant  declares  that  it  was  made  in  conformity  with  a  royal  order,  yet  if  it  also 
shows  that  it  had  other  considerations,  and  in  fact  was  not  founded  on  that  order,  the 
grant  is  not  invalid  because  the  quantity  of  land  granted  is  greater  than  that  royal  order 
permitted. 

A  recital  in  a  Spanish  grant,  of  one  of  its  considerations,  will  not  be  deemed  a  condition, 
if  it  is  not  declared  to  be  so,  and  if  the  grant  is  in  terms  absolute. 

Appeal  from  the  superior  court  of  East  Florida.  The  case  is 
stated  in  the  opinion  of  the  court 

Gilpin^  (attorney-general,)  for  the  United  States. 

Doumingy  contra. 

[  •  136  ]       •  Wayne,  J.,  delivered  the  opinion  of  the  court. 

The  decree  of  the  court  below  confirms  the  title  of  the  ap- 
pellees to  a  square  of  five  miles  of  land,  situated  in  the  place  known 
under  the  denomination  of  ApprecUe  Spring,  opposite  the  old  Ptore 
of  the  house  of  Messrs.  Panton  and  Le^e,  called  Hamlet. 

The  claim  is  founded  upon  a  concession  to  Robert  IVTHardy,  dated 
the  8th  November,  1814.  The  memorial  for  the  grant,  and  the  grant, 
are  as  follows :  — 
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His  Excellency  the  Governor  :  — 

Don  Roberto  M?  Hardy,  an  inhabitant  of  this  province,  with  due 
respect  represents  to  your  excellency,  that  since  the  month  of 
•July,  1803,  when  he  came  to  it  and  was  admitted  under  the  [  *  136  ] 
protection  of  his  Catholic  majesty,  (whom  may  God  pre- 
serve,) he  flatters  himself  vnth  having  the  honor  of  having  been 
selected  and  preferred  to  others  of  his  class  for  holding  commissions 
of  the  government,  the  truth  of  which  is  weU  known  to  your  excel- 
lency;  and  moreover,  for  the  same  reason  of  his  fidelity  in  the  year 
1812,  when  said  province  was  invaded  by  some  rebellious  inhabitants 
thereof,  your  petitioner  was  arrested  by  them  and  detained  prisoner 
for  the  space  of  twenty-nine  days,  in  consequence  of  which  violence, 
he  suffered  the  loss  of  all  his  crop,  and  other  damages  and  losses  to 
a  grefit  amount,  which  he  does  not  mention,  as  they  are  well  known 
to  your  excellency.  In  consideration  of  which,  and  your  petitioner 
wishing  to  repair  in  some  measure  his  said  losses,  he  intends  to  in- 
vest his  means  in  the  erection  of  a  water  saw-mill,  in  consideration 
of  the  great  scarcity  of  lumber  in  this  province,  both  in  regard  to  the 
home  consumption  and  to  the  purposes  of  commerce ;  and  as  it  is 
necessary  for  that  purpose  to  obtain  a  suitable  position,  as  is  the 
place  known  under  the  denomination  of  Apprecile  Spring,  opposite 
the  old  store  of  the  house  of  Messrs.  Panton  and  Leslie,  called  Ham- 
let ;  therefore  your  petitioner  supplicates  your  excellency  be  pleased, 
in  consideration  of  the  merits  he  has  obtained,  and  of  other  circum- 
stances in  his  favor,  to  grant  him,  in  absolute  property,  a  square  of 
five  miles  in  the  location  designated,  and  which  is  vacant;  which 
favor  he  hopes  to  receive  frbm  the  justice  of  your  excellency. 

St  Augustine,  of  Florida,  on  the  eighth  day  of  November,  one 
thousand  eight  hundred  and  fourteen.  Robert  IVTHarby. 

DEGREE. 

St  Augustine,  of  Florida,  eighth  of  November,  one  thousand 
eight  hundred  and  fourteen. 

Whereas,  the  merits,  services,  and  other  circumstances  which  the 
interested  party  exposes  in  this  representation  are  well  known  to  mb, 
in  consideration  of  the  advantages  which  will  result  in  favor  of  the 
home  and  foreign  trade  of  this  province,  and  also  in  con- 
formity to  the  provisions  of  the  royal  order,  of  the  *  twenty-  [  *137  ] 
ninth  of  October,  one  thousand  seven  hundred  and  ninety, 
communicated  to  this  government  by  the  captain-general  of  the 
Island  of  Cuba,  and  of  the  two  Floridas,  in  relation  to  the  distribu- 
tion of  lands  to  the  new  inhabitants,  I  have  come  to  the  determina- 
tion of  granting  to  the  petitioner,  in  absolute  property,  the  square  of 
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five  miles  of  land  in  the  designated  place,  without  prejudice  to  a  bet- 
ter owner,  and  for  the  attainment  of  which,  let  the  secretary's  office 
issue  to  him  a  certified  copy  of  this  expedient  and  decree,  which  in 
all  events  will  serve  to  him  as  a  title  in  form.  Kindelan. 

It  is  contended,  on  the  part  of  the  United  States,  that  the  decree 
should  be  reversed  upon  three  grounds  :  — 

1.  That  the  evidence  in  the  case  is  insufficient  to  prove  that  the 
alleged  grant  or  concession  was  ever  made. 

The  evidence  is  a  certificate  from  Aguilar,  secretary  of  the  govern- 
ment of  East  Florida,  the  same  as  that  to  be  found  in  United  States 
V.  Wiggins,  14  Pet  345,  which  the  court  held  to  be  sufficient  proof 
of  the  grant. 

The  second  objection  is,  that  if  it  proved  or  admitted  that  the 
grant  was  made,  still,  it  is  void ;  because  it  is  not  in  conformity  to 
the  royal  order  of  the  29th  October,  1790,  by  virtue  of  which  it  de- 
clared the  concession  was  made.  That  royal  order  will  be  found  in 
2  White's  New  Rec.  366.  It  is  contended  that,  under  the  order, 
grants  can  only  be  made  to  foreigners,  and  that  the  number  of  acres 
granted  must  be  in  proportion  to  workers.  The  argument  is,  pro- 
fessing to  be  made  under  the  royal  order,  if  the  grant  is  not  in 
accordance  with  it,  it  is  void ;  and  the  United  States  v.  Clarke,  8 
Pet.  448,  is  cited  to  sustain  the  objection.  The  authority  has  been 
mistaken.  The  court  do  say  in  that  case,  "  if  the  validity  of  the 
grant  depends  upon  its  being  in  conformity  with  the  royal  order  of 
1790,  it  caimot  be  supported."  But  it  immediately  proceeds  to 
show,  though  the  royal  order  is  recited  in  the  grant,  that  it  was  in 
fact  founded  upon  a  meritorious  consideration  of  the  petitioner  hav- 
ing constructed  a  machine  of  great  value,  for  sawing  lumber.  The 
court  say  :  "  We  cannot  think  that  the  recital  of  a  fact,  entirely  imma- 
terial, on  which  fact  the  grant  does  not  profess  to  be  founded, 
[  *  138  ]  can  release  an  instrument  making  other  *  considerations 
on  which  it  does  profess  to  be  founded,  if  the  matter,  as 
recited,  be  sufficient  to  authorize  it.  Without  attempting  to  assign 
motives  for  the  recital  of  that  order,  we  are  of  opinion  that,  in  this 
case,  the  recital  is  quite  immaterial,  and  does  not  affect  the  instru- 
.ment  The  real  question  is,  whether  Governor  Coppinger  had 
power  to  make  it ; "  and  so  it  must  be  said  that  the  recital  of  the 
royal  order  in  this  case  is  quite  immaterial.  The  petitioner  for  the 
grant,  asks  for  it,  reciting  services  and  fidelity  to  the  government  in 
time  of  a  rebellion ;  his  imprisonment,  and  loss  of  property  to  a  great 
amount,  in  consequence  of  it ;  "  all  of  which,"  he  says,  "  are  well 
known  to  ynur  excellency."     In  consideration  of  which,  he  further 
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vtatesy  that,  to  repair  his  losses,  he  intends  to  invest  his  means  in  the 
erection  of  a  water  saw-mill ;  and  then  asks  his  excellency,  in  con- 
sideration of  his  merits,  and  other  circumstances  in  his  favor,  to 
grant  him,  in  absolute  property,  a  square  of  five  miles,  in  the  place 
designated  in  his  petition. 

The  governor's  decree,  upon  that  petition,  first  recites  the  merits 
and  services  of  the  petitioner,  which  he  says  are  well  known  to  him ; 
and  then  says,  in  conformity  with  the  royal  order  of  October,  1790, 
he  grants  him,  in  absolute  property,  the  square  of  five  miles.  Now,  if 
it  be  the  fact  that  the  governor  had  the  power  to  make  a  larger  grant 
than  the  quantity  recited  in  the  royal  order,  which  was  applicable 
to  a  particular  class  of  persons,  foreigners ;  it  will  not  be  contended, 
because  he  says,  "  in  conformity  to  the  royal  order,"  that  these  words 
shall  control  a  larger  grant,  made  to  one  who  was  not  a  foreigner, 
but  a  subject  of  his  Catholic  majesty  ;  particularly  when  it  is  stated, 
the  considerations  of  the  grant  are  the  merits  and  losses  of  the  gran- 
tee. That  the  governor  had  the  power  to  make  the  larger  grant, 
cannot  be  denied.  It  is  to  be  found  in  the  laws  of  the  Indies,  in  the 
various  regulations  under  which  they  granted  lands  in  Florida,  for 
more  than  40  years,  sanctioned  by  the  king  of  Spain,  and  the  author- 
ities representing  him  in  Cuba,  the  Floridas,  and  Louisiana.  The 
power  of  the  governor,  in  this  respect,  has  been  frequentiy  affirmed, 
by  the  decisions  of  this  court,  in  cases  growing  out  of  claims  to  land 
under  the  8th  article  of  the  treaty  with  Spain. 

The  third  objection  against  affirming  the  decree  is  that 
the  *  grant  was  made   upon   condition  that  the   grantee  [  *  139  ] 
should  build  a  water  saw-mill  on  the  land  granted,  which 
condition  has  never  been  complied  with ;  and  that  it  was  incumbent 
on  the  claimants  to  assign  reasons  why  this  condition  was  not  per- 
formed. 

A  careful  perusal  of  the  memorial  will  show  it  certainly  was  not 
the  intention  of  the  memorialist  to  make  the  building  a  mill  the  in- 
ducement to  the  grant,  but  his  merits,  services,  imprisonment,  and 
loss  of  property.  When,  too,  the  governor,  in  the  grant,  precedes  his 
declaration  of  the  advantages  which  will  result  in  favor  of  the  home 
and  foreign  trade,  by  an  acknowledgment  of  the  petitioner's  merits 
and  services,  it  certainly  cannot  be  inferred  from  the  first,  that  it  was 
the  sole  consideration  which  induced  the  governor  to  make  it.  If  it 
be  not  so,  then  it  cannot  be  said  that  the  grant  would  only  be  perfect 
upon  the  performance  of  a  condition  precedent,  because  another  con- 
sideration or  inducement  for  making  it  is  given,  requiring  nothing  to 
be  done  by  the  petitioner.  Indeed,  from  these  expressions  of  the  gov- 
ernor in  the  grant,  no  condition  could  be  inferred.     They  are  a  mere 
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recital ;  and  if  a  condition  could  be  implied,  it  would  be  so  inconsisteDt 
with  an  absolute  grant  in  terms,  that  it  could  not  for  a  moment  have 
any  weight  against  it  But  the  objection  is  not  new  in  this  court. 
The  point  has  been  directly  decided  in  The  United  States  v.  Segui, 
10  Pet.  306.  The  claim  in  that  case  was  founded  upon  a  grant  of 
16,000  acres,  in  consideration  of  services  to  the  Spanish  government, 
and  for  erecting  machinery  for  sawing  timber.  The  court  say :  "  It 
has  been  suggested  by  the  attorney-general,  that  though  there  was 
no  express  condition  in  the  grant,'one  was  implied  firom  the  consider- 
ation in  part  being  the  erection  of  a  saw-milL  But  we  cannot  attach 
any  condition  to  a  grant  of  absolute  property,  in  the  whole  quantity. 
It  was  exclusively  for  the  governor  to  judge  of  the  conditions  to  be 
imposed  on  his  grant.  He  appears  to  have  considered  the  services 
of  the  appellee  a  sufficient  consideration,  and  made  the  grant  ab- 
solute." 

The  decree  of  the  court  below  is  affirmed.  But  as  the  court  re- 
jected the  survey  given  in  evidence  in  this  case,  as  it  should  have 
done,  this  court  will  direct  a  survey  to  be  made  at  the  place  desig- 
nated in  the  decree,  for  the  number  of  acres  decreed,  without  pre- 
judice to  the  rights  of  third  parties. 

15  F.  226. 


The  United  States,  Plaintiilfs  in  Error,  v.  Samuel  W.  Dickson 
and  others.  Defendants  in  Error. 

15  F.  141. 

Under  the  act  of  April  20,  1818,  (3  Stats,  at  Large,  466,)  a  receiver  of  public  moneys  is  en 
titled  to  calculate  his  commission  on  public  moneys  received  by  him  during  the  year 
commencing  with  the  date  of  his  commission,  and  not  during  the  calendar,  or  fiscal  year; 
and  he  may  retain,  not  exceeding  $2,500,  for  the  fraction  of  a  year,  when  he  goes  out  of 
office. 

The  .judicial  department  must  determine  the  construction  of  all  laws  involved  in  cases  be- 
fore them,  according  to  their  own  views ;  and  though  a  construction  by  the  treasury  depart- 
ment, of  an  act  of  congress  affecting  its  business,  is  treated  with  respect,  yet  it  is  neoes- 
sarily  ex  parte,  and  cannot  conclude  the  judgment  of  a  court  of  justice. 

A  proviso,  in  a  statute,  is  strictly  construed,  and  takes  no  case  out  of  the  enacting  clame- 
which  is  not  fairly  within  the  terms  of  such  proviso. 

The  case  is  stated  in  the  opinion  of  the  court 

Gilpin,  (attorney-general.)  and  Birchard,  for  the  United  States. 

No  counsel  corUrd, 

[  •  168  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  case  of  a  writ  of  error  to  the  circuit  court,  fof 
the  southern  district  of  Mississippi. 

Digitized  by  CjOOQIC 


JANUARY    TERM,    1841. 


United  States  v.  Dickson.    15  F. 


The  defendant  in  error,  Samuel  W.  Dickson,  was  duly  appointed 
a  receiver  of  public  moneys,  for  the  Choctaw  district,  in  Mississippi, 
and  entered  upon  the  duties  of  his  oflSce  on  the  22d  of  November, 
1833.  He  continued  to  hold  the  office  until  the  26th  of  July,  1836, 
when  he  resigned  it  In  May,  1839,  a  suit  was  instituted  upon 
his  official  bond,  against  him  and  his  sureties,  to  recover  certain 
sums  of  public  moneys  received  by  him,  and  not  paid  over.  At 
the  trial  of  «the  cause,  Dickson  insisted  upon  certain  credits  to  be 
allowed  to  him,  and  proved  the  receipt  by  Mm,  while  receiver,  into 
bis  office,  as  receiver  of  public  money,  amounting  to  more  than 
$250,000,  in  each  year,  during  the  two  years  of  his  continuance  in 
office ;  and  also  of  more  than  $260,000  for  the  fraction  of  a  year, 
commencing  on  the  22d  of  November,  1835,  and  ending  on 
the  26th  of  July,  1836,  when  he  resigned  *  his  office ;  and  [  *  159  ] 
he  also  proved  the  depositing  of  sufficient  amounts  in 
Natchez,  to  entitle  him  to  credit  for  the  disputed  items  of  his  account. 
Upon  this  evidence,  the  court  below  charged  the  jury  that  Dickson 
was  entitled  to  credit  for  $3,000,  as  compensation,  including  his 
salary  of  $500  for  the  year  commencing  on  the  22d  of  November, 
1833,  and  ending  on  the  22d  of  November,  1834 ;  and  to  the  like 
compensation  for  the  year  commencing  on  the  22d  of  November, 
1834 ;  and  ending  on  the  22d  of  November,  1835 ;  and  that  for  the 
fraction  of  a  year  between  the  22d  of  November,  1835^  and  the  26th 
of  July,  1836,  he  was  entitled  to  $2,500  for  commissions.  To  this 
opinion  and  charge  of  the  court,  a  bill  of  exceptions  was  taken  by 
the  United  States,  and  a  verdict  having  been  found  accordingly  by 
the  jury,  and  judgment  rendered  thereon,  the  present  writ  of  error 
has  been  brought  to  revise  that  judgment 

Upon  the  argument  in  this  court,  two  points  have  been  made  on 
behfiif  of  the  United  States:  1.  That  the  charge  of  the  court  below 
was  erroneous,  in  allowing  the  receiver  to  calculate  his  yearly  com- 
mission on  the  amount  of  public  moneys  received  by  him  during  a 
year,  commencing  from  the  date  of  his  appointment,  instead  of  cal- 
culating it  by  the  fiscal  year,  which  commences  with  the  calendar 
year,  or  on  the  first  day  of  January  of  every  year.  2.  That  the  charge 
of  the  court  below  was  erroneous,  in  allowing  the  receiver  to  charge 
the  whole  yearly  maximum  of  commissions  for  the  fractional  portion 
of  the  year  in  which  he  resigned. 

•JTie  validity  of  these  objections  to  the  charge  of  the  circuit  court 
must  essentially  depend  upon  the  true  interpretation  of  the  act  of 
the  20th  of  April,  1818,  c.  118.  Originally,  the  receivers  of  public 
moneys  in  the  land-offices  were  paid  a  commission  of  one  per  cent, 
on  the  moneys  received  by  them,  as  a  compensation  for  clerk  hire, 
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receivingj  and  keeping,  and  transmitting  the  public  moneys  to  the 
treasury  of  the  United  States.  This  was  originally  provided  by  the 
act  of  the  10th  of  May,  1800,  c.  65,  §  6.1  By  the  act  of  the  26th  of 
March,  1804,  c.  35,  §  14,^  the  compensation  was  increased  by  an 
addition  of  one-half  per  cent  to  the  former  commission,  and  also 
of  an  annual  salary  of  ^500,  with  the  exception  of  the  land- 
[  •  160  ]  •  office  of  Marietta,  where  the  annual  salary  was  $200,  only. 
Then  came  the  act  of  the  20th  of  April,  1818,  c.  118,  which 
provided,  "  that  instead  of  the  compensation  now  allowed  by  law 
to  the  receivers  of  the  public  moneys,  for  the  lands  of  the  United 
States,  they  shall  receive  an  annual  salary  of  $500  each,  and  a  com* 
mission  of  one  per  cent,  on  the  moneys  received,  as  a  compensation 
for  clerk  hire,  receiving,  safe  keeping,  and  transmitting  such  moneys 
to  the  treasury  of  the  United  States:  provided  always,  that  the 
whole  amount  which  any  receiver  of  public  moneys  shall  receive, 
under  the  provisions  of  this  act,  shall  not  exceed  for  any  one  year 
the  sum  of  $3,000." 

The  main  controversy  in  the  present  case  turns  upon  the  meaning 
of  the  phrase,  "  any  one  year,"  in  the  foregoing  section.  Does  it 
mean  "  any  one  year,"  calculated  from  the  date  of  the  commission 
of  the  receiver  ?  or  does  it  mean  "  any  one  year  "  commencing  with 
the  calendar  year,  that  is,  with  the  1st  of  January  of  each  year ; 
which  is  commonly  called,  in  matters  connected  with  the  treasury 
department,  the  £scal  year  ? 

The  ^gument  addressed  to  us  on  behalf  of  the  government,  is, 
that  it  means  the  latter.  It  is  said  that  all  accounting  officers  (with 
some  unimportant  exceptions)  are  required  by  law,  and  the  regula- 
tions of  the  treasury  department,  to  render  quarterly  accounts  of  the 
moneys  received  by  them,  and  of  the  disbursements  made  by  them, 
at  the  end  of  each  quarter  of  the  calendar  year ;  (see  act  of  10th  of 
May,  1800,  c.  55 ;)  and  that  all  the  accounts  kept  at  the  treasury 
department  are  governed  by  this  mode  of  proceeding ;  and  that  if 
any  other  mode  of  keeping  the  accounts  were  adopted,  it  would  in- 
troduce endless  embarrassment  and  confusion  into  the  department, 
and  take  away  the  only  adequate  means  of  ascertaining  from  time 
to  time  the  exact  financial  state  thereof,  as  to  debts,  and  credits,  and 
disbursements,  which  is  so  essential  to  the  public  security  and 
regular  operations  of  the  government  And  hence,  in  order  to 
give  full  effect  to  this  system,  it  is  contended  that  it  is  necessary, 
in  all  laws  of  this  character,  to  construe  the  year  to  mean  the  fiscal 
year. 


•  2  Stats,  at  Large,  75.  >  lb.  283. 

Digitized  byCjOOQlC 


JANUARY  TERM,  1841.  57 

United  States  v.  Dickron.    16  P. 

Admitting  the  argument  in  itB  foU  force,  (and  we  are  not  dis 
posed  to  controvert  the  propriety  of  the  present  mode  of  keeping  the 
public  accounts,  as  being  founded  as  well  in  law  as  in  pub- 
lic *  convenience,)  still,  it  does  not  appear  to  us  to  justify  [  *  161  ] 
the  conclusion  attempted  to  be  drawn  from  it.  In  short, 
we  do  not  perceive  what  connection  the  mode  of  keeping  the  accounts 
in  the  treasury  department  has  with  the  compensation  allowed  by 
law  to  any  public  officer.  That  compensation  is  to  be  ascertained 
from  the  terms  of  the  law  allowing  it ;  and  whenever  the  amount  is 
once  ascertained,  according  to  those  terms,  it  is  to  be  allowed  and 
credited  to  the  officer,  whatever  may  be  the  form  in  which  the  pub- 
lic accounts  are  kept,  or  the  particular  times  at  which  they  are  re- 
quired to  be  rendered  and  settled.  Nor  are  we  able  to  understand 
why  the  accounts  of  any  public  officer  may  not  be  made  up  regularly 
at  the  end  of  every  fiscal  quarter,  allowing  such  compensation  as  he 
has  then  earned  and  is  entitled  to  by  law,  where  his  precedent  term 
of  service  has  been  less  than  a  full  quarter,  in  consequence  of  an 
intermediate  appointment  to  office.  The  allowance  for  the  fraction 
of  a  quarter  may  just  as  readily  be  made  at  the  commencement  of 
his  term  of  service,  by  reason  of  such  an  intermediate  appointment, 
as  it  may  be  where  his  office  terminates  in  the  midst  of  a  quarter  ;  in 
which  case,  (as  is  admitted,)  from  necessity,  the  fraction  is  brought 
into  his  closing  official  account 

It  has  been  also  argued,  that  the  uniform  construction  given  to  the 
act  of  1818,  ever  since  its  passage,  by  the  treasury  department,  has 
been  that  the  act  has  reference  to  the  fiscal  year.  The  construction 
so  given  by  the  treasury  department  to  any  law  affecting  its  arrange- 
ments and  concerns,  is  certainly  entitled  to  great  respect  Still,  how- 
ever, if  it  is  not  in  conformity  to  the  true  intendment  and  provisions 
of  the  law,  it  cannot  be  permitted  to  conclude  the  judgment  of  a 
court  of  justice.  The  construction  given  to  the  laws  by  any  depart- 
ment of  iiie  executive  government,  is  necessarily  ex  parte,  without 
the  benefit  of  an  opposing  argument,  in  a  suit  where  the  very  matter 
is  in  controversy;  and  when  the  construction  is  once  given,  there  is 
no  opportunity  to  question  or  revise  it  by  those  who  are  most  in- 
t^ested  in  it  as  officers,  deriving  their  salary  and  emoluments  there- 
from, for  they  cannot  bring  the  case  to  the  test  of  a  judicial  decision. 
It  is  only  when  they  are  sued  by  the  government  for  some  supposed 
default  or  balance,  that  they  can  assert  their  rights.  Their  acquies- 
cence, therefore,  is  almost  from  a  moral  necessity,  when 
•  there  is  no  choice  but  obedience,  as  a  matter  of  policy  or  [  *  162  ] 
duty.  But,  it  is  not  to  be  forgotten  that  ours  is  a  govern- 
ment of  laws  and  not  of  men ;  and  that  the  judicial  department  has 
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imposed  upon  it,  by  the  constitution,  the  solemn  duty  to  interpret 
the  laws,  in  the  last  resort ;  and  however  disagreeable  that  duty 
may  be,  in  cases  where  its  own  judgment  shall  differ  from  that 
of  other  high  functionaries,  it  is  not  at  liberty  to  surrender,  or  to 
waive  it 

The  present  question,  then,  must  be  decided  upon  the  same  prin- 
ciples by  which  we  ascertain  the  interpretation  of  all  other  laws ;  by 
the  intention  of  the  legislature  as  it  is  to  be  deduced  from  the  lan« 
guage  and  ihe  apparent  object  of  the  enactment 

The  object  of  the  act  of  1818,  manifestly  is  to  provide  a  suitable 
compensation  for  the  receivers  and  registers  of  public  moneys  for  the 
public  lands.  The  compensation  is  for  services  to  be  rendered  by 
them,  officially,  during  their  continuance  in  office;  and  up  to  a  cer- 
tain point,  at  least,  it  is  in  exact  proportion  to  the  extent  and  duration 
of  those  services,  and  the  responsibility  incurred  thereby.  The  com- 
pensation is  measured  by  years.  It  is  to  be  by  an  annual  salary,  and 
by  a  commission  not  exceeding  an  annual  amount  The  words  are, 
that  "  they  shall  receive  an  annual  salary  of  ^500  each."  The  natural 
interpretation  of  these  words,  certainly  is,  that  the  salary  is  to  com- 
mence at  the  time  when  the  service  is  to  commence ;  and  that  they 
are  to  be  contemporaneous  with  each  other.  We  believe  this  to  be 
the  uniform  interpretation  of  all  laws  of  this  sort ;  and  that  when  any 
person  takes  office  in  an  intermediate  time  between  one  quarter  and 
another,  the  practice  is  to  pay  him  a  proportion  of  the  quarter's  salary, 
accordingly ;  and  if  he  leaves  office  before  the  end  of  his  official  year, 
to  pay  him  for  the  like  proportion  of  the  last  quarter.  Indeed,  it  was 
admitted  at  the  argument,  that  this  is  the  rule  adopted  at  the  treas- 
ury department  itself,  in  relation  to  the  salaries  of  officers,  namely, 
that  it  is  begun  and  ended  with  the  official  year ;  and  not  with  the 
fiscal  year.  Nor  was  it  suggested  that,  in  this  particular,  any  diffi- 
culty arose,  as  to  the  mode  of  keeping  and  settling  the  official 
accounts  at  the  treasury,  at  the  end  of  each  quarter,  or  of  the  fiscal 
year. 

If,  then,  the  natural  interpretation  of  the  words  of  the  act, 
[  *  163  ]  as  *  to  the  salary,  has  reference  to  the  official  year,  and  not 
to  the  fiscal  year ;  what  ground  is  there  to  presume  that 
congress,  in  the  subsequent  words  regulating  the  commission,  did  not 
use  the  word  year  in  the  like  sense  ?  There  is  nothing  in  the  lan« 
guage  or  in  the  nature  of  the  compensation,  which  leads  us  to  the 
conclusion  that  congress  had  in  view  the  fiscal  year,  or  the  mode  of 
keeping  the  accounts  in  the  treasury  department,  as  guides  to  fix  the 
interpretation  of  the  word  year.  For  aught  that  appears,  it  was  used 
in  its  ordinary  sense.     The  words  are :   "  And  a  commission  of  one 
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per  cent  on  the  moneys  received,  as  a  compensation  for  clerk  hire, 
receiving,  safe  keeping,  and  transmitting  such  moneys  of  the  United 
States ;  provided  always,  that  the  whole  amount  which  any  receiver 
of  public  moneys  shall  receive  under  the  provisions  of  this  act,  shall 
not  exceed,  for  any  one  year,  the  sum  of  ^3,000."  The  commission 
is  on  the  moneys  received  by  any  one  officer,  not  by  one  or  more 
officers,  during  any  one  year  of  his  services ;  not  during  any  one  cal* 
endar  year,  for  the  services  of  one  or  more  officers  in  that  year.  It  is 
bis  compensation  for  clerk  hire,  paid  by  him,  and  for  his  responsibili- 
ties in  receiving,  keeping,  and  transmitting  the  public  moneys ;  and 
not  for  his  services  and  responsibility  in  connection  with  other  offi- 
cers. The  commission  is  a  compensation  attached  to  the  particular 
officer  for  his  yearly  service,  and  not  to  the  office  itself  for  a  fiscal 
year.  If  the  intention  of  the  legislature  had  been  what  the  argument 
for  the  United  States  supposes,  the  language  of  the  proviso  would 
have  been  different ;  it  would  have  been,  provided  that  the  United 
States  shall  not,  in  any  one  calendar  year,  pay  more  than  one  per 
centum  upon  all  the  moneys  received  during  that  year ;  and  that  the 
commission  for  any  one  year,  to  whomsoever  paid,  shall  not,  in  the 
whole,  exceed  the  sum  of  ^2,500.  It  need  not  be  said,  how  entirely 
different  in  its  scope  and  legal  intendment  such  language  is  from 
that  of  the  present  proviso ;  and  yet  the  argument  is,  that  the  court 
should  give  them  precisely  the  same  interpretation.  We  cannot  but 
think  that  this  is  to  call  upon  the  court,  not  to  expound  the  act  as  it 
is,  but  to  frame  its  provisions  anew,  upon  a  conjecture  of  what  might 
have  been  the  original  intention  and  object  of  congress. 

It  is  further  urged,  that,  unless  we  interpret  the  words  to 
refer  •to  the  fiscal  year,  great  inconveniences  may  arise;  [  •164  ] 
and  the  government  may,  by  there  being  several  receivers  in 
office  during  one  and  the  same  fiscal  year,  each  of  whom  may  have 
received  more  public  moneys  than  would  entitle  him  to  the  maxi- 
mum of  commissions,  be  compellable  to  pay  more  than  $2,500  in 
one  year ;  nay,  may  actually  pay  twice  or  thrice  that  amount  Sup- 
pose it  might  be  so,  it  would  be  a  case  of  very  rare  occurrence ;  and 
to  put  an  extreme  case  is  not  a  good  test  of  the  fair  and  just  inter- 
pretation of  any  statute.  In  such  a  case,  each  successive  receiver 
would  only  receive  his.  just  proportion  of  the  year's  salary,  and  no 
more  commission  than  congress  itself  had  established  to  be  a  reason- 
able compensation  for  his  expenditures  and  responsibilities  in  receiv- 
ing, safe  keeping,  and  transmitting  the  public  moneys.  There  is 
nothing  in  the  reason  of  the  case,  why  each  successive  officer,  who 
has  incurred  the  full  responsibility,  by  the  receipt  of  $250,000,  should 
not  receive  the  whole  commission  up  to  that  extent     The  argument 
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ab  inconvenientij  therefore,  under  such  circumstances,  does  not  address 
itself  to  this  court  with  the  force  which  it  has  been  supposed  to 
possess.  It  amounts  merely  to  this,  that  the  act  is  defective  in  some 
of  its  details ;  and  does  not  reach  all  the  cases  which  ought  to  be 
provided  for. 

But  there  would  be  inconveniences,  not  to  say  apparent  hardships, 
upon  the  receivers,  in  adopting  the  construction  contended  for  on  be« 
hedf  of  the  government.  Thus,  suppose  a  receiver  should  die,  or  be 
removed  from  office  without  any  default  on  his  own  part,  during  the 
fiscal  year,  and  after  he  had  received  and  become  responsible  {<x 
public  moneys  exceeding  $250,000 ;  in  such  a  case,  the  extent  of  the 
act  would  seem  fairly  to  entitle  him  to  the  full  commission  of  $2,500; 
and  yet,  according  to  the  argument,  he  would  be  compelled  to  sub- 
mit  to  an  apportionment,  which  might  reduce  it  to  a  quarter  part 
thereof. 

There  is  another  consideration  not  unimportant  in  the  construction 
of  the  act;  it  is,  that  the  limitation  of  the  compensation  which  any 
receiver  is  to  receive  for  any  one  year,  is  not,  including  his  salary,  to 
exceed  the  sum  of  $3,000.  So  that  here  we  have  both  salary  and  com- 
missions united  together  in  the  ascertainment  of  the  amount ; 
[  •  165  ]  and,  of  course,  the  year,  •with  reference  to  each,  must  have 
the  same  period  of  commencement  and  termination.  If, 
therefore,  the  salary  is  to  be  ascertained  by  the  official  year,  as  has 
been  already  suggested,  it  would  seem  to  be  an  irresistible  conclu- 
sion, that  the  same  period  must  be  assigned  for  the  commissions. 

Passing  from  these  considerations  to  another,  which  necessarily 
brings  under  review  the  second  point  of  objection  to  the  charge  of 
the  court  below,  we  are  led  to  the  general  rule  of  law  which  has  al- 
ways prevailed,  and  become  consecrated  almost  as  a  maxim  in  the 
interpretation  of  statutes,  that  where  the  enacting  clause  is  general 
in  its  language  and  objects,  and  a  proviso  is  afterwards  introduced, 
that  proviso  is  construed  strictly,  and  takes  no  case  out  of  the  enac1>- 
ing  clause  which  does  not  fall  fairly  within  its  terms.  In  short,  a 
proviso  carves  special  exceptions  only  out  of  the  enacting  clause ; 
and  those  who  set  up  any  such  exception,  must  establish  it  as  being 
within  the  words  as  well  as  within  the  reason  thereof.  Applying  this 
rule  to  the  circumstances  of  the  present  case,  how  does  it  stand? 
The  enacting  clause  gives  to  each  receiver  a  commission  of  one  per 
cent,  upon  all  the  public  moneys  received  by  him.  This  was  pre- 
cisely in  conformity  to  the  antecedent  laws.  The  proviso  limits  that 
percentage  to  an  amount  not  exceeding  $2,500,  for  any  one  year. 
Until,  then,  the  f»ercentage  of  the  particular  receiver  has  reached  that 
amount,  in  whatever  period  of  the  year  it  may  arrive,  the  proviso. 

Digitized  by  VjOOQIC 


f  JANUARY   TERM,   1841.  61 

Levy  V.  Fftzpatriek.    15  P. 

accoiding  to  its  very  terms,  has  no  operation;  and  when  that  maxi- 
mnm  is  reached,  the  percentage  ceases,  whether  any  more  public 
moneys  are  received  by  that  officer  or  not.  The  case,  then,  of  the 
present  receiver  falls  directly  within  the  enacting  daase.  He  seeks 
only  the  maximum  commissions  upon  the  moneys  actually  received 
by  him  during  his  continuance  in  office ;  and  the  proviso  either  does 
not  touch  his  case,  or  it  only  operates  to  cut  off  all  subsequent  com- 
missions from  him,  for  other  moneys  received  during  his  continuance 
in  office.  The  proviso  contains  no  limitations  of  his  percentage,  by 
connecting  it  with,  or  making  it  dependent  upor  the  commissions,  or 
the  receipt  of  public  moneys  by  his  successor  m  office.  The  proviso 
is,  that  he  shall  receive  no  more  for  any  one  year ;  not  that  any  other 
receiver  may  not  receive  a  like  compensation  accruing  from 
his  subsequent  appointment  and  *  receipts  in  office,  for  the  [  *166  ] 
portion  of  any  year  which  is  then  unexpired. 

Upon  the  whole,  we  are  of  opinion  that  there  is  no  error  in  the 
charge  and  opinion  of  the  court  below ;  and,  therefore,  the  judgment 
is  affirmed. 

10  H.  109. 


Barnett  and  Eliza  Levy,  Plaintiffs  in  Eiror,  v.  Edmund  and  David 
FiTZPATRioK,  Defendants  in  Error. 

15  P.  167. 

Under  the  practice  of  the  circuit  court  of  the  United  States  in  Louisiana,  an  order,  granting 
executory  process  to  enforce  a  mortgage,  without  notice  to  the  defendants,  is  oidy  a  judg- 
ment nift,  and  not  final,  and  a  writ  of  error  does  not  lie. 

Thb  case  is  stated  in  the  opinion  of  the  court 

Oa/rUmdj  for  the  plaintiff 

Cktxe^  contra. 

•  JVFKiNLBY,  J.,  delivered  the  opinion  of  the  court.  [  •  170  ] 

The  defendants  in  error  addressed  a  petition  to  the  circuit 
court  for  the  eastern  district  of  Louisiana,  stating  that  the  plaintiffs 
in  error  were  indebted  to  them,  in  soUdOy  in  the  sum  of  $12,100, 
with  interest  at  the  rate  of  ten  per  cent,  per  annum,  by  their  certain 
writing  obligatory,  executed  by  them  and  one  Moses  A.  Levy,  who 
was  then  out  of  the  jurisdiction  of  the  court.  To  secure  the  pay- 
ment of  which  sum  of  money,  the  said  Barnett  Levy,  for  himself, 
and  as  attorney  in  fact  for  the  said  Moses  A.  Levy,  together  with 
the  said  Eliza  Levy,  by  a  public  act,  hypothecated  and  mortgaged 
to  the  petitioners,  a  certain  tmct  of  land  and  severaj  slaves  therein 
mentioned ;  which  public  act,  they  alleged,  imports  a  confession  of 
VOL.  XIV.  6  r^^^^T^ 
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judgment;  and  entitled  them  to  executory  process }  which  they 
prayed  the  court  to  grant.  Without  any  process  requiring  the 
appearance  of  the  debtors,  one  of  the  judges  signed  an  order  direct- 
ing the  executory  process  to  issue.  To  reverse  this  order,  they  sued 
out  this  writ  of  error. 

Had  this  proceeding  taken  place  before  a  judge  of  competent 
authority,  in  Louisiana,  the  debtors  might  have  appealed  from  the 
order  of  the  judge  to  the  supreme  court  of  that  State ;  and  that  court 
might,  according  to  the  laws  of  Louisiana,  have  examined  and 
decided  upon  the  errors  which  have  been  assigned  here.  But  there 
is  a  marked  and  radical  difference  between  the  jurisdiction  of  the 
courts  of  Louisiana,  and  those  of  the  United  States.  By  the  former, 
no  regard  is  paid  to  the  citizenship  of  the  parties ;  and  in  such  a  case 
as  this,  no  process  is  necessary  to  bring  the  debtors  before  the  court. 
They  having  signed  and  acknowledged  the  authentic  act,  according 
to  the  forms  of  the  law  of  Louisiana,  are,  for  all  the  purposes  of 
obtaining  executory  process,  presumed  to  be  before  the  judge. 
Louisiana  Code  of  Practice,  articles  733  and  734.  An  appeal  will 
lie  to  the  supreme  court  of  Louisiana^  from  any  interlocutory  or 
incidental  order,  made  in  the  progress  of  the  cause,  which  might  pro- 
duce irreparable  injury.  State  v.  Lewis,  9  Mart  R.  301, 
[  •  171  ]  302 ;  •  Broussard  v.  Trahan's  Heirs,  4  Mart  R.  497 ;  GurUe 
V.  Coquet,  3  N.  S.  498 ;  Seghers  v.  Antheman,  1  N.  S.  73 ; 
State  V.  Pitot,  12  Mart  R.  485. 

The  jurisdiction  of  the  courts  of  the  United  States  is  limited  by 
law,  and  can  only  be  exercised  in  specified  cases.  By  the  11th  sec- 
tion of  the  Judiciary  Act  of  1789,^  it  is  enacted  "  That  the  circuit 
courts  shall  have  original  cognizance,  concurrent  with  the  courts  of 
the  several  States,  of  all  suits  of  a  civil  nature,  at  common  law,  or  in 
equity,  when  the  matter  in  dispute  exceeds,  exclusive  of  costs,  the 
sum  or  value  of  $500,  and  the  United  States  are  plaintiffs  or  peti- 
tioners, or  an  alien  is  a  party,  or  the  suit  is  between  a  citizen  of  the 
State  where  the  suit  is  brought,  and  a  citizen  of  another  State.  And 
no  civil  suit  shall  be  brought  before  said  courts,  against  an  inhabitant 
of  the  United  States,  by  any  original  process,  in  any  other  district 
than  that  whereof  he  is  an  inhabitant,  or  in  which  he  shall  be  found 
at  the  time  of  serving  the  writ"  The  construction  given  by  this 
court,  to  these  provisions  is,  that  no  judgment  can  be  rendered  by  a 
circuit  court,  against  any  defendant  who  has  not  been  served  with 
process  issued  against  his  person,  in  the  manner  here  pointed  out; 
uiless  the  defendant  waive  the  necessity  of  such  process  by  entering 
his  appearance  to  the  suit     Toland  v.  Sprague,  12  Pet  300. 

1  1  State,  at  Large,  78. 
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And  by  the  22d  section  of  the  same  act,  final  judgments  in  civil 
actions,  commenced  in  the  circuit  courts,  by  original  process,  may  be 
reexamined,  and  reversed  or  affirmed,  upon  a  writ  of  error.  It  is 
obvious  that  the  debtors  were  not  before  the  judge,  in  this  case,  by 
the  service  of  process,  or  by  voluntary  appearance,  when  he  granted 
the  executory  process.  In  that  aspect  of  the  case,  then,  the  order 
could  not  be  regarded  as  a  final  judgment,  within  the  meaning  of 
the  23d  section  of  the  statute.  But  was  the  order  a  final  judgment, 
according  to  the  laws  of  Louisiana  ?  The  fact  of  its  being  subject 
to  appeal  does  not  prove  that  it  was,  as  has  already  been  shown. 
Nor  could  it,  per  se^  give  to  the  execution  of  the  process,  ordered  by 
the  judge,  the  dignity  of  a  judicial  sale.  Unless  at.  least  three  days 
previous  notice  were  given  to  the  debtors,  the  sale  would  be  utterly 
void.     Grant  and  Olden  v,  Walden,  6  L.  R.  631. 

This  proves  that  some  other  act  was  necessary,  on  the 
part  of  *  the  plaintiffs,  to  entitle  them  to  the  fruits  of  their  [  *  172  ] 
judgment  by  confession.  And  in  that  act  is  involved  the 
merits  of  the  whole  case ;  because,  upon  that  notice,  the  debtors  had 
a  right  to  come  into  court  and  file  their  petition,  which  is  technically 
called  an  opposition,  and  set  up,  as  matter  of  defence,  every  thing 
that  could  be  assigned  for  error  here,  and  pray  for  an  injunction  to 
stay  the  executory  process  till  the  matter  of  the  petition  could  be 
heard  and  determined.  And  upon  an  answer  to  the  petition  coming 
in,  the  whole  merits  of  the  case  between  the  parties,  including  the 
necessary  questions  of  jurisdiction,  might  have  been  tried,  and  final 
judgment  rendered.  Articles  738,  739,  of  the  Code  of  Practice. 
From  this  view  of  the  case,  we  think  the  order,  granting  executory 
process,  cannot  be  regarded  as  any  thing  more  than  a  judgment  nisi. 
To  such  a  judgment  a  writ  of  error  would  not  lie.  The  writ  of 
error,  in  this  case,  must  therefore  be  dismissed. 

aoH.2oe. 


The  United  States,  Appellants,  v.  The  Heirs  of  John  Fobbbs, 

Appellees. 

15  p.  173. 

If  a  concession  of  land  by  the  gorernor  of  East  Florida  did  not  ascertain  the  partdcnlar  land 
granted,  so  that  it  could  be  severed  fh>m  the  public  domain  by  a  survey  pursuant  to  calls 
in  the  grant,  and  if  the  only  survey,  made  for  the  grantee  under  the  Spanish  authorities, 
was  of  land  not  granted,  the  grantee  has  no  tide,  as  against  the  United  States,  which  a 
court  of  justice  can  confirm. 

Appeal  from  the  supreme  court  of  East  Florida.     The  case  is 
stated  in  the  opinion  of  the  court. 


Digitized  by 


Google 


64  SUPREME   COURT  OF  THE  UNITED  STATES. 

United  States  v.  Forbes.    15  P. 
Oilpinf  (attorney-general,)  for  the  appellants. 

Downing^  contri. 

[  •  180  ]       •  Catron,  J.,  delivered  the  opinion  of  the  court 

John  Fortes,  by  his  memorial  to  Governor  Kindelani 
(without  date,)  sets  forth  that,  in  1799,  there  had  been  granted  to 
Panton,  Leslie,  and  Co.,  for  the  purpose  of  agriculture,  and 
[  *  181  ]  for  grazing  *  their  cattle,  15,000  acres  of  land,  in  the  district 
of  St  Johns,  which  they  were  under  the  necessity  of  aban- 
doning, as  being  of  an  inferior  quality ;  that  said  John  Forbes  is  one 
of  the  firm  of  John  Forbes  emd  Co.,  successor  to  Panton,  Leslie,  and 
Co.  And  said  John  Forbes  prays  to  be  permitted  to  abandon  the 
15,000  acres  to  the  king's  domain;  and  in  lieu  thereof,  to  have 
granted  to  him  an  equivalent  in  the  district  of  Nassau  River,  to  wit : 
That  10,000  acres  be  granted  to  him  in  said  district  of  Nassau  River, 
the  survey  of  which  he  will  produce  as  soon  as  the  tranquillity  of  the 
province  enables  him  to  execute  it 

The  petition  avers  the  object  was  to  establish  a  rice  plantation. 

The  petition  was  referred  to  the  comptroller,  Lopez,  for  a  report 
thereon,  to  Governor  Eindelan ;  the  comptroller  reports  that  records 
of  such  grants  were  not  made  in  his  office,  and,  of  course,  he  could 
give  no  information  on  the  subject;  but  gives  it  as  his  opinion,  that 
the  culture  of  rice  should  be  promoted. 

On  the  28th  of  July,  1814,  Governor  Eindelan  permitted  the  aban- 
donment of  the  15,000  acres  granted  in  1799 ;  and  in  lieu  thereof, 
granted  to  John  Forbes,  for  the  object  of  cultivating  rice,  10,000 
acres,  in  the  district  or  bank  of  the  River  Nassau,  and  ordered  a  cer- 
tificate to  issue  in  the  ordinary  form,  firom  the  secretary's  office,  to 
serve  the  party  as  a  title  in  form ;  making  the  duty  of  said  Forbes  to 
produce  the  plat  and  demarcation  in  proper  time. 

On  the  23d  of  October,  1816,  George  F.  Clarke,  the  surveyor,  re- 
turned that  he  had,  as  surveyor-general  of  East  Florida,  surveyed 
and  delineated  for  Don  Juan  Forbes,  7,000  acres  of  land,  at  the  head 
of  the  River  Little  St  Mary's,  or  St  Mary  River;  said  land  being 
the  complement  of  10,000  acres,  which  were  granted  to  him  in  abso- 
lute property,  conformably  to  the  annexed  plat 

Previously,  on  the  20th  of  October,  1816,  said  Clarke  had  surveyed 
for  Forbes  3,000  acres,  in  part  of  the  10,000  acres  granted  to  him, 
conformably  to  the  annexed  plot  This  survey  was  in  Cabbage 
Swamp.  But  no  other  description  of  locality  appears,  either  from 
the  certificate  or  plat  Nor  is  there  any  evidence  appearing  on  the 
surveys,  or  by  proof,  that  the  lands   surveyed  lie   in  the   district 
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of  the  River  Nassau,  or  on  the  ^bank  of  said  river;  on  [•182  ] 
the  contrary,  the  7,000  acre  survey  is  on  the  River  Little 
St.  Mary's,  which  a  woman,  Mrs.  Fleming,  proves  she  had  heard 
was  near  to  the  Nassau.     The  situation  of  Cabbage  Swamp  does 
not  appear  from  the  record. 

The  decree  of  Governor  Eindelan  contemplated  that  the  tract 
should  be  included  in  one  survey;  as  did  the  petition  of  Forbes. 
'  Neither  of  the  surveys  corresponding  with  the  concession,  in  regard 
to  the  district  where  the  survey  could  alone  be  made,  and  being  on 
lands  not  granted  by  the  governor  of  Florida,  the  surveys,  if  con- 
firmed, would  be  recognized  as  of  themselves  appropriations  of  the 
lands,  independently  of  the  concession  on  which  they  profess  to  be 
founded ;  making  them  the  origin  of  title,  and  assuming  that  the  sur- 
veyor had  the  power  to  grant  This  court  has  on  all  occasions 
holden,  when  the  question  has  been  presented,  that  the  survey  must 
be  for  the  land  granted  by  the  proper  authority.  The  United  States 
V.  Clarke,  8  Pet  468;  The  United  States  v.  Huertas,  9  Pet  171. 

The  courts  of  justice  can  only  adjudge  what  has  been  granted ; 
and  dedare  that  the  lands  granted  by  the  lawful  authorities  of  Spain, 
are  separated  from  the  public  domain ;  but,  where  the  land  is  ex- 
pressly granted  at  one  place,  they  have  no  power  by  a  decree^to  grant 
an  equivalent  at  another  place,  and  thereby  sanction  an  abandon- 
ment of  the  grant  made  by  the  Spanish  authorities.  All  the  public 
domain  of  Spain  was  ceded  to  this  government  by  the  treaty  of  ces- 
sion,^ and  the  title  in  fee  to  the  same  vested  in  the  United  States ; 
from  the  lands  thus  acquired  was  excepted  individual  property.  First, 
the  paper  title  to  such  private  property  it  is  our  duty  to  investigate 
and  ascertain,  and  by  our  decisions  to  establish ;  and,  secondly,  it  is 
our  duty  to  ascertain,  and  cause  to  be  surveyed  and  marked  by  defi- 
nite boundaries,  the  lands  granted ;  and  here  the  duties  of  the  courts 
end.  They  have  no  authority  to  devest  the  title  of  the  United  States, 
and  vest  in  a  claimant,  however  just  his  claim  may  be  to  an  equiva- 
lent These  principles  seem  to  be  self-evident ;  and  their  assertion 
not  called  for,  because  of  their  undoubted  character ;  yet  the  conse- 
quences flowing  from  them  will  be  found  to  govern  a  class  of  cases 
of  large  magnitude,  now  in  the  course  of  adjudication.  The  one  be- 
fore us  is  of  that  class.  The  concession  or  grant,  (for  the 
terms  are  synonymous,  in  regard  to  the  *  Spanish  titles  of  [  •  183  ] 
Florida,)  to  Juan  Forbes,  was  for  10,000  acres  in  the  dis- 
trict or  bank  of  the  River  Nassau,  with  an  order,  that  the  concession 
should  serve  him  as  a  title  in  form ;  <'  and  it  will  be  the  duty  of  the 


^  8  Stats,  at  Laz^,  268. 
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party  to  produce  the  plat  and  demarcations  in  the  proper  time/'  says 
the  decree  of  the  Spanish  governor.  That  this  concession  is  founded 
on  a  past  consideration,  that  is,  on  the  surrender  of  other  15,000  acres 
previously  granted  to  Panton,  Leslie,  and  Ck)mpany,  admits  of  no 
doubt;  still,  the  question  recurs,  what  spot  of  land  was  granted? 
Of  the  district  of  Nassau  we  know  nothing,  as  there  is  no  proof  of 
the  existence  of  such  a  section  of  country  in  the  record ;  unless  we 
infer  that  it  is  in  the  range  of  country  through  which  the  Biver  Nas- 
sau runs.  But  the  description  is  more  precise,  and  authorizes  the 
grantee  to  take  the  land  on  the  bank  of  this  river.  That  there  is 
such  a  river  as  the  Nassau  in  East  Florida,  lying  south  of  the  St. 
Mary's  Biver,  we  know  from  the  general  geography  of  the  country ; 
it  is,  however,  a  river  of  considerable  length ;  the  land  might  have 
been  located  on  either  bank,  from  its  commencement  as  a  river,  to  its 
mouth  at  the  ocean.  No  survey  of  the  land  granted  was  ever  made; 
the  duty  imposed  upon  the  grantee  to  produce  the  plat  and  demarca- 
tions, in  the  proper  time,  was  never  performed.  This  was  a  condi- 
tion he  assumed  upon  himself;  the  execution  and  return  of  the  sur- 
vey to  the  proper  office,  in  such  case,  could  only  sever  the  land 
granted  from  the  public  domain.  Before,  the  grantee  had  an  equal 
right  to  €uiy  lands  on  either  bank  of  the  Biver  Nassau.  The  conces- 
sion was  made  in  1814 ;  and  how  long  the  party  had  the  right  to 
survey  and  make  the  demarcation,  it  is  needless  to  inquire,  as  it  has 
never  been  done.  We  apprehend,  however,  within  six  months  after 
the  ratification  of  the  treaty,  by  the  contracting  parties  respectively, 
was  the  latest  date  at  which  the  condition  to  survey  could  have  been 
complied  with ;  on  this  point,  however,  no  definite  and  conclusive 
opinion  is  called  for,  and  none  is  given.  Thus  situated,  the  claim 
was  presented  to  the  superior  court  of  Florida  for  confirmation.  The 
court  pronounced  the  claim  valid,  that  is,  that  the  concession  had 
been  made  by  the  lawful  authorities  of  Spain ;  and  it  was  decreed 
that  the  lands  <<  be  confirmed  at  the  place,  as  in  the  memorial  of  the 

said  John  Forbes,  and  the  decree  of  the  governor  thereon 
[  *184  ]  •set  forth,  to  wit:    10,000  acres  of  land  in  the  district  or 

bank  of  the  River  Nassau."  From  this  decree,  the  United 
States  appealed;  and  in  the  review  of  which  decree,  we  are  compelled 
to  find  the  land  granted,  or  to  reject  the  claim,  because  we  cannot 
identify  the  land.  If  this  cannot  be  done,  we  have  no  power  to  de- 
cree an  equivalent  out  of  the  lands  of  the  United  States ;  for  the 
reason  that  the  courts  have  no  authority  to  devest  the  title  of  the 
government,  and  to  vest  it  in  Forbes's  heirs.  No  particular  land 
having  been  severed  from  the  public  domcCin  by  John  Forbes,  his  was 
the  familiar  case  of  one  having  a  claim  on  a  large  section  of  country 
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nnlocated ;  in  its  nature  and  effect,  as  it  regards  the  government,  not 
differing  from  the  holder  of  a  land  warrant  in  the  American  States, 
which  might  he  located  by  survey  at  any  spot  that  was  not  appro- 
priated by  an  individual  title,  in  a  certain  district  of  country.  In  such 
a  case,  the  government  has  ^ver  been  deemed  to  hold  the  fee  un- 
affected by  a  vested  equitable  interest,  until  the  location  was  made 
according  to  the  laws  of  the  particular  country.  So  Lere,  Forbes 
acquired  no  title  to  any  land  that  can  be  recognized  by  a  court  of 
justice,  and  his  claim  must  be  pronounced  void  for  want  of  identity, 
and  because  it  is  impossible  to  settle  the  identity,  and  locate  the  land 
by  a  judicial  decree. 

Although  this  question  has  not  been  directly  presented  to  the  court 
for  decision,  yet  it  did  arise,  and  received  our  careful  consideration, 
in  the  cause  of  The  United  States  v.  Airedondo,  13  Pet  88.  In  that 
case,  30,000  acres  had  been  granted  to  Arredondo,  in  1817,  designated 
to  lie  on  Alligator  Creek,  a  branch  of  the  Suwanee,  to  begin  about 
seven  miles  west  of  Alligatortown ;  situated  about  forty  miles  north- 
westwardly from  Paynestown,  and  about  eighty  miles  from  Buena 
Vesta ;  which  parts  of  the  country  are  known  under  the  name  of 
Alachua.  The  court  say :  "  The  land  must  be  taken  as  near  as  may 
be  as  it  was  granted,  and  cannot  be  taken  elsewhere.  It  (the  grant) 
gives  no  right  to  an  equivalent  or  another  location ;  if  it  cannot  be 
found  at,  or  near  the  place  designated,  an  equivalent  is  not  secured 
by  the  concession  in  terms,  nor  is  it  by  the  customs  or  usages  of 
Spain,  nor  by  any  law  or  ordinance  of  Spain.  And  it  is  proper  here 
to  remark  that  the  acts  of  congress  for  ascertaining  claims 
and  titles  to  land  *  in  Florida,  whilst  they  recognize  patents,  [  *  186  ] 
grants,  concessions,  or  orders  of  survey,  as  evidence  of  title 
w^hen  lawfully  made,  do  not  permit,  in  case  of  a  deficiency  in  the 
quantity  from  any  cause  whatever,  the  survey  to  be  extended  on  other 
lands."  Detailed  and  careful  instructions  are  then  given  how  the 
csourt  below  shall  proceed  to  identify  the  land;  and  how  it  shall  be 
surveyed  when  the  identity  is  established;  and  then  the  court  declare: 
•*  If,  however,  neither  Alligator  Creek  can  be  found,  nor  any  creek  to 
the  west  of  Alligatortown,  entering  into  the  Suwanee  within  seven 
miles  distance  from  the  town,  or  a  reasonable  distance  therefrom; 
and  if  Alligatortown  cannot  be  found,  then  it  is  the  opinion  of  this 
€X)urt  that  the  remaining  description  in  the  petition,  of  the  locality 
of  the  concession,  is  too  indefinite  to  enable  a  survey  to  be  made ; 
and  that  the  appellees  can  take  nothing  under  the  concession."  Sub- 
ject to  this  opinion,  and  a  mandate  in  conformity  to  it,  the  cause 
was  remanded  to  the  superior  court  of  East  Florida,  for  further  pro- 
oeedings,  in  execution  of  the  decree  and  instructions  of  this  court| 
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and  where  it  is  probably  now  pending.     We  think  the  principle 
adopted  unquestionably  correct,  and  which  rules  this  case. 

The  petition  of  Juan  Forbes,  and  the  concession  of  Governor  Kin- 
delan,  are  authenticated,  and  were  read  in  evidence,  by  the  following 
certificate :  —  « 

"  On  the  date,  a  cgpy  of  this  expedienie  was  given  to  the  interested 
party  above.  Aouilar.'' 

We  feel  strongly  impressed  with  the  deficiency  and  unsatisfactory 
character  of  the  foregoing  certificate ;  but,  as  no  objection  was  made 
to  the  introduction  of  the  title  papers  in  the  court  below,  on  behalf 
of  the  United  States,  on  the  hearing ;  and  as  the  cause  has  presented 
no  difficulty  on  its  merits,  this  preliminary  point  has  been  passed 
over  with  this  indication,  so  that  in  future  the  objection  may  be  taken 
below,  should  it  be  deemed  desirable  to  present  the  question  on  the 
part  of  the  government,  whether  such  authentication  is  sufficient  to 
authorize  the  evidences  of  title  to  be  read. 

We  order  the  decree  of  the  superior  court  to  be  reversed,  and  that 
the  petition  be  dismissed. 

16P.168;  8H.  611,  778;  6H.10;  7H.888;  10H.G91;  11  H.  116;  lQH.a74 


Thb  United  States,  Plaintiffs  in  Error,  v.  Gordon  D.  Botd,  and 
others.  Defendants  in  Eitror. 

15  P.  187. 

Saretiee  are  not  to  be  made  liable  for  defaalts  of  their  principal  occurring  before  the  date  of 
their  bond,  the  language  whereof  is  prospectire,  simply  because  the  bond  redtes  the  ap- 
pointment to  office  and  gives  the  date  of  the  commission. 

Begolations  requiring  periodical  settlements  are  directory  merely,  and  cannot  be  availed  of 
by  the  sureties  of  an  officer. 

Though  moneys  were  received  by  the  principal,  before  the  date  of  the  bond,  if  he  held  them 
in  trust  for  the  United  States  at  its  date,  and  failed  to  account  for  them  afterwards,  this  is 
a  breach  of  a  bond,  conditioned  for  the  faithful  execution  of  the  duties  of  the  office. 

In  Mississippi,  any  number  of  breaches  may  be  assigned,  in  a  replication  to  a  plea  of  general 
performance  of  a  condition  of  a  bond. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
Mississippi. 
Thb  case  is  stated  in  the  opinion  of  the  court 

GUpin^  (attorney-general,)  for  the  United  States. 

Davis^  contra. 

*  •  206  J       •  Catron,  J.,  delivered  the  opinion  of  the  court. 

This  was  an  action  of  debt  brought  upon  a  bond  with  the 
following  recital  and  condition,  dated  June  15, 1837 :  — 

"  Tlie  condition  of  the  foregoing  obligation  is  such,  that  whereas 
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the  President  of  the  United  States  hath,  pursuant  to  law,  appointed 
the  said  Grordon  D.  Boyd,  receiver  of  public  moneys  for  the  district 
of  lands  subject  to  sale  at  Ck)lumbu8,  in  the  State  of  Mississippi,  for 
the  term  of  four  years  from  the  27th  day  of  December,  1836. 

"  Now,  therefore,  if  the  said  Gordon  D.  Boyd  shall  faithfully  exe- 
cute and  discharge  the  duties  of  his  office,  then  the  above  obligation 
to  be  void  and  of  none  effect,  otherwise  it  shall  abide  and  remain  in 
full  force  and  virtue." 

•  The  defendants  craved  oyer  of  the  bond,  condition,  [  *  207  ] 
&C. ;  and  pleaded  performance  of  the  condition. 

By  a  replication,  the  defendants  assigned  two  breaches. 

1.  That  saic^Boyd,  after  the  27th  day  of  December,  1836,  received, 
in  his  official  capacity,  $59,622,  which  he  failed  to  pay  over  to  the 
United  States,  as  he  was  bound  to  do  by  law. 

2.  That  said  Boyd,  on  the  27th  day  of  December,  1836,  and  at 
divers  days  between  that  day  and  the  30th  day  of  September,  1837, 
received  ^59,622  as  receiver,  which  sum  remained  in  his  hands  on  the 
30th  day  of  September,  1837 ;  and  that  he  failed  to  pay  the  same 
pursuant  to  his  instructions  from  the  secretary  of  the  treasury,  as  he 
^was  bound  to  do  by  law,  and  the  duties  of  his  office. 

To  this  replication  the  defendants  demurred ;  and  the  court  below 
sustained  the  demurrer. 

The  first  question  arising  on  the  pleadings  is,  whether  the  sureties 
of  Boyd  are  bound  for  defalcations  between  the  27th  of  December, 
1836,  the  date  of  the  appointment,  and  the  16th  day  of  June,  1837 
the  date  of  the  bond. 

The  condition  of  the  bond  is  prospective,  and  in  its  last  clause 
does  not  differ  in  effect  from  that  passed  on  in  the  case  of  Farrar  and 
Brown  v.  The  United  States,  in  5  Pet  374,  389.  In  that  case,  Wil- 
liam Rector  had  been  appointed  surveyor  of  public  lands,  and  given 
bond  with  sureties,  conditioned ;  "  K  the  said  William  Rector  shall 
faithfully  execute  and  discharge  the  duties  of  his  office,  then  said 
bond  to  be  void,"  &c. 

Rector  had  been  appointed  and  commissioned  as  surveyor  on  the 
20th  February,  1823.  The  bond  bore  date  the  7th  day  of  August, 
1823.  The  prominent  question  presented  on  the  trial  was,  whether 
the  sureties  of  Rector  were  liable  for  moneys  received  by  him  as 
surveyor,  and  appropriated  to  his  own  use,  after  his  appointment, 
and  before  the  execution  of  the  bond ;  on  which  the  court  held,  that 
the  sureties  could  only  be  made  answerable  for  moneys  in  Rector's 
hands  at  the  date  of  the  bond ;  which  were  held  by  him  in  his  official 
capacity,  in  trust  for  the  government,  and  not  for  moneys  pre- 
viously appropriated  to  his  own  use.     Say  the  court :  "  K  intended 
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[  •  208  ]  to  cover  past  dereliction,  •the  bond  should  have  been  made 
retrospective  in  its  language.  The  sureties  have  not  under- 
taken against  his  past  misconduct" 

But  the  failure  of  the  receiver  to  account,  and  pay  quarterly,  as 
prescribed  by  the  rules  of  the  treasury  department ;  or  monthly,  if 
the  sum  of  (10,000  had  been  received  during  any  one  month,  was  no 
legal  defalcation  of  which  the  sureties  can  avail  themselves.  Laches 
are  not  imputable  to  the  government.  The  regulations  requiring 
settlements  to  be  made  by  its  officers  at  short  periods,  are  designed 
for  the  protection  of  the  government,  and  merely  directory  to  the 
officers,  and  form  no  part  of  the  contract  Such  is  the  settled  doc- 
trine of  this  court,  as  holden  in  the  United  States  v^Kirkpatrick,  9 
Wheat.  720;  The  United  States  v.  Vanzandt,  11  Wheat  184;  and 
The  United  States  v.  NichoU,  12  Wheat  509. 

It  follows,  the  averment  in  the  replication,  that  Boyd,  firom  the 
27th  of  December,  1836,  to  the  30th  of  September,  1837,  had  received 
on  behalf  of  the  United  States,  the  sum  of  $59,622,  which  sum,  at  the 
last  date,  remained  in  his  hands,  and  for  which  he  then  failed  to  ac- 
count, as  bound  to  do  by  law,  and  the  duties  of  his  office,  is  a  good 
breach  of  the  condition,  and  well  assigned ;  it  matters  not  at  what 
time  the  moneys  had  been  received,  if,  after  the  appointment  they 
were  held  by  the  officer  in  trust  for  the  United  States,  and  so  con- 
tinued to  be  held,  at,  and  after,  the  date  of  the  bond.  That  they 
were  so  holden  at  the  end  of  the  third  quarter  of  1837,  is  admitted 
by  the  demurrer. 

It  is  insisted  on  behalf  of  the  United  States,  that  aside  from  the 
foregoing  considerations,  the  sureties  are  bound  equally  with  the 
principal  in  the  bond,  on  the  ground  that  the  condition,  on  settled 
legal  principles,  and  by  implication,  is  retrospective,  and  covers  all 
defaults  of  the  officer,  from  the  date  of  the  commission ;  because  it 
is  recited,  and  part  of  the  obligation,  that  Boyd  had  been  appointed 
receiver  for  four  years,  from  the  27th  day  of  December,  1836.  We 
have  with  much  care  considered  this  position,  and  think  it  cannot  be 
sustained.  This  court  held,  in  Miller  v.  Stuart,  9  Wheat  702,  that 
the  liability  of  a  surety  is  not  to  be  extended,  by  implication,  beyond 
the  terms  of  his  contract ;  that  his  undertaking  is  to  receive 
[  •  209  ]  a  strict  interpretation ;  *  and  not  to  extend  beyond  the  fair 
scope  of  its  terms ;  and  that  the  whole  series  of  authorities 
proceeded  on  this  ground.  The  principal  ones  relied  on  that  case 
have  been  relied  on  in  the  present ;  and  we  think  the  principles  set- 
tled by  them  preclude  the  court  from  maintaining  that  the  sureties 
are  liable  by  implication,  contrary  to  the  plain  prospective  obligation 
of  the  bond ;  ^<  that  the  said  Boyd  shall  faithfully  execute  and  dis- 
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charge  the  duties  of  his  office."  In  the  language  of  the  court,  in 
Farrar  and  Brown  v.  The  United  States,  5  Pet.  389 :  "  K  intended  to 
cover  past  dereliction,  the  bond  should  have  been  made  retrospective 
in  its  language." 

Some  difficulty  has  been  presented  in  regard  to  the  form  of  the 
replication,  testing  it  by  the  common  law  principles  of  pleading.  It 
avers  several  breaches.  The  cause,  however,  comes  by  writ  of  error 
from  the  district  of  Mississippi ;  and  the  modes  of  proceeding  of  that 
State  govern  the  pleadings.  By  the  act  of  1822,  §  2,  found  in  thr 
Revised  Code  of  Mississippi,  614,  any  number  of  breaches  may  be  as 
signed ;  and  by  section  6,  when  a  demurrer  shall  be  joined,  in  any  ac- 
tion, no  defect  in  the  pleadings  shall  be  regarded  by  the  court,  unless 
specially  alleged  in  the  demurrer,  as  causes  thereof.  That  several 
breaches  had  been  assigned,  is  not  alleged  as  a  special  cause  of  de- 
murrer, and  therefore  could  not  have  been  noticed  by  the  court,  had 
no  provision  existed  justifying  more  breaches  than  one ;  even  had 
such  replication  been  contrary  to  the  strict  rules  of  pleading  by  the 
common  law. 

It  is  proper  to  remark,  that  when  this  cause  is  remanded  to  the 
circuit  court  for  further  proceedings  to  be  had  therein,  it  will  be  in 
the  condition  it  would  have  been,  had  that  court  overruled  the  de- 
murrer ;  and  subject  to  additional  pleadings,  or  an  amendment  of  the 
present  ones,  according  to  the  rules  and  practice  of  the  circuit  court , 
and  on  such  terms  as  it  may  impose. 

We  order  that  the  judgment  be  reversed,  the  demurrer  overruleo 
and  that  judgment  be  entered  by  the  circuit  court,  for  the  penalty  o 
the  bond  in  favor  of  the  United  States  against  the  defendants,  to  be 
dischEirged  by  the  assessment  of  damages  on  the  second  breach  in 
the  replication,  unless  the  pleadings,  on  leave  granted,  be  amended, 
in  prevention  of  such  judgment,  and  assessment  of  damages. 

1  H.  IM;  6  H;29;  21  H.  66;  2  Wal.  219. 


Amis  v.  Pearle. 

15  P.  811. 

Under  the  43d  rale  of  this  court,  the  production  of  the  original  writ  of  error  and  citation,  is 
sufficient,  without  a  certificate  of  the  clerk  of  the  court  below,  to  entitle  the  defendant  to 
have  the  case  docketed  and  dismissed. 

The  defendant  in  error  moved  to  docket  and  dismiss  the  suit. 

Story,  J.,  delivered  the  opinion  of  the  court 
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In  this  case,  a  motion  has  been  made  on  behalf  of  the  defendant 
in  error,  to  docket  and  dismiss  this  suit,  under  the  43d  rule  of  the 
court  That  rule  allows  the  suit  to  be  docketed  and  dismissed,  upon 
the  production  of  a  certificate  from  the  clerk  of  the  court  below, 
certifying  that  the  writ  of  error  had  been  duly  sued  out  and  allowed. 
In  the  present  case  no  such  certificate  is  produced.  But  the  original 
writ  of  error,  signed  by  the  clerk  of  the  court  below,  and  also  a  cita- 
tion signed  by  the  judge  of  the  court,  is  produced  by  the  defendant 
in  error,  and  is  now  before  us.  Under  these  circumstances,  we  are 
of  opinion  that  the  substance  of  the  rule  is  complied  with.  The 
certificate  of  the  clerk  is  hut  primd  facie  evidence  of  the  issuing  and 
allowance  of  the  writ  of  error ;  whereas,  the  production  of  the  writ  of 
error,  with  the  citation,  is  the  highest  evidence  of  the  fact  that  the 
writ  of  error  has  been  duly  sued  out  and  allowed.  Under  these  circum- 
stances, the  court  are  of  opinion  that  the  motion  ought  to  be  granted. 
In  point  of  fact,  this  same  question  came  before  this  court,  in  the 

case  of  Ward,  and  others,  v.  The  Commonwealth  Bank  of 
[  *  212  ]  Kentucky,  at  *  January  term,  1838,  under  circumstances  less 

cogent ;  and  the  same  decision  was  then  made.  In  that 
case,  certified  copies  of  the  writ  and  citation,  were  filed,  and  not  the 
originals;  and  the  court  ordered  the  case  to  be  docketed  and  dismissed. 


Hartin  a.    Lea,  Monroe    Rabetaillb,  and  Charles  G.    Lang- 
don,  Appellants,  v,  Enoch  S.  Kelly,  Appellee. 

15  p.  213. 

Upon  a  bill  to  enjoin  a  judgment  at  law,  rendered  in  the  same  conrt,  a  decree  that  tiie 
parties  proceed  to  a  new  trial  at  law,  is  not  final,  and  an  appeal  does  not  lie. 

Appeal  from  the  circuit  court  of  the  United  States,  for  the  south- 
em  district  of  Alabama. 

Kee^  for  the  appellees,  moved  to  dismiss  the  appeaL 

Taney,  C.  J.,  delivered  the  opinion  of  the  court. 

A  motion  has  been  made  by  the  appellee  to  dismiss  this  case,  upon 
the  ground  that  the  decree  of  the  circuit  court  from  which  the  appeal 
has  been  taken,  is  not  a  final  decree,  within  the  meaning  of  the  act 
of  1803,  a  93.' 

It  appears  that  a  bill  was  filed  against  the  appellants,  in  the  circuit 
court  of  the  United  States,  for  the  southern  district  of  Alabama,  by 

1 2  Stats,  at  Large,  244. 
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Enoch  S.  Kelly,  the  present  appellee,  for  the  purpose  of  being  relieved 
from  a  judgment  at  law  in  the  said  court,  obtained  by  the  appel* 
lants  against  him  and  two  other  persons  named  in  the  proceedings, 
upon  a  promissory  note  signed  by  them,  and  purporting  to  be  for 
the  sum  of  $5,000,  upon  which  judgment  and  execution  had 
issued. 

*  The  complainant  charges  in  his  bUl,  that  the  claim  of  [  *  214  ] 
the  appellants  against  him  is  fraudulent,  and  he  sets  out 
fully  the  particular  facts  upon  which  he  relies  to  prove  the  fraud,  and 
avers  that  no  process,  save  the  execution,  was  served  upon  him  in  the 
suit  at  law,  and  that  he  had  no  notice  that  the  suit  was  brought 
against  him,  until  the  execution  was  issued ;  that  he  entered  no  ap- 
pearance to  the  suit,  nor  filed  any  plea  in  it,  nor  authorized  any  one 
to  do  it  for  him ;  and  that  if  any  attorney  had  done  so,  it  was  with- 
out the  complainant's  knowledge  or  consent;  and  prays  that  the 
appellants  (who  were  made  defendants  in  the  bill)  might  be  per- 
petually enjoined  from  proceeding  against  the  complainant  on  said 
judgment ;  and  also  for  general  relief. 

The  injunction  was  accordingly  granted  by  the  court,  and  after- 
wards, Lea  and   Langdon,  two  of  the   appellants,  appeared   and 
answered,  denying  all  fraud,  and  alleging  that  their  claim  against  th 
appellee  was  fair  and  just. 

It  does  not  appear  that  Babetaille,  the  other  defendant,  answered 
the  bill ;  and,  in  this  state  of  the  proceedings,  the  circuit  court,  at 
April  term,  1839,  passed  the  following  decree :  — 

^  This  day  came  the  parties  by  their  solicitors,  and  this  cause 
coming  on  to  be  heard,  upon  the  bill,  answer,  and  exhibits,  it  is 
ordered,  adjudged,  and  decreed,  that,  upon  condition  that  the  said 
Enoch  S.  Kelly,  complainant,  appear,  plead  to  the  merits  of  the  case, 
and  go  to  trial  on  the  same  at  the  next  term  of  this  court,  waiving 
the  question  of  jurisdiction,  and  pay  costs  of  the  suit  at  law,  and 
the  proceedings  in  equity,  a  new  trial  be  awarded  to  the  said  com- 
plainant." 

It  is  from  this  order  or  decree  that  the  present  appeal  has  been 
taken;  and  it  is  evident  that  the  order  is  merely  interlocutory; 
and  that  no  final  decree  has  been  passed  in  the  case.  The  bill 
has  not  been  dismissed,  nor  has  the  injunction  been  made  perpetual. 
The  new  trial  at  law  appears  to  have  been  directed  to  inform  the 
conscience  of  the  court ;  and  the  bill  retained,  and  the  injunction 
continued,  until  the  finding  of  the  jury  should  be  known.  The 
suit  in  equity  is  therefore  yet  pending,  and  has  not  been  disposed 
of  by  final  decree,  and  the  appeal  to  this  court  must  be  dismissed. 

VOL.  XIV,  7 
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Ann  Buyck,  Widow  of  Don  Augustin  Butok,  deceased,  and  the 
unknown  Heirs  of  said  Buyck,  Appellants,  v.  The  United  States, 
Appellees. 

15  P.  215. 

A  grant  of  land  hj  the  Spanish  gOYemor  of  East  Florida,  to  he  void  if  a  settlement 
should  not  he  made  within  six  months,  is  void  as  against  the  crown  of  Spain,  and  as 
against  the  United  States,  if  the  condition  was  not  performed. 

A  grant,  containing  no  calls  hy  which  it  could  he  located,  and  not  in  fact  located  by  tks 
Spanish  authorities,  is  Toid. 

The  case  is  stated  in  the  opinion  of  the  court 

Douminff,  for  the  appellant 

Gfilpiny  (attorney-general,)  contrd. 

\  '220  ]      •  Wayne,  J.,  delivered  the  opinion  of  the  court. 
Appeal  from  the  superior  court  of  East  Florida 
The  land  in  controversy  in  this  case  is  claimed  by  virtue  of  an 
alleged  concession  or  grant,  for  50,000  acres,  dated  July  29, 1802. 
In  the  court  below,  the  claim  was  adjudged  not  to  be  valid. 
The  evidence  offered  and  read  on  the  trial  is  :  — 

1.    A  memorial  from  Don  Augustin  Buyck,  22d  July, 
[•221]  1802,  •with  an  order  annexed  by  Governor  White  to  the 
engineer  commandant,  to  report ;  and  the  report  of  the  en- 
gineer. 

2.  The  decree  of  Governor  White,  as  follows :  The  land  which 
the  party  solicits  is  granted  to  him  in  manner  as  he  proposes; 
and  with  the  condition  that  he  shall  not  cede  any  part  thereof 
to  any  person  whatever,  without  the  knowledge  and  approbation  of 
the  government 

3.  An  assessment,  by  order  of  Grovernor  White,  dated  30th  Octo- 
ber, 1802,  upon  Buyck,  and  others,  for  building  a  bridge.  The 
assessment  upon  Buyck  being  $30,  '^for  himself  and  his  settlers 
of  the  50,000  acres  of  land,  south,"  attached  to  which  is  the  return 
of  one  Bernardo  Segni,  of  the  names  of  the  persons  assessed ;  such 
of  them  as  had  paid,  others  who  had  not,  with  Segui's  receipt, 
dated  a  year  after,  for  $30,  paid  by  one  Bobira,  as  attorney  for 
Buyck,  said  to  be  ''  his  proportion  of  the  tax,"  in  consequence  of 
a  ^unt  of  50,000  acres  of  land,  and  others  which  he  possesses  in 
this  province. 

The  paper  purporting  to  be  a  grant  was  received  in  evidence, 
without  any  certificate,  that  it  was  the  copy  of  a  grant,  from  an 
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original  in  tiie  office  in  which  grants  are  required  to  be  deposited; 
without  proof  of  the  handwriting  of  the  governor,  or  of  Pierra, 
who  says  a  certificate  was  issued ;  indeed,  without  any  official  attes- 
tation of  authenticity,  or  proof  of  any  kind  that  such  a  paper  was 
ever  issued,  or  on  file  in  the  proper  office.  The  same  may  be  said 
of  the  other  papers.  One  Fontane  certifies  that  he  has  translated 
them  correctly  from  Spanish  originals ;  that  is  all  that  is  said  of  them. 
No  proof  is  given  that  the  originals  were  to  be  found  in  the  ^  office 
of  the  archives."  It  is  not  alleged  that  they  were  lost  or  destroyed, 
by  any  mutilation  of  the  records  or  other  accident  The  other  proof 
relied  upon  to  sustain  the  claim,  is  Segui's  receipt,  and  the  papers 
in  connection  with  it,  already  mentioned.  Where  that  paper  came 
from,  the  record  does  not  show.  The  authenticity  of  the  governor's 
order,  assessing  the  tax ;  the  signature  of  the  person  signing  himself 
government  notary ;  the  appointment  oi  Segui  to  collect  the  tax ; 
all  rest  upon  the  receipt  of  Segui  for  Buyck's  assessment,  and 
upon  the  paper  purporting  to  be  a  report  to  the  governor  of  those 
who  had  not  paid,  and  of  the  sum  of  money  which  he  had 
in  •  hand  from  those  who  had  paid  assessments.  We  do  [  *  222  J 
not  intend,  however — as  the  attorney  for  the  United  States, 
in  the  court  below,  did  not  object  to  the  memorial  and  grant  as  evi- 
dence, though  he  did  so  as  to  the  papers  connected  with  the  assess- 
ments — to  allow  any  formal  objection  to  the  proof  of  a  grant  to  weigh 
with  us  in  this  decision ;  the  opinion  of  the  court  rests  upon  grounds 
connected  with  the  merits. 

The  memorialist  asks  for  the  land,  fijrst  stating  that  he  has  a  large 
number  of  new  negroes,'hnd  that  some  white  persons,  native  citizens 
of  the  United  States  of  America,  wish  to  join  him  in  the  settlement 
and  cultivation  of  the  lands  <<at  Mosquito."  He  prays  that  his 
right  to  the  grant  may  not  be  denied  by  the  right  which  others  may 
claim,  or  pretend  to  have,  on  account  of  former  grants  to  them, 
because  they  had  suffered  a  long  time  to  pass  without  taking  any 
steps  to  cultivate  the  lands,  and  as  others  are  ready  to  cultivate  them ; 
and  he  promises  to  carry  into  effect  his  settlement  by  the  month  of 
December  after  the  date  of  his  memorial,  after  which  time,  if  he  does 
not  do  so,  he  says  it  will  remain  discretionary  with  the  governor  to 
grant  the  land  to  any  other  person  who  may  ask  for  it  The  governor 
replies,  the  land  which  the  party  solicits  is  granted  to  him  in  manner 
as  he  proposes,  and  restrains  his  alienation  of  it,  without  the  consent 
of  government  The  undertakings  of  the  memorialist  were  volun- 
tary, and  were  the  inducement  held  out  by  him  to  obtain  the  grant 
None  of  them  were  complied  with.  The  forfeiture,  then,  of  the  land 
results  from  the  conditions  not  having  been  performed,  which  the 
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memorialist  himself  proposed  as  the  terms  upon  wliich  he  was  to 
hold  it,  and  which  were  recognized  by  the  governor  as  the  terms  upon 
which  he  should  have  what  he  asked  for.  The  memorial,  report  of 
the  engineer,  and  decree,  are  all  parts  of  the  same  instrument,  each 
having  a  distinct  reference  to  the  other.  If,  therefore,  for  the  purpose 
of  determining  the  quantity  of  the  land  intended  to  be  granted; 
and  where  it  was  granted,  we  must  go  out  of  the  decree  into  the 
memorial,  we  must  do  the  like  to  ascertain  the  conditions  annexed 
to  the  grant  Besides,  the  forfeiture  is  only  in  accordance  with  what 
the  memorialist  states  had  been  incurred  by  others,  to  whom  grants 
had  been  made,  who  had  neglected  to  settle  them,  and  which 
[  *  223  ]  he  says  will  be  his  own  case,  if  he  does  not  make  his  *  settle- 
ment within  the  time  stated  in  his  petition.  In  this  view  of 
the  case,  then,  the  grant  is  without  merits,  and  the  judgment  of  the 
court  below  should  be  affirmed. 

But  further,  supposing  proof  of  the  grant  to  be  made,  and  that  it  was 
free  from  the  conditions,  which,  not  having  been  complied  with,  has 
forfeited  it,  still,  it  could  convey  no  land,  from  the  wunt  of  identity 
or  ascertainable  locality. 

The  memorialist  says,  wishing  to  make  the  settlement  and  cultiva- 
tion of  the  lands  at  Mosquito,  he  solicits  a  grant  of  50,000  acres, 
south  and  north  of  said  place. 

Mosquito  is  an  inlet  on  the  eastern  coast  of  the  peninsula  made 
by  Halifax  Biver,  or  Lagoon,  which  extends  from  Mosquito  Bar  north- 
ward more  than  twenty  miles,  and  by  the  southern,  or  what  is  known 
as  Hillsborough  Lagoon,  which  extends  from  Cape  Caraverel  to  Mos- 
quito Inlet,  a  distance  of  forty  miles.  Both  lagoons  are  navigable  for 
about  the  same  distance  by  vessels  of  such  draught  as  can  cross  the 
bar.  Creeks  run  into  the  first  from  the  main  land,  and  Smyrna  is  on 
the  western  bank  of  the  south  lagoon,  four  or  five  miles  from  Mos- 
quito Bar.  Where,  then,  shall  the  land  claimed  by  the  appellant  be 
surveyed  ?  Shall  it  border  on  the  ocean  north  and  south  of  the  inlet, 
25,000  acres  on  either  side  to  make  up  the  quantity,  or  on  the  inner 
shore  of  the  lagoon  in  the  same  way,  or  shall  it  be  on  the  main  land, 
west  of  the  inlet,  or  on  some  of  the  creeks  emptying  into  Halifax 
River?  The  description  of  the  grant  is,  ^<  south  and  north"  of  the 
lands  ^'  at  Mosquito."  Mosquito  is  not  a  designation  of  a  land  dis- 
trict fixed  and  known  by  the  Spanish  authorities ;  nor  do  we  know 
from  any  usage  the  Uinits  of  the  lands  at  Mosquito.  If  it  be  the 
application  of  the  name  of  an  inlet  to  lands  without  and  within  it ; 
still,  how  shall  boundaries  be  fixed,  within  which  surveys  shall  be 
made,  without  other  specific  call  than  ''  north  and  south  of  lands  at 
Mosquito?  "     The  regulations  for  granting  lands  in  Florida,  by  the 
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Spanish  authorities,  lequired  that  grants  should  be  made  in  a  certain 
place,  and  there  were  no  floating  rights  of  snrvey  out  of  the  place 
designated  in  the  grant,  unless  the  land  granted  could  not  be  got 
there  in  its  entire  quantity,  and  an  equivalent  was  provided  for,  as  in 
Sibbald's  case,  reported  in  10  and  12  Pet.  313,  488 ;  one  of  the  sur- 
veys of  which  was  at  Turnbull's  Swamp,  at  Mosquito. 

*  In  all  of  the  decisions  of  this  court  upon  grants  in  Flor-  [  *224  ] 
Ida,  it  has  gone  as  far  as  the  most  liberal  equiiy  can  go,  in 
adopting  some  natural  or  artificial  point,  in  the  description  of  the 
grants,  however  surbordinate  or  minor  they  may  have  been,  to  give 
locality  to  grants.  Such  wad  the  fact  in  the  leading  case  upon  Flor- 
ida grants.  Arredondo,  6  Pet.  691.  So  in  Percheman's  case,  7  Pet. 
91.  Also  in  the  cases  of  Fleming  and  Huertas,  8  Pet.  478,  488. 
Arredondo's  case,  in  13  Pet.  133,  was  upon  most  indefinite  calls.  No 
survey  had  been  made  whilst  Florida  was  a  province  of  Spain,  nor 
had  the  grant  been  surveyed  when  the  case  was  brought  by  appeal 
to  this  court  The  court  said :  "  We  do  not  consider  the  want  of  a 
survey,  as  interfering  with  ihe  right  of  the  party  to  the  land  granted; 
it  must  be  taken,  near  as  may  be,  as  it  is  described  in  the  petition, 
where  it  was  asked  for,  and  cannot  be  taken  elsewhere."  The  court 
then  declares,  if  the  points  indicated  in  that  case  for  a  survey  cannot 
be  found,  then,  that  the  description  was  too  indefinite  for  a  survey  to 
be  made,  and  that  the  claimants  could  take  nothing  under  the  con- 
cession. And  so  in  this  case,  the  description  <'  south  and  north  of  the 
lands  at  Mosquito,"  is  too  indefinite  for  a  survey  to  be  made,  for 
there  is  nothing  in  it,  which  can  be  aided  by  relation  to  something 
certain.    The  daimants,  then,  can  take  nothing  under  the  concession. 

We  know  from  the  eighth  regulation  of  Governor  White,  October 
12, 1803,  White's  New  Rec.  278,  that  this  want  of  certainty  in  the 
description  of  grants,  had  been  productive  of  disputes  and  mistakes. 
When  he  declared  that  those,  for  the  future,  who  ask  for  lands,  must 
indicate  a  fixed  spot,  he  only  reinforced  a  neglected  law  in  Florida. 
Indeed,  with  a  few  exceptions,  grants  in  Florida,  which  have  been 
before  this  court,  have  been  particular,  in  respect  to  the  object  from 
which  the  survey  was  to  be  made. 

It  is  proper  for  us  to  remark  that,  in  coming  to  our  conclusion  upon 
this  point,  we  have  not  been  influenced  by  any  of  the  English  com- 
mon law  rules,  which  make  grants  void  for  uncertainty.  Such  as, 
for  instance,  if  the  king  grants  land  in  a  peat  waste,  without  ascer* 
taining  what  part,  or  the  special  name  of  the  land,  or  how  bounded, 
it  is  void  for  uncertainty ;  for  there  can  be  no  election  in 
that  case.  Bacon,  vol.  iv.  tit  *  Grant,  81,  and  yet,  if  an  [  *  225  ] 
individual  so  grant,  it  would  be  good.     We  apply  to  the 
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case  the  laws  and  ordinances  of  fhe  government  under  which  the 
claim  originated ;  and  that  rule  which  must  be  of  universal  applica- 
tion in  the  construction  of  grants,  which  is  essential  to  their  validity, 
that  the  thing  granted  should  be  so  described  as  to  be  capable  of 
being  distinguished  from  other  things  of  the  same  kind,  or  be  capable 
of  being  ascertained  by  extraneous  testimony. 
The  decree  of  the  court  below  is  affirmed. 

16  P.  153 ;  S  H.  611,  773 ;  5  H.  10;  10  H.  541 ;  17  H.  643, 


The  United  States,  Appellants,  v.  The  Heirs  of  Joseph  Deles- 
PINE  and  others,  Appellees. 

15  P.  226. 

An  official  certificate  of  the  secretary  of  the  Spanish  goyemment  of  East  Florida  is  eyidenes 

of  the  genuineness  of  a  copy  of  a  grant 
Percheman's  case  7  P.  96,  affirmed  and  applied. 

The  case  is  stated  in  the  opinion  of  the  court 

Oilpin^  (attorney-general,)  for  the  United  States. 

Dowmng^  contra. 

[  •  229  ]      •  Wayne,  J.,  delivered  the  opinion  of  the  court 
Appeal  from  the  superior  court  of  East  Florida. 

The  decree  of  the  court  declares  the  claim  to  be  valid,  to  a  square 
of  four  miles  of  land  on  a  creek,  issuing  from  the  north  head  of  Indian 
River,  westwardly,  and  running  to  the  northwest 

The  following  is  the  memorial  and  grant  offered  by  the  appelleesi 
to  maintain  the  claim :  — 

His  Excellency  the  Governor  :  — 

Don  Pablo  Fontane,  an  inhabitant  and  merchant  of  this  place, 
with  due  respect  represents  to  your  excellency,  that  in  consequence 
of  the  orders  of  his  majesty  of  the  29th  of  March,  1815,  in  which  he 
has  been  pleased  to  grant,  gratuitously,  to  his  faithful  subjects  of  this 
province,  lands  in  proportion  to  the  services  rendered  by  them ;  and 
as  your  petitioner  considers  himself  included  in  the  said  royal  favor, 
this  government  granted  to  him,  under  date  of  the  25th  of  June,  of 
the  present  year,  in  absolute  properly,  as  it  appears  by  the  document 
duly  annexed,  a  quantity  of  land  comprehended  in  a  square  of  four 
miles,  on  Trout  Creek,  of  the  Biver  St  John;  and  as  it  happened  that 
when  he  went  to  take  possession  of  the  said  land,  he  found  it  in  the 
possession  of  Dona  Beig  Bagely,  widow,  and  this  he  represents  to 
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your  excellency,  in  order  that  you  be  pleased  to  withdraw  the  said 
document  of  ownership  which  is  annexed,  and  to  grant  him  another 
in  lieu  thereof,  for  the  same  quantity  of  land  on  another  creek,  which, 
issuing  from  the  north  head  of  Indian  Biver  westwardly,  runs  to  ihe 
northwest.  Therefore,  your  petitioner  supplicates  your  excellency  to 
consider,  as  returned,  the  mentioned  document  of  concession,  and,  in 
virtue  of  the  said  royal  order,  to  greuat  him,  in  absolute  property,  the 
square  of  four  miles  of  land,  at  the  place  which  he  has  just  desig- 
nated, as  the  same  is  vacant,  which  favor  he  hopes  to  receive 
from  the  justice  of  your  excellency.  St.  *  Augustine  of  [  *  230  ] 
Florida,  lOth  of  November,  1817.  Pxblo  Fontane. 

St.  Augustine,  10th  of  November,  1817.  I  accept  the  retrocession 
which  this  party  offers,  of  the  land  which  was  granted  to  him  on  the 
26th  of  June  last  past,  for  the  reasons  which  he  exhibits  in  this  peti- 
tion ;  and  in  lieu  thereof,  I  grant  him  in  lawful  property,  in  conformity 
to  the  royal  order  to  which  he  refers,  and  as  he  is  entitled  thereto,  the 
square  of  four  miles  of  land  on  the  north  head  of  Indian  Biver,  which 
he  designates;  and  to  this  effect  let  the  secretary's  office  issue  to  him 
a  copy  conforming  to  this  decree,  to  which  will  be  annejLed  the  copy 
of  this  petition,  on  which  the  decree  was  rendered.  In  testimony 
thereof,  and  in  order  tiiat  at  aU  times  it  may  serve  as  a  title  in  form 
to  the  interested  party.  Coppinoeb. 

CERTIFICATES    OF    AOUILAR. 

I,  Don  Tomas  de  Aguilar,  sub-lieutenant  of  the  army  and  secretary 
of  the  government  of  this  place,  and  of  the  province  thereof,  for  his 
majesty,  do  certify  that  the  preceding  copy  is  faithfully  drawn  from 
the  original,  which  exists  in  the  secretary's  office  in  my  charge;  and 
in  obedience  to  order,  I  give  the  present  in  St  Augustine  of  Florida, 
on  the  11th  of  November,  1817.  Tomas  De  Aguilar. 

We,  Don  Francisco  Fatio,  and  Don  Juan  Huertas,  members  of  this 
illustrious  council  constitutional,  do  certify  that  the  signatures  affixed 
in  this  expedient,  axe  the  same  which  the  signers  use,  and  in  testi* 
mony  thereof,  we  sign  this  in  St.  Augustine,  on  the  13th  of  June, 
1821.  Francisco  J.  Fatio, 

Juan  Huertas. 

SL  AugusHne^  16th  May^  1832.  I  certify  that  the  preceding  is  a 
oonect  translation  of  the  Spanish  document  annexed. 

A.  Gay,  7?ra/nsl<Uor  and  Interpreter 
of  the  Sujfr  Court 
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[  *  231  ]  *  It  is  contended  that  the  decree  should  be  reversed, 
because  the  evidence  is  insufficient  to  prove  that  the  grant 
was  made.  The  proof  is  a  certificate  of  Aguilar,  the  secretary  of 
the  government,  which  has  been  ruled  to  be  sufficient  in  the  case  of 
The  United  States  v.  Wiggins,  14  Pel  334 ;  and  again,  at  this  term, 
in  the  case  of  The  United  States  v.  Rodman,  15  Pet.  130. 

The  second  objection  is,  that  if  the  grant  is  proved,  it  is  not  in 
conformity  to  the  royal  order  of  the  29th  March,  1815,  by  virtue  of 
which  it  is  declared  the  grant  was  made. 

That  royal  order  has  been  under  the  consideration  of  this  court  in 
Percheman's  case,  7  Pel '96.  In  that  case,  it  will  be  seen  that  the 
petitioner  refers  in  his  memorial  to  the  order  of  the  29th  March,  1815; 
and  that  the  governor  in  the  grant  for  the  land  says :  ''  In  considera- 
tion of  the  provisions  of  the  royal  order,  under  date  of  29th  March 
last,  which  is  referred  to,  I  do  grant  to  him  in  absolute  property,"  fee, 
but  the  court  (referring  to  certificates  which  were  annexed  to  the 
memorial  for  the  grant,  which  the  grant  refers  to  as  certificates 
annexed)  said :  ^  Military  service  is  the  foundation  of  the  grant,  and 
the  royal  order  is  referred  to  only  as  showing  that  the  favorable 
attention  of  the  king  had  been  directed  to  the  petitioner."  7  Pet.  98. 
The  court  sustained  the  grant  in  that  case,  notwithstanding  it  was 
said  to  have  been  made  in  consideration  of  the  royal  order  of  1815, 
which  limits  grants  to  100  acres,  and  to  persons  of  a  particular  regi- 
ment. The  power  in  the  governor  to  make  a  larger  grant  of  land, 
was  not  thought  to  be  restrained  in  making  a  grant  to  one,  who  was 
not  of  the  regiment  designated  in  the  order,  and  who  applied  for  it 
on  the  ground  of  services.  The  reasoning  in  that  decision  cannot  be 
shaken.  It  applies  with  full  force  to  the  grant  now  under  considera 
tion ;  the  decree  of  the  governor  being  alike  in  both  cases.  But  this 
has  an  additional  consideration,  recited  in  the  memorial.  The  sur- 
render of  another  grant  previously  made  for  services,  recognized  by 
the  governor  in  his  acceptance  of  the  retrocession  offered  by  the 
memorialist.  This  is  a  grant  in  absolute  property.  Though  it  recites 
the  order  of  the  29th  March,  1815,  the  inducements  for  making  it 
are  considerations,  which  plainly  show  it  was  not  intended  by  the 
governor  to  be  restrained  to  the  number  of  acres  limited  by  that 

Older. 
[  •  232  ]  •  The  judgment  of  the  court  below  wiU  be  affirmed ;  but 
as  the  survey  given  in  evidence  in  this  case  was  rejected  by 
the  court,  as  it  should  have  been,  this  court  will  direct  a  survey  to  be 
made  at  the  place  designated  in  the  decree  of  the  court  below,  for 
the  number  of  acres  decreed,  without  prejudice  to  the  rights  of  third 
parties. 
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The  State  op  Rhode  Island  and  Providence  Plantations, 
Complainants,  v.  The  Commonwealth  of  Massachusetts. 

15  p.  233. 

A  demurrer  to  a  bill  by  Bhode  Island  against  Massachasetts,  which  showed  that  the  com* 
plainant  was  led  into  a  mistake  in  marking  a  bonndarj,  by  the  agentfl  of  the  defendants, 
was  OTermled. 

Lapse  of  time  sufficient  to  create  a  bar  nnder  the  statute  of  limitations,  nnaccoanted  for  by  . 
the  bill,  may  be  taken  advantage  of  by  demurrer. 

Though  twenty  years  is  sufficient  in  equity  to  operate  as  a  bar,  between  indinduals,  as  to  a 
land  title,  yet  such  a  rule  cannot  be  applied,  as  between  States.  All  the  drcumstanoei 
must  be  considered  and  the  amount  and  kind  of  acquiescence  ascertained. 

The  case  is  stated  in  the  opinion  of  the  court. 
AtuHn  and  Webster ^  in  support  of  the  demurrer. 
Whipple  and  Randolph^  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  •  269  ] 

The  attention  of  the  court  has  on  several  occasions  been 
drawn  to  this  case  by  the  important  questions  which  have  arisen 
in  different  stages  of  the  proceedings.     At  the  last  term,  it  came  be- 
fore us  upon  a  plea  in  bar  to  the  complainant's  bill,  which  upon  the 
motion  of  the  complainant  had  been  set  down  for  argument. 

This  part  of  the  case  is  reported  in  14  Pet.  210,  where  the  allega- 
tions contained  in  the  bill  are  so  fully  set  oat  that  it  is  unnecessary 
to  repeat  them  here.  The  court  having  overruled  the  plea  for  the 
reasons  stated  in  the  report  of  the  case,  the  defendant  has  since  de- 
murred ;  and  in  this  state  of  the  pleadings  the  question  is  directly 
presented,  whether  the  case  stated  by  Bhode  Island  in  her  bill,  ad- 
mitting it  to  be  true  as  there  stated,  entitles  her  to  relief. 

The  character  of  the  case,  and  of  the  parties,  has  made  it  the  duty 
of  the  court  to  examine  very  carefully  the  different  questions  which 
from  time  to  time  have  arisen  in  these  proceedings.  And  if  those 
which  are  brought  up  by  the  demurrer  were  new  to  the  court,  or  if 
the  judgment  now  to  be  pronounced  would  seriously  influence  the 
ultimate  decision,  we  should  deem  it  proper  to  hold  the  subject 
under  advisement  tmtil  the  next  term,  for  the  purpose  of  giving  to  it 
a  more  deliberate  examination. 

But  although  the  questions  now  before  the  court  did  not  arise  upon 
the  plea,  and  of  course  were  not  then  decided,  yet  much  of  the 
argument  on  that  occasion  turned  upon  principles  which  are  involved 
in  the  case  as  it  now  stands.  The  facts  stated  in  the  bill  were 
brought  before  us,  and  the  grounds  upon  which  the  complainant 
cslaimed  relief  were  necessarily  discussed  in  the  argument  at  the  bar, 
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and  the  attention  of  the  court  strongly  drawn  to  the  subject.  The 
whole  case,  as  presented  by  the  bill  and  demurrer,  has  been  again 
fully  and  ably  argued,  at  the  present  term ;  and  as  the  court  has  made 
up  its  opinion,  and  are  satisfied  that  the  delay  of  our  judgment  to  the 
next  term  would  not  enable  us  to  obtain  more  or  better  light  upon 

the  subject,  it  would  be  useless  to  postpone  the  decision. 
[  ^270  ]       •  The  demurrer  admits  the  truth  of  the  facts  alleged  in 

the  bill,  and  it  is  sufficient  for  the  purposes  of  this  opinion  to 
state  in  a  few  words  the  material  allegations  contained  in  it. 

1.  It  alleges  that  the  true  boundary  line  between  Massachusetts 
and  Rhode  Island,  by  virtue  of  their  charters  from  the  English  crown, 
is  a  line  run  east  and  west  three  miles  south  of  Charles  River,  or 
any  or  every  part  thereof;  and  sets  out  the  charters  which  support, 
in  this  respect,  the  averments  in  the  bill. 

2.  That  Massachusetts  holds  possession  to  a  line  seven  miles  south 
of  Charles  River,  which  does  not  run  east  and  west,  but  runs  south 
of  a  west  course ;  and  that  the  territory  between  this  line  and  the 
true  one  above  mentioned,  belongs  to  Rhode  Island,  and  that  tiie 
defendant  unjustly  withholds  it  from  her. 

3.  That  Massachusetts  obtained  possession  of  this  territory  under 
certain  agreements,  and  proceedings  of  commissioners  appointed  by 
the  two  colonies,  which  are  set  out  at  Icurge  in  the  bill ;  and  the  com- 
plainant avers  that  the  commissioners  on  the  part  of  Rhode  Island, 
agreed  to  this  line  under  the  mistaken  belief  that  it  was  only  three 
miles  south  of  Charles  River ;  and  that  they  were  led  into  this  mis- 
take by  the  representations  made  to  them  by  the  commissioners  on 
the  part  of  Massachusetts,  upon  whose  statement  they  relied. 

4.  That  this  agreement  of  the  commissioners  was  never  ratified 
by  either  of  the  colonies ;  and  the  bill  sets  out  the  various  proceed- 
ings of  the  commissioners  and  legislatures  of  the  two  colonies,  which, 
if  not  sufficient  to  establish  the  correctness  of  the  averment,  are  yet 
not  incompatible  with  it. 

5.  The  bill  further  states  that  the  mistake  was  not  discovered  by 
Rhode  Island  until  1740,  when  she  soon  afterwards  took  measures 
to  correct  it ;  that  she  never  acquiesced  in  the  possession  of  Massa- 
chusetts, after  the  mistake  was  discovered,  but  has  ever  since  con- 
tinually resisted  it;  and  never  admitted  any  line  as  the  true  boundary 
between  them,  but  the  one  called  for  by  the  charters.  Various  pro- 
ceedings are  set  out,  and  facts  stated  in  the  bill,  to  show  that  the 
complainant  never  acquiesced ;  and  to  account  for  the  delay  in  pros- 
ecuting her  claim.  Whether  they  are  sufficient  or  not  for  that  pur- 
pose, is  not  now  in  question.  They  are  certainly  consistent  with 
the  averment,  and  tend  to  support  it. 
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*  The  case  then,  as  made  by  the  bill,  and  to  be  now  taken  [  *  271  ] 
as  true,  is  substantially  this :  The  charter  boundary  between 
these  colonies  was  three  miles  south  of  Charles  River ;  and  the  par- 
ties intending  to  mark  a  hne  in  that  place,  marked  it  by  mistake, 
four  miles  further  south,  encroaching  so  much  on  the  territory  of 
Rhode  Island;  and  the  complainant  was  led  into  this  mistake  by 
confiding  in  the  representations  of  the  commissioners  of  the  defend- 
ant And  as  soon  as  the  error  was  discovered,  she  made  daim  to 
the  true  line,  and  has  ever  since  contended  for  it. 

We  speak  of  the  case  as  it  appears  upon  the  pleadings.  It  may 
prove  to  be  a  very  different  one,  hereafter,  when  the  evidence  on  both 
sides  is  produced.  But  taking  it  as  it  now  stands,  if  it  were  a  dis- 
pute between  two  individuals,  in  relation  to  one  of  the  ordinary 
subjects  of  private  contract,  and  there  had  been  no  laches  to  deprive 
the  party  of  his  title  to  relief,  would  a  court  of  equity  compel  him 
to  abide  by  a  contract  entered  into  under  such  circumstances  ?  It  is 
one  of  the  most  familiar  duties  of  the  chancery  court  to  relieve 
against  mistake,  especially  when  it  has  been  produced  by  the  repre- 
sentations of  the  adverse  party.  In  this  case,  the  fact  mistaken  was 
the  very  foundation  of  the  agreement.  There  was  no  intention  ou 
either  side  to  transfer  territory,  nor  any  consideration  given  by  the  one 
to  the  other  to  obtain  it  Nor  was  there  any  dispute  arising  out  of 
conflicting  grants  of  the  crown,  or  upon  the  construction  of  their 
charters,  which  they  proposed  to  settle  by  compromise.  Each  party 
agreed  that  the  boundary  was  three  miles  south  of  Charles  River ; 
and  the  only  object  was  to  ascertain  and  mark  that  point ;  and  upon 
the  case,  as  it  comes  before  us,  the  complainant  avers,  and  the  de- 
fendant admits  that  the  place  marked  was  seven  miles  south  of  the 
river,  instead  of  three,  and  was  fixed  on  by  mistake ;  and  that  the 
commissioners  of  Rhode  Mand  were  led  into  the  error,  by  confiding 
in  the  representations  of  the  Massachusetts  commissioners.  Now,  if 
this  mistake  had  been  discovered  a  few  days  after  the  agreements 
were  made,  and  Rhode  Island  had  immediately  gone  before  a  tribu- 
nal having  competent  jurisdiction,  upon  principles  of  equity,  to 
relieve  against  a  mistake  committed  by  such  parties,  can  'there  be 
any  doubt  that  the  agreement  would  have  been  set  aside,  and  Rhode 
Island  restored  to  the  true  charter  line  ?  We  think  not 
Agreements  thus  obtedned,  *  cannot  deprive  the  complain-  [  *  272  ] 
ant  of  territory,  which  belonged  to  her  before,  unless  she 
has  forfeited  her  title  to  relief,  by  acquiescence  or  unreasonable  delay. 

But  it  has  been  argued,  on  the  part  of  the  defendant,  that  assum- 
ing the  agreement  to  have  been  made  by  mistake,  and  that  the  com- 
plainant would  have  been  entitled  to  set  it  aside,  if  she  had  prose- 
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cuted  her  claim  within  a  reasonable  time;  yet,  as  Massachusetts 
entered  into  the  disputed  territory  immediately  after  the  agreement, 
and  has  held  it  ever  since,  the  complainant  is  too  late  in  seeking  relief; 
that,  after  such  a  lapse  of  time,  she  is  barred  by  prescription,  or  must 
be  presumed  to  have  acquiesced  in  the  boundary  agreed  upon ;  and 
that,  if  she  did  not  acquiesce,  she  has  been  guilty  of  such  laches  and 
negligence  in  prosecuting  her  claim,  that  she  is  no  longer  entitled  to 
the  countenance  of  a  court  of  chancery. 

The  answer  to  this  argument  is  a  very  plain  one.  The  complain- 
ant avers  that  she  never  acquiesced  in  tiie  boundary  claimed  by  the 
defendant,  but  has  continually  resisted  it  since  she  discovered  the 
mistake;  and  that  she  has  been  prevented  from  prosecuting  her 
claim  at  an  earlier  day,  by  the  circumstances  mentioned  in  her  bilL 
These  averments  and  allegations  in  the  present  state  of  the  pleadings, 
must  be  taken  as  true;  and  it  is  not  necessary  to  decide  now, 
whether  they  are  sufficient  to  excuse  the  delay.  But  when  it  is  ad- 
mitted by  the  demurrer  that  she  never  acquiesced,  and  has  from  time 
to  time  made  efforts  to  regain  the  territory  by  negotiations  with 
Massachusetts,  and  was  prevented  by  the  circumstances  she  men- 
tions from  appealing  to  the  proper  tribunal  to  grant  her  redress ;  we 
cannot  undertake  to  say,  that  the  possession  of  Massachusetts  has 
been  such  as  to  give  her  a  title  by  prescription;  or  that  the  laches 
and  negligence  of  Rhode  Island  have  been  such  as  to  forfeit  her  right 
to  the  interposition  of  a  court  of  equity. 

In  cases  between  individuals,  where  the  statute  of  limitations 
would  be  a  bar  at  law,  the  same  rule  is  undoubtedly  applied  in  a 
oourt  of  equity.  And  when  the  fact  appears  on  the  face  of  the  bill, 
and  no  circumstances  are  stated,  which  take  the  case  out  of  the 
operation  of  the  act ;  the  defendant  may  undoubtedly  take  advan- 
tage of  it  by  demurrer,  and  is  not^ound  to  plead  or  answer. 
[  *  273  ]  The  time  necessary  to  operate  as  a  bar  in  equity,  is  *  fixed  at 
twenty  years,  by  analogy  to  the  statute  of  limitations;  and 
the  rule  is  stated  in  Story's  Com.  on  Eq.  PL  389,  and  is  supported 
and  illustrated  by  many  authorities  cited  in  the  notes.  It  was 
recognized  in  this  court  in  the  case  of  Elmendorf  v,  Taylor,  10 
Wheat.  168-175.  But  it  would  be  impossible  with  any  sem- 
blance of  justice  to  adopt  such  a  rule  of  limitation  in  the  case 
before  us.  For  here  two  political  communities  are  concerned,  who 
cannot  act  with  the  same  promptness  as  individuals ;  and  the 
boundary  in  question  was  in  a  wild,  unsettled  country,  and  the  error 
not  likely  to  be  discovered  until  the  lands  were  granted  by  the  respec- 
tive colonies,  and  the  settlements  approached  the  disputed  line ;  and 
the  only  tribunal  that  could  relieve  after  the  mistake  was  discovered, 
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was  on  the  other  side  of  the  Atlantic,  and  was  not  bound  to  hear 
the  case  and  proceed  to  judgmenti  except  when  it  suited  its  own 
convenience.  The  same  reasons  that  prevent  the  bar  of  limita- 
tions, make  it  equally  evident,  that  a  possession  so  obtained,  and 
held  by  Massachusetts  under  such  circumstances,  cannot  give  a  title 
by  prescription. 

The  demurrer,  therefore  must  be  overruled. 

But  the  question  upon  the  agreements,,  as  well  as  that  upon  the 
lapse  of  time,  may  assume  a  very  different  aspect,  if  the  defendant 
answers  and  denies  the  mistake  and  relies  upon  the  lapse  of  time  as 
evidence  of  acquiescence,  or  of  such  negligence  and  laches  as  will 
deprive  the  party  of  his  right  to  the  aid  of  a  court  of  equity.  It  will 
then  be  open  to  him  to  show  that  there  was  no  mistake ;  that  the 
line  agreed  on  is  the  true  charter  line ;  or  that  such  must  be  presumed 
to  have  been  the  construction  given  to  the  charters  by  the  com- 
missioners of  both  colonies,  or  that  the  agreement  was  the  compro- 
mise of  a  disputed  boundary,  upon  which  each  party  must  be 
supposed  to  have  had  equal  means  of  knowledge. 

So,  too,  in  relation  to  the  facts  stated  in  the  bill  to  account  for 
the  delay.  It  will  be  in  the  power  of  the  complainant  to  show,  if 
she  can,  that  her  long-continued  ignorance  of  an  error,  (which,  if  it 
be  one,  was  palpable  and  open,)  was  occasioned  by  the  wild  and  un- 
settled state  of  the  country,  and  that  the  subsequent  delay  was 
produced  by  circumstances  sufficiently  cogent  to  justify  it  upon 
principles  of  justice  and  equity,  or  was  assented  to  by 
*  Massachusetts,  or  occasioned  by  her  conduct  And,  on  [  *  274  ] 
the  other  hand,  it  will  be  the  right  of  the  defendant  to  show, 
if  she  can,  that  Rhode  Island  would  not  have  been  ignorant  of  the 
true  position  of  this  Une  until  1740 ;  or,  if  she  remained  in  ignorance 
imtil  that  time,  that  it  must  have  arisen  from  such  negligence  and 
inattention  to  her  rights,  as  would  render  it  inexcusable,  and  should 
be  treated,  therefore,  as  if  it  had  been  acquiescence  with  knowledge ; 
or  she  may  show  that,  after  the  mistake  is  admitted  to  have  been  dis- 
covered, Rhode  Island  was  guilty  of  laches,  in  not  prosecuting  her 
rights  in  the  proper  forum,  and  that  the  excuses  offered  for  the  delay 
are  altogether  unfounded  or  insufficient;  and  that  Massachusetts 
never  assented  to  it  nor  occasioned  it 

We  state  these  questions  as  points  that  will  remain  open  upon  the 
final  hearing,  for  the  purpose  of  showing  that  the  real  merits  of  the 
controversy  could  not  have  been  finally  disposed  of  upon  the  present 
pleadings,  but  without  meaning  to  say  that  other  questions  may  not 
be  made  by  the  parties,  if  they  shall  suppose  them  to  arise  upon  the 
proceedings  hereafter  to  be  had.     The  points  above  suggested,  which 

VOL.  XIV.  8  Cr^r^n]^ 
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fure  excluded  by  the  case  as  it  now  stands,  make  it  evident  that  this 
controversy  ought  to  be  more  fully  before  the  court,  upon  the  answer, 
and  the  proofs  to  be  offered  on  both  sides,  before  it  is  finally  dis- 
posed of. 

The  court  will,  therefore,  order  and  decree  that  the  demurrer  be 
overruled ;  and  that  the  defendant  answer  the  complainant's  bill  on 
or  before  the  first  day  of  August  next 

H.  591 ;  17  H.  478. 


Oliver  O'Hara  and  others,  Appellants,  v.  The   United  Statbs, 

Appellees. 

15  P.  275. 

A  grant  of  lands  by  the  Spanish  governor  of  East  Florida,  **  in  conformitj  with  the  nmiLber 
of  workers  he  may  have  to  cultivate  them,  the  corresponding  number  of  acres  may  be  sur- 
veyed by  him,"  and  that  "  he  will  take  possession  within  six  months,"  no  possession  having 
been  actually  taken,  and  no  survey  made,  and  no  workers  placed  on  the  land,  is  void. 

The  case  is  stated  in  the  opinion  of  the  court. 

Dotvning^  for  the  appellant. 

Oilpin^  (attorney-general,)  contrd. 

[  •  279  ]      •Wayne,  J.,  delivered  the  opinion  of  the  court. 
'  Appeal  from  the  superior  court  of  East  Florida. 

The  appellants  are  the  heirs  of  Daniel  O'Hara,  and  they  claim  the 
land  in  controversy,  in  virtue  of  an  alleged  grant,  dated  the  5th  of 
September,  1803. 

The  grant  was  adjudged  in  the  court  below  not  valid. 

The  memorial  for  the  grant,  order  of  Governor  White  to  the  com- 
mandant of  engineers  to  report  upon  it,  the  report  of  that  officer,  and 
the  decree  of  the  governor,  are  as  follows :  — 

His  Excellency  the  Governor:  — 

Don  Daniel  O'Hara,  lately  admitted  an  inhabitant  of  this  province, 
under  the  protection  of  his  Catholic  majesty,  with  due  respect  rep- 
resents to  your  excellency,  that  intending  to  settle  in  this  province, 
with  a  considerable  property  and  his  large  family,  after  having  ascer- 
tained that  all,  or  the  greatest  number  of  edl  those  who  had  petitioned 
for  lands,  have  solicited  to  have  them  located  in  the  southern  district, 
in  the  vicinity  of  Mosquito  Biver,  and  after  having  consulted  majiy 
neighbors  in  reference  to  vacant  lands,  as  he  has  no  wish  to  enter 
into  disagreeable  litigation  with  other  petitioners,  or  to  injure  them 
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in  any  way,  he  begs  of  your  excellency,  be  pleased  to  grant  him 
15,000  acres  of  land  out  of  those  lands  which  are  vacant  between 
the  rivers  St.  John  and  St.  Mary's,  in  the  place  called  Nassau,  and 
in  case  the  said  vacant  lands  do  not  comprehend  the  number  of  acres 
he  solicits,  he  begs  your  excellency  to  have  the  goodness,  when  the 
survey  will  take  place,  to  grant  him  the  deficiency  on  the  River  St 
Mary's,  and  he  obligates  himself  to  take  possession  of  the  said  lands 
^ttdn  the  term  of  six  months ;  which  favor,  he  doubts  not,  he  will 
receive  from  the  noble  munificence  of  your  excellency. 

Daniel  O'Hara. 

St.  Augustine^  of  Florida^  third  of  September^  one  thotisa/nd  eight 
hundred  and  ihree, 

•decrbb.  [  •  280  ] 

St.  Augustine^  3d  September j  1803.     Let  the  commandant 
engineer  inform  on  the  subject.  White* 

Having  taken  cognizance  of  the  petition,  and  in  obedience  to  the 
preceding  decree,  I  represent  to  your  excellency,  that  the  culture  of 
the  lands  solicited  by  the  petitioner  does  not  interfere  with  the  de- 
fence of  the  province,  therefore,  as  far  as  the  department  of  fortifica 
tions  is  concerned,  your  excellency  may  grant  to  him  the  number  of 
acres  you  see  fit  This  is  all  I  have  to  represent  to  your  excellency, 
-who  will  determine  according  to  your  pleasure. 

Nicolas  Barcelo. 

SL  Augustine^  of  Florida^  5th  September^  1803. 

DECBEB. 

St.  AugustinCj  of  Florida^  5th  September j  one  thousand  eight  him* 
dred  and  three. 

The  lands  solicited  by  the  petitioner  are  hereby  granted  to  him,  in 
the  place  indicated,  without  prejudice  to  a  third  peurty,  and  until  the 
time  when,  in  conformity  to  the  number  of  workers  whom  he  may 
have  to  cultivate  them,  the  corresponding  number  of  acres  may  be 
surveyed  to  him,  it  being  well  understood  that  he  shall  not  claim  in- 
demnity for  damages  or  losses  in  the  case ;  that  under  the  apprehen- 
sion of  an  invasion,  or  other  motives  relating  to  the  royal  service,  he 
be  ordered  to  retire  in  the  interior  of  the  province,  and  that  he  will 
take  possession  of  the  said  land  within  the  term  of  six  months  firom 
this  date.  White. 

It  win  be  perceived  that  the  memorialist  asks  for  15,000  acres,  as 
it  is  his  intention,  with  his  vast  property  and  numerous  family,  to 
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settle  in  the  province.  He  asks  for  it  at  the  place  called  Nassau,  and 
if  it  cannot  be  found  vacant  there,  when  the  survey  is  made,  that  the 
deficiency  may  be  granted  on  the  River  St  Mary's,  and  he  obliges 
himself  to  take  possession  within  six  months.  The  decree  of  the 
governor  is,  the  lands  ^^  solicited  by  the  petitioner,  are  hereby  granted 
to  him  in  the  place  indicated,"  "  in  conformity  to  the  number  of 
workers  which  he  may  have  to  cultivate  them,  the  corresponding 
number  of  acres  may  be  surveyed  to  him,"  "  and  that  he  will  take 
possession  of  said  land  within    the  term  of  six  months  from  this 

date." 
[  *  281  ]       *  It  is  a  decree,  then,  not  granting  15,000  acres  as  asked 

for,  but  so  much  in  the  place  where  it  is  asked  for,  as  shall 
be  surveyed,  in  conformity  to  the  number  of  workers  he  may  have  to 
cultivate  the  land ;  and  as  to  what  that  quantity  should  be,  there  is  no 
uncertainty,  for  we  have  the  regulation  of  Governor  White,  promul- 
gated by  him,  the  month  after  the  date  of  the  decree,  which  states, 
to  each  head  of  a  family  of  a  new  settler,  there  shall  be  granted  fifty 
acres  of  land,  and  an  equal  quantity  to  a  single  person,  widow  or 
widower,  and  to  the  children  or  slaves  of  sixteen  years  of  age,  twenty- 
five  acres  each.  This  regulation,  then,  determines  in  that  respect, 
what  the  governor  intended  to  grant ;  and  the  conclusion  that  the 
grant  was  to  be  in  conformity  with  the  regulation,  cannot  be  shaken 
by  the  suggestion  that  the  decree  was  made  before  the  date  of  the 
regulation,  as  it  might  be,  if  the  grant  had  been  for  15,000  acres  in 
terms.  There  is  no  grant  for  any  quantity ;  when  it  is  found  that  the 
decree  is  restrained  to  a  right  to  be  determined  by  the  number  of 
workers  which  the  memorialist  shall  have,  that  the  governor  had 
the  power  to  make  a  grant  with  such  a  restriction,  and  that  so  shortly 
after  the  decree  was  made  as  the  following  month,  he  promulgated  a 
general  rule  for  grants  to  new  settlers ;  the  inference  is  good,  until  it 
is  contradicted  by  some  other  fact,  or  other  regulation  applying  to 
new  settlers,  that  the  memorialist  was  to  take  under  the  decree  in  his 
favor,  as  contemporary  new  settlers  would  have  to  take.  The  me- 
morialist never  made  a  settlement.  The  witness,  Marien,  says,  he 
did  attempt  a  settlement ;  that  a  house  was  built,  and  that  O'Hara 
informed  him  he  had  employed  a  carpenter  to  build  it ;  but  the  me- 
morialist never  took  his  family  nor  negroes  to  the  land.  The  con- 
struction of  a  house  was  no  compliance  with  the  condition  of  the 
grant  That  act  itself,  could  not,  under  the  regulation,  give  a  right 
to  any  number  of  acres.  The  right  vested  upon  the  persons,  black 
and  white,  who  might  be  carried  to  make  a  settlement.  The  house 
is  good  evidence  of  an  intention  to  settle  with  persons ;  but  if  the 
evidence  discloses  the  fact  that  no  persons  or  workers  were  ever  taken 
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to  it,  that  cultiyation  was  not  began,  the  inference  is  made  the 
stronger  that  the  rights  of  the  memorialiBt  under  the  decree  were 
abandoned. 

The  record  discloses  an  attempt  by  the  memorialist,  im- 
mediately •  after  the  decree  of  the  governor,  to  get  ne-  [  •  282  ] 
groes  from  Jamaica  for  a  settlement,  and  that  the  vessel  in 
which  they  were  embarked  was  taken  into  Savannah  and  libelled  in 
admiralty ;  but  the  proceedings  in  admiralty  do  not  show  that  the 
memorialist  wtis  deprived,  ultimately,  of  the  negroes ;  and  if  he  was 
not,  and  the  negroes  were  restored,  no  cause  is  shown  why  they  were 
not  taken  to  Florida.  But  if  they  were  not  restored,  it  will  scarcely 
be  contended  that  an  unfortunate  attempt  to  carry  negroes  to  take 
possession  of  the  land,  fulfils  the  intention  of  a  grant,  the  quantiiy 
of  which  is  to  depend  upon  the  number  of  workers  actually  employed 
in  cultivation.  But  there  was  not  only  a  failure  to  settle  in  this  casCi 
there  was  an  actual  abandonment  We  hear  nothing  of  the  memo* 
riaUst,  or  of  any  attempt  to  settle  the  land,  from  the  spring  of  1804 
until  1819.  There  never  was  a  survey  of  any  land,  by  authority, 
though  one  is  alluded  to,  until  March,  1819 ;  and  that  was  made 
without  the  order  of  the  Spanish  authorities  in  Florida.  Indeed,  it 
was  done  against  authority,  for  we  find  from  the  testimony  in  the 
cause,  that  O'Hara  petitioned  Grovemor  Coppinger,  on  the  20th 
April,  1819,  within  a  few  months  of  sisteen  years  after  Governor 
White's  decree  had  been  given  upon  his  memorial,  for  an  order  of 
survey  upon  the  decree,  and  that  it  was  refused.  We  have,  then,  in 
thb  fact,  a  denial  of  the  memorialist's  right  to  the  land,  by  a  gov- 
ernor of  Florida.  There  can  be  no  doubt  it  was  looked  upon  by 
Governor  Coppinger  as  abandoned,  and  that  the  right  to  the  same 
was  lost  under  the  9th  article  of  Governor  White's  regulations,  al- 
ready spoken  of  as  contemporary  with  the  decree  upon  the  memorial 
of  O'HBira,  2  White's  New  Rec  278.  It  is  not  necessary  for  us  to 
speak  of  a  subsequent  attempt,  by  O'Hara,  to  introduce  negroes  into 
Florida,  in  1819,  and  its  failure.  This  right  to  the  land  originally 
asked  for,  had  ceased ;  he  could  make  no  claim  under  the  decree  of 
September,  1803,  and  a  revival  of  the  old  grant  by  the  Spanish  au- 
thorities would  have  been  substantially  a  violation  of  the  treaty  with 
Spain,  which  only  confirms  grants  made  before  the  24th  January, 
1818.^ 

With  this  view  of  the  case,  we  think  the  decree  of  the  court  be- 
low should  be  affirmed. 

But,  if  the  right  of  the  appellants  had  not  been  lost  by  their  neg- 
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lect  to  settle  the  land  with  workers,  we  should  say  the  grant 
[  *  283  J  *  itself  was  too  indefinite  to  convey  any  land,  nnless  a  sur- 
vey had  been  made,  and  had  been  recognized  by  the  Span- 
ish  authorities ;  or  unless  the  grantee  had  settled  and  occupied  land 
under  that  decree,  in  which  event  a  survey  might  be  presumed.  The 
memorialist  asks  for  lands  in  the  place  called  Nassau,  and  in  the 
event  of  the  whole  quantity  not  being  got  there,  for  the  deficiency  to 
be  made  up  on  the  River  St.  Mary's.  Such  a  place  as  the  place 
called  Nassau  is  not  known,  unless  is  meant  by  it  all  the  land  be- 
tween Nassau  River  and  the  St  John's  and  St  Mary's.  It  is  equi- 
distant, or  nearly  so,  from  those  rivers,  and  wends  its  way  to  ihe 
Atlantic,  in  a  course  of  fifty  or  sixty  miles.  If  the  land  is  to  be 
taken  on  the  Nassau,  where  shall  a  survey  be  begun,  and  on  what 
part  of  the  St  Mary's  shaU  the  deficiency  in  quantity  be  taken,  sup- 
posing that  a  part  can  be  found  in  the  ^<  place  called  Nassau  ?  "  The 
St  Mary's  is  known  as  the  boundary  between  Florida  and  Georgia, 
and  that  its  head,  or  source,  is  on  the  Oquafanoche  Swamp.  It  is 
navigable  for  a  hundred  miles  firom  its  mouth  to  the  Atlantic,  be- 
tween Cumberland  and  Amelia  Islands.  Where,  then,  shall  a  survey 
begin  in  this  range,  under  this  decree  ?  It  is  no  answer  to  say  the 
decree  is  for  vacant  land,  and  if  there  is  vacant  land  there  now,  a 
survey  could  be  made ;  for  the  place  where  the  survey  is  to  be  made, 
must  first  be  made  certain,  if  not  as  to  fixed  boundaries,  at  least  so 
certain,  by  evidence  of  general  or  popular  apprehension,  as  to  show 
what  was  the  grantor's  notion  of  the  limits  of  country  within  which 
he  intended  to  grant  Unless,  then,  a  survey  can  be  made  of  the 
original  grant,  in  the  place  called  Nassau,  the  alternative  for  any  de- 
ficiency on  the  St  Mary's  River  cannot  be  shown,  which  alone  would 
entitle  the  memorialist  to  land  there.  This  grant  is  therefore  void,  on 
account  of  uncertainty.  It  is  not  made,  as  the  court  said  in  the  case 
of  Buyck  V,  United  States,  decided  at  this  term,  in  such  a  way  as  to 
distinguish  it  firom  things  of  a  like  kind,  nor  has  the  identity  of  the 
grant  been  shown  by  extraneous  evidence. 
The  judgment  of  ihe  court  is  affirmed. 

16  P.  153;  8H.  778. 


William  M.  Owin,  Marshal  of  ihe  Southern  District  of  Missi9sippi| 
Plaintifi'in  Error,  v.  Jambs  H.  Breedlove,  Defendant  in  Error. 

15  P.  284. 

A  jadgment  of  dismissal  ander  the  forty-third  rule  of  this  court,  is  nUi  only,  during  th« 
term,  and  in  the  exercise  of  a  sound  discretion  the  ooart  may,  and  unless  injorioos  to 
tome  substantial  right  of  the  defendant,  will  reinstate  the  case. 
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Error  to  the  circuit  court  of  the  United  States  for  the  southern 
district  of  MississippL 

Walker^  for  the  motion. 

Key  J  contra. 

•  Tanby,  C.  J.,  delivered  the  opinion  of  the  court  [  •  286  J 

This  case  was  docketed  and  dismissed  on  the  9th  of  Feb- 
mary,  of  the  present  term,  upon  the  motion  of  the  defendant  in  errori 
under  the  forty-third  rule  of  the  court ;  and  upon  the  11th  of  the 
same  month,  upon  a  like  motion,  a  mandate  was  ordered  to  issue  to 
the  circuit  court  to  proceed  in  the  case,  which  was  accordingly  issued 
on  the  next  day.  On  the  6th  of  March,  the  plaintiff  in  error  ap- 
peared in  court  by  his  counsel,  and  produced  and  filed  with  the  clerk 
the  record  of  the  case,  and  moved  the  court  to  strike  out  the  judg- 
ment of  dismissal,  and  to  continue  the  case. 

The  judgment  of  dismissal  under  the  rule  above  mentioned,  is  a 
judgment,  nisi;  and  it  may  be  stricken  out  at  any  time  during  the 
term,  upon  motion,  unless  it  appears  that  the  omission  to  file  the 
record,  and  docket  the  case  at  an  earlier  period  of  the  court,  has  been 
injurious  to  the  interests  of  the  defendant  in  error.  The  motion  to 
reinstate,  addresses  itself  to  the  sound  discretion  of  the  court ;  and 
care  will  always  be  taken  in  granting  the  rule,  that  no  injustice  is 
done  to  the  opposite  party. 

In  the  case  of  Owings  t;.  Tieman's  Lessee, -10  Pet  24,  the  motion 
to  dismiss,  and  the  motion  by  the  plaintijffin  error,  to  docket  the  case, 
were  contemporaneous ;  and  the  court  said,  that  the  motion  of  the 
plainti£f  ought  to  be  allowed ;  although  in  that  case  it  appeared  that 
the  writ  of  error  had  been  sued  out  to  the  preceding  term  of  this 
court 

According  to  this  decision,  the  motion  of  the  plaintiff  in  error 
must  have  prevailed  if  it  had  been  contemporaneous  with  that  of  the 
defendant ;  and  the  delay  since  does  not  appear  to  have  operated 
injuriously  to  him,  nor  to  have  retarded,  in  any  degree,  the  ultimate 
decision  of  the  case.  For  if  the  record  had  been  filed  at  the  time  of 
the  motion  to  dismiss,  it  is  now  evident,  firom  the  state  of  the  busi- 
ness of  the  term,  that  the  case  could  not  have  been  reached  and 
disposed  of  during  the  present  session  of  the  court  The  court| 
therefore,  will  order  it  to  be  reinstated  on  the  docket,  and  continued, 
and  the  mandate,  which  was  improvidently  issued,  to  be  recalled. 

On  consideration  of  the  motion,  and  of  the  arguments  of  counsel 
thereupon  had,  as  well  against  as  in  support  of  said  motion,  it  is 
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now  here  ordered  and  adjudged  by  this  court,  that  the  judgment  of 
this  court,  docketing  and  dismissing,  with  costs,  the  writ 
[  •  286  ]  *  of  error  in  the  above  entitled  cause,  on  Tuesday,  the  9fli 
day  of  February  last,  of  the  present  term  of  this  court  be, 
and  the  same  is  hereby  declared  utterly  null  and  void ;  and  that  the 
mandate  of  this  court,  directed  to  the  judges  of  the  said  circuit 
court  in  this  cause  be,  and  the  same  is  hereby  revoked ;  and  it  is 
also  now  here  further  ordered  that  the  clerk  of  this  court  do  forth- 
with send  to  the  judges  of  the  circuit  court  of  the  United  States  for 
the  southern  district  of  Mississippi,  a  copy  of  this  order  of  court, 
under  seal  of  this  court.  8  W.  97. 


Jane  Young,  and  others,  Legatees  of  John  Parks,  deceased,  Appel- 
lants, V.  Edward  L.  Smith  and  Henry  N.  ^llbn,  Executors  of 
the  last  Will  and  Testament  of  John  Parks,  deceased. 

15  P.  287. 

Upon  a  bill  in  equity  by  residuary  legatees  against  execators,  to  recoyer  their  respective 
proportions  of  the  personal  estate,  a  decree  which  orders  a  certain  sum  to  be  paid  to  the 
complainants,  and  directs  the  execators  to  pay  into  court  the  proceeds  of  debts  due  to  the 
testator,  when  collected,  is  not  final,  and  an  appeal  does  not  lie. 

The  case  is  stated  in  the  opinion  of  the  court 
Sergeant,  for  the  motion. 
Ket/j  contra. 

Stort,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of  the  south- 
ern district  of  Alabama,  in  a  suit  in  equity ;  and  the  only  question 
now  submitted  for  our  consideration  is  whether  the  decree  in  the 
case  is  a  final  decree,  in  the  sense  of  the  acts  of  congress  of  the  24th 
of  September,  1789,  c.  20,  §  22 ;  i  and  the  act  of  3d  of  March,  1803, 
c.  93 ;  ^  from  which  an  appeal  lies  to  this  court 

The  original  bill  was  brought  by  the  plaintiffs,  (now  ap- 
[  *  288  ]  pellants,)  *  against  the  appellees,  as  executors  of  John  Parks, 
to  recover  their  respective  proportions  as  residuary  legatees 
of  the  personal  estate  of  the  testator  under  his  will,  and  for  an  ac- 
count and  due  administration  of  the  assets.  Upon  the  coming  in  of 
the  answer,  it  was  referred  to  a  master  to  take  an  account ;  the  mas- 
ter afterwards  md,de  a  report,  to  which  exceptions  were  filed ;  and  it 
was  thereupon  ordered  by  the  court  that  the  sum  of  $7,795.27,  ad- 
mitted to  be  in  the  hands  of  the  executors,  be  paid  into  court,  subject 
to  the  order  of  the  court,  which  was  accordingly  paid ;  and  the  report 

1  1  Stats,  at  Large,  84.  s  2  lb.  244. 
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was,  thereupon,  referred  back  to  the  master ;  and  after  several  inter- 
mediate proceedings  and  reports,  the  master  made  his  final  report  on 
the  2d  of  March,  1840,  by  which  he  found  a  balance  then  in  the 
hands  of  the  executors,  of  $11,355.23,  inclusive  of  the  said  sum  of 
$7,795.27,  and  exclusive  of  sundry  uncollected  debts,  then  outstand- 
ing, some  of  which  were  good,  some  doubtful,  and  some  bad.  To 
this  report  the  plaintiffs  filed  certain  exceptions,  on  the  27tb  of  the 
same  month ;  which  exceptions  were  disallowed  by  the  court  as  not 
having  been  taken  before  the  master,  or  filed  in  the  proper  time. 
And  thereupon  the  court  proceeded  to  decree  that  the  report  be 
accepted,  that  the  plaintifis  should  have  execution  for  the  said  sum 
of  $11,355.23 ;  and  <Hhat  as  to  the  residue  of  the  debts  due  to  the 
estate  of  John  Parks,  deceased,  and  not  collected,  it  is  ordered  and 
adjudged  by  the  court,  that  as  soon  as  the  said  executors  shall  suc- 
ceed in  the  collection  of  the  same,  or  any  part  thereof,  that  they  do 
pay  the  amount  into  court  for  distribution,  to  be  made  under  the 
direction  of  this  court"  The  plaintiffs  having  received  the  said  sum 
of  $7,795.27,  acknowledged  the  receipt  thereof;  which  was  to  be 
credited  on  the  decree  as  a  payment  made  on  the  18th  of  November, 
1838 ;  to  the  above  decree  the  appeal  is  taken. 

We  are  of  opinion  that  the  decree  is  an  interlocutory  and  not  a  final 
decree,  in  the  sense  of  the  act  of  congress.  It  is  plain  that  it  does 
not  dispose  of  the  whole  matter  in  controversy  between 
*  the  parties.  And  if  an  appeal  cotdd  now  lie  upon  the  de-  [  *  289  ] 
cree  already  rendered,  an  appeal  could  also  lie  from  time  to 
time,  firom  any  future  decree  of  distribution  of  any  assets  which 
may  be  collected  after  the  former  decree,  toties  quoties  ;  without  any 
final  decision  being  made  of  all  the  matters  in  controversy.  In  our 
judgment  this  would  be  against  the  clear  import  and  intention  of  the 
acts  of  congress ;  which  were  designed  to  give  an  appeal  only  from 
a  decree  final,  upon  the  whole  matters  and  merits  of  the  controversy. 

The  consequence  is,  that  the  appeal  must  be  dismissed,  with  costs. 


The  Unitei)  States,  Plaintiffs  in  Error,  v.  William  Linn  and 
others.  Defendants  in  Error. 

15  p.  290. 

An  iiutniineiit,  signed  by  a  receiver  of  public  moneTii  and  his  sureties,  acknowledging  them- 
selves  indebted  to  the  United  States  in  a  sum  of  money,  conditioned  to  be  void  on  per- 
formance by  the  officer,  of  the  duties  of  his  office,  the  appointment  to  which  it  recites,  but 
having  no  seals,  though  not  a  bond,  is  a  binding  simple  contract,  good  at  common  law 
and  not  made  void  by  any  act  of  congress. 

The  case  is  stated  in  the  opinion  of  the  court 
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Oilpinj  (attomey-generaly)  for  the  Uaited  States. 

N.  JBL  Swayne^  contra. 

[  •  311  ]      •  Thompson,  X,  delivered  the  opinion  of  the  court 

This  cases  comes  from  the  circuit  court  of  the  United 
States  for  the  State  of  Illinois,  on  a  certificate  of  division  of  opinion 
upon  the  following  points :  — 

1.  Whether  the  obligation  set  out  in  the  second  and  third  counts 
in  the  declaration,  being  without  seal,  is  a  bond  within  the  act  of 
congress.^ 

2.  Whether  such  instrument  is  good  at  common  law. 

Upon  the  first  point  no  doubt  can  exist.  There  being  no  seal  to 
the  instrument,  it  is  not  a  bond.  This  point  wus  abandoned  by  the 
attorney-general,  on  the  argument ;  and  the  question  must  of  course 
be  answered  in  the  negative.  And  as  the  act  of  congress  directs  the 
security  to  be  taken  by  bond,  this  answer  necessarily  implies  that  the 
instrument  now  in  question  is  not  in  form  the  instrument  required 
by  tiie  act  of  congress.  And  the  second  point  presents  the  broad 
question  whether  the  instrument  is  good  and  binding  at  common 
law,  independent  of  the  statute,  as  to  the  mere  form  of  the  security. 

If  this  is  a  contract  entered  into  by  competent  parties,  and  for  a 
lawful  purpose,  not  prohibited  by  law,  and  is  founded  upon  a  suffi- 
cient consideration,  it  is  a  valid  contract,  at  conunon  law.  In  the 
case  of  the  United  States  v.  Tingey,  5  Pet  115,  it  was  held  by  this 
court,  that  the  United  States  being  a  body  politic,  have  a  capacity  to 
enter  into  tracts,  and  take  bonds  or  securities  within  the  sphere  of 
their  constitutional  powers,  and  appropriate  to  the  just  exercise  of 
those  powers,  through  the  instrumentality  of  the  proper  department, 
to  which  those  powers  are  inlrusted,  whenever  such  bonds  or  con- 
tracts are  not  prohibited  by  law,  although  the  making  such  coniaracts, 
or  taking  such  bonds,  may  not  have  been  prescnbed  by  any  preexist- 
ing legislative  act 

From  this  it  follows,  that  a  voluntary  contract  or  security  taken  by 
the  United  States  for  a  lawful  purpose,  and  upon  a  good  considera- 
tion, although  not  prescribed  by  any  law,  is  not  utterly  void.  That 
the  instrument  in  question  was  taken  for  a  lawful  purpose  cannot  be 
questioned.  It  was  taken  to  secure  the  faithful  performance  of  duties 
imposed  by  law  upon  a  receiver  of  public  money. 

AltJiough  the  question  came  up  in  the  circuit  court  upon 

*  312  ]  a  *  demurrer  to  the  declaration,  the  point  certified  does  not 
involve  any  inquiry  respecting  the  sufficiency  of  the  declara- 

*  8  Stats,  at  Large,  571. 
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tion.  The  declaration  is  refenred  to  merely  for  a  description  of  the 
instrament  upon  which  the  question  arose.  And  if  the  instrument 
can  be  made  valid  and  binding  at  common  law,  by  any  averments 
and  legal  evidence,  the  question  must  be  answered  in  the  afiBrmative. 
This  instrument,  as  set  out  in  the  second  and  third  counts  in  the 
declaration,  bears  date  on  the  Ist  day  of  April,  in  the  year  1836, 
reciting  that  the  President  of  the  United  States  had,  pursuant  to 
law,  appointed  the  said  William  linn  to  be  receiver  of  public  money, 
for  the  district  of  lands  subject  to  sale  at  Vandalia,  in  the  State  of 
Illinois,  for  the  term  of  four  years  from  the  12th  day  of  January,  in 
the  year  1835,  by  commission  bearing  date  on  the  12th  of  February, 
1835.  That  the  said  defendants  did  then  and  there,  in  and  by  said 
instrument  in  writing,  by  the  names,  contractions,  abbreviations,  euid 
descriptions,  &c.,  (naming  all  the  defendants,)  acknowledge  them- 
selves to  be  held,  and  firmly  bound,  unto  the  said  plaintiff  in  the  sum 
of,  and  promised  to  pay  unto  the  said  plaintiffs,  $100,000  of  money 
of  the  United  States ;  to  which  payment  well  and  truly  to  be  made, 
they,  the  said  defendants,  bound  themselves  jointiy  and  severally, 
their  joint  and  several  heirs,  executors,  and  administrators,  by  the 
said  instrument  in  writing ;  which  said  instrument  in  writing,  was,  how- 
ever, to  be  void  and  of  none  effect,  in  case,  and  upon  the  condition, 
that  the  said  William  Linn  should  faithfully  execute  and  discharge 
the  duties  of  his  oj£ce  of  receiver  of  public  moneys  as  aforesaid ; 
otherwise  the  said  inslrument  in  writing  should  abide  and  remain  in 
full  force  and  virtue.  And  the  question  is,  whether  this  instrument 
is  binding  at  common  law,  as  a  security  for  the  faithful  discharge  of 
the  duties  of  receiver  of  public  moneys,  by  William  Linn.  The 
argument  urged  to  the  court  against  the  validity  of  this  instrument, 
has  been  presented  under  the  following  heads :  — 

1.  That  the  writing  is  without  consideration. 

2.  If  not  vidthout  consideration,  it  was  a  past  and  executed  con- 
sideration. 

3.  That  it  is  contrary  to  the  policy  of  the  act  of  congress,  and  so 
void. 

*  The  recital  in  the  instrument  is,  that  the  President  of  [  *  313  [ 
the  United  States,  pursuant  to  law,  had  appointed  the  said 
William  Linn  receiver  of  public  money  for  the  district  of  land,  sub- 
ject to  sale  at  Vandalia,  in  the  State  of  Illinois,  for  the  term  of  four 
years  from  the  12th  of  January,  1835,  and  who  was  didy  commis- 
sioned for  that  purpose ;  and  he  was  accordingly,  by  the  laws  of  the 
United  States,  entitied  to  receive  the  same  compensation  and  emolu- 
ments, and  subject  to  the  same  duties  in  every  respect  in  relation  to 
the  lands  to  be  disposed  of  at  his  office,  as  are  or  may  be  by  law 
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provided  in  relation  to  the  receivers  of  public  money  in  other  offices 
established  for  the  sale  of  public  lands ;  and  was  by  law  required  to 
give  security  in  the  same  manner  and  sum  as  other  receivers  of  pub- 
lic moneys  for  the  sale  of  public  lands.  4  Story,  2374,  art  26  June, 
1834.' 

These  emoluments  were  the  considerations  allowed  him  for  the 
execution  of  the  duties  of  his  office ;  and  his  appointment  and  com- 
mission entitled  him  to  receive  this  compensation,  whether  he  gave 
any  security  or  not  His  official  rights  and  duties  attached  upon  his 
appointment  This  was  so  held  by  this  court  in  the  case  of  the 
United  States  v.  Bradley,  10  Pet  364.  The  court  there  say,  it  has 
been  objected  that  Hall  was  not  entitled  to  act  as  paymaster  until 
he  had  given  the  bond  required  by  the  act  of  1816,®  in  the  form 
therein  prescribed ;  and  that,  not  having  given  any  such  bond,  he  is 
not  accountable,  as  paymaster,  for  any  moneys  received  by  him.  We 
are,  say  the  court,  of  a  different  opinion.  Hall's  appointment  as  a 
paymaster  was  complete  when  his  appointment  was  duly  made  by 
the  President,  and  confirmed  by  the  senate.  The  giving  the  bond 
was  a  mere  ministerial  act,  for  the  security  of  the  government ;  and 
not  a  condition  precedent  to  his  authority  to  act  as  a  paymaster. 
Having  received  the  public  moneys  as  paymaster,  he  must  account 
for  such  money.  According  to  this  doctrine,  which  is  undoubtedly 
sound,  Linn  was  a  receiver,  de  jnrcj  as  well  as  cle  factOy  when  the 
instrument  in  question  was  given.  And  although  the  law  requiring 
security  was  directory  to  the  officers  intrusted  with  taking  such  secu- 
rity, Linn  was  under  a  legal  as  well  as  a  moral  obligation  to  give  the 
security  required  by  law ;  and  being  entitled  to  the  compensation 

and  emoluments  attached  to  the  office,  which  by  his  com- 
[  *  314  ]  mission  was  to  continue  for  four  *  years  from  the  12th  of 

January,  1835,  this  was  a  sufficient  consideration  appear- 
ing on  the  face  of  the  instrument,  to  support  the  promise.  A 
benefit  to  the  promisor,  or  damage  to  the  promisee,  constitutes  a 
good  consideration.  5  Cranch,  150 ;  2  Pet  183.  If  Linn  received 
a  sufficient  consideration  to  uphold  the  promise  on  his  part,  it  was 
sufficient  to  bind  the  sureties.  There  was  no  necessity  for  any  con- 
sideration passing  directly  between  the  plaintiffs  and  the  sureties.  It 
was  one  entire  and  original  transaction ;  and  the  consideration  which 
supported  the  contract  of  Linn  supported  that  of  his  sureties.  K  the 
contract  between  the  plaintiffs  and  Linn  had  been  executed  and  per- 
fectly past,  before  the  other  defendants  became  sureties,  so  that  their 
promise  and  undertaking  could  not  connect  itself  with  the  original 

1  4  Stats,  at  Large,  686.  >  8  lb.  297. 
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contract,  it  wotdd  have  required  a  distinct  consideration.  Bnt  the 
whole  being  one  entire  and  original  contract,  and  not  collateral  on 
the  part  of  the  sureties,  the  consideration  received  by  Linn  was  suf- 
ficient to  support  the  contract  on  the  part  of  his  sureties.  8  Johns. 
37  ;  Cro.  Eliz.  137 ;  3  Bur.  1886. 

2.  This  was  not  a  past  and  executed  consideration.  The  mere 
appointment  of  Idnn,  as  a  receiver  of  public  money,  was  not  the 
consideration  of  the  contract,  but  the  emoluments  and  benefit  result- 
ing from  the  appointment  formed  the  consideration.  It  was  a  con- 
tinuing consideration,  running  with  his  continueuice  in  office ;  and 
existed  in  full  force  at  the  time  the  instrument  in  question  was  signed. 
This  appears  firom  the  recitals  in  the  contract  The  term  of  office 
was  four  years  firom  the  13th  of  January,  1835. 

3.  But  it  has  been  very  strongly  pressed  upon  the  court,  that  it  is 
against  the  policy  of  the  act  of  congress,  to  allow  security  to  be 
taken  otherwise  than  by  a  bond.  It  may  be  well  questioned  whether 
this  objection  comes  properly  under  consideration  in  the  question 
certified  to  this  court ;  which  is  simply,  whether  this  inslrument  is 
good  at  common  law.  This,  in  strictness,  presents  the  question  en- 
tirely independent  of  the  statute,  and  as  if  no  statute  had  ever  been 
passed  on  the  subject  But  we  do  not  wish  to  confine  ourselves  to 
this  narrow  view  of  the  question.  The  act  of  congress,  under  which 
this  instrument  was  taken,^  (1  Story,  786,  §  6,)  directs  that 

a  receiver  of  public  moneys  shall,  before  *  he  enters  upon  the  [  *  315  ] 
duties  of  his  office,  give  bond,  with  approved  security,  in 
the  sum  of  $10,000,  for  the  faithful  discharge  of  his  trust  The 
statute  does  not  profess  to  give  the  precise  form  of  the  bond.  It  is 
only  a  general  direction  to  give  a  bond  for  the  faithful  discharge  of 
the  trust  There  are  no  negative  words  in  the  act,  or  any  thing  by 
implication  or  otherwise,  to  make  void  a  security  taken  in  any  other 
form ;  nor  is  there  any  thing  in  reason  or  sound  principle,  that  should 
lead  to  such  a  conclusion.  Had  it  been  deemed  by  congress  of  such 
importance  as  is  now  attached  to  it,  it  is  reasonable  to  suppose  that 
securities  taken  otherwise  than  by  bond,  would  have  been  declared 
void.  The  only  objection  urged  against  the  validity  of  this  instru- 
ment is,  that  it  has  no  seals  annexed  to  the  names  of  the  signers. 
In  every  other  respect,  it  is  not  pretended  but  that  it  conforms  pre- 
cisely to  the  requirements  of  the  statute.  And  what  is  the  real  dif- 
ference between  an  instrument  under  seal,  and  one  not  under  seal  ? 
The  only  material  difference  is,  that,  in  the  one  case,  the  seal  imports 
a  consideration,  and  in  the  other,  it  must  be  proved.     There  ought 

^  2  Stats,  at  Large,  75. 
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to  be  some  very  strong  grounds  to  authorize  a  court  to  declare  an  in- 
strument absolutely  void,  which  has  been  voluntarily  made,  upon  a 
good  consideration,  and  delivered  to  the  party  for  whose  benefit  it 
was  intended.  There  is,  in  this  case,  no  principles  of  public  policy 
or  morality  violated.  But,  on  the  contrary,  the  object  and  purpose 
for  which  the  instrument  was  given,  was  in  furtherance  of  the  pro- 
visions of  the  statute,  and  in  compliance  with  the  legal  and  moral 
obligations  imposed  upon  the  receiver  of  public  moneys.  The  act 
of  congress  directs  a  bond  to  be  taken,  in  the  penalty  of  $10,000. 
Suppose  a  bond  should  be  taken  in  the  penalty  of  $20,000,  would  it 
on  that  account  be  void  ?  K  it  must  pursue  the  precise  directions  of 
the  act,  it  certainly  would  be  void.  The  authority  given  to  the  Pres- 
ident to  increase  the  amount  of  the  bonds,  was  not  passed  until  the 
year  1820,^  3  Story,  1790,  and  if  any  departure  from  the  precise  forna 
of  the  security  directed  by  the  statute  would  make  void  the  bond, 
an  increase  of  the  penalty  would  have  had  that  effect,  before  the  act 
of  1820.  The  act  directs  a  bond  to  be  given,  with  approved  secu- 
rity. The  nature  of  this  security  is  not  prescribed.  A  mortgage,  or 
any  other  approved  security,  voluntarily  given,  would  no 
[  *  316  ]  doubt  be  *  valid ;  and  it  would  be  no  very  forced  interpreta- 
tion of  this  act,  to  consider  this  instrument  as  such  security. 
It  will  be  seen,  from  the  recital,  compared  with  the  date  of  this  in- 
strument, that  it  was  given  long  after  the  appointment  of  Linn* 
Why,  and  under  what  curcumstances  it  was  given,  do  not  appear ; 
nor  is  it  important  here  to  inquire.  Should  that  become  necessary, 
the  proper  time  to  inquire  into  that  matter,  will  be  upon  the  trial  of 
the  cause. 

The  point  now  presented  to  this  court  is  a  single  and  abstract 
question ;  whether  this  instrument  is  good  at  common  law.  It  is 
argued  that  this  instrument  is  absolutely  void,  on  the  ground  that 
it  is  against  the  policy  of  the  act  to  permit  security  to  be  taken  in 
any  other  form  than  is  prescribed  by  the  act  In  a  certain  sense  this 
may  be  true.  It  is  the  duty  of  all  public  officers  intrusted  with  the 
execution  of  powers  delegated  to  them,  to  pursue  the  directions  of 
the  law  conferring  the  power.  But  to  conslrue  all  such  laws  as  a 
special  delegation  of  authority,  to  be  strictiy  and  literally  pursued ; 
and  to  consider  every  departure  from  it,  as  done  without  authority, 
and  absolutely  void,  would  frequentiy  be  defeating  the  very  object 
and  purpose  for  which  the  law  is  made,  and  ought  not  to  receive 
such  a  construction,  unless  the  statute  itself  declares  all  such  acts 
void.     But  if  the  mere  omission  to  put  seals  to  the  instrument  shall 
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make  it  void,  every  other  departure  from  a  strict  and  literal  compli- 
ance with  the  direction  of  the  act,  would  make  void  the  security. 

This  has  not  been  the  light  in  which  this  court  have  viewed  analo- 
gous cases.  In  the  case  of  The  United  States  v,  Bradley,  10  Pet.  364, 
already  referred  to,  the  court  say :  "  It  has  been  urged  that  the  act 
of  1816,  c.  69,  does,  by  necessary  implication,  prohibit  the  taking  of 
any  bonds  from  paymasters  other  than  those  in  the  form  prescribed 
by  the  6th  section  of  the  act ;  and,  therefore,  that  bonds  taken  in  any 
other  form,  are  utterly  void.  We  do  not  think  so  The  act  merely 
prescribes  the  form  and  purport  of  the  bond  to  be  taken  of  pay- 
masters by  the  war  department.  It  is  in  this  respect  directory  to  that 
department;  and,  doubtless,  it  would  be  illegal  for  that  department 
to  insist  upon  a  bond  containing  other  provisions  and  conditions, 
difiering  from  those  prescribed  or  required  by  law.  But  the  act  has 
nowhere  declared  that  all  other  bonds,  not  taken  in  the  pre- 
scribed form,  shall  be  •utterly  void.  Nor  does  such  an  [  *  317  ] 
implication  arise  from  any  of  the  terms  contained  in  the 
act,  or  from  any  principles  of  public  policy  which  it  is  designed  to 
promote.  A  bond  may,  by  mutual  mistake  or  accident,  and  wholly 
without  design,  be  taken  in  a  form  not  prescribed  by  the  act.  It 
would  be  a  very  mischievous  interpretation  of  the  act,  to  suppose 
that,  under  such  circumstances,  it  was  the  intendment  of  the  act  that 
the  bond  should  be  utterly  void.  Nothing,  we  think,  but  very  strong 
and  express  language  should  induce  a  court  of  justice  to  adopt  such 
an  interpretation.  Where  the  act  speaks  out,  it  would  be  our  duty 
to  follow  it.  Where  it  is  silent,  it  is  a  sufficient  compliance  with 
tlie  policy  of  the  act  to  declare  the  bond  void,  as  to  any  conditions 
which  are  imposed  upon  a  party  beyond  what  the  law  requires. 
This  is  not  only  the  dictate  of  the  common  law,  but  of  common  sense." 

The  act  under  which  the  security,  in  that  case,  was  taken,  is  sub- 
stantially the  same  as  the  one  under  which  the  instrument  now 
in  question  was  taken.  3  Story,  1576.  It  requires  the  paymaster  to 
give  good  and  sufficient  bond  to  the  United  States,  fully  to  account 
for  all  moneys  and  public  property  which  he  may  receive,  in  such 
sums  as  the  secretary  of  war  shall  direct.  All  the  reasons  urged  in 
favor  of  the  validity  of  the  bond  in  that  case,  apply  with  equal  force 
to  the  one  now  before  the  court.  The  only  departure  of  the  instru- 
ment from  the  directions  of  the  act,  is  the  want  of  a  seal ;  and  this, 
as  is  said  in  the  case  against  Bradley,  may  have  been  omitted  by 
mutual  mistake,  or  accident,  and  wholly  without  design.  We  think 
that  the  mere  want  of  seals  is  not  such  a  departure  from  the  act  as 
to  warrant  the  court  upon  any  supposed  principles  of  public  policy 
to  pronounce  this  instrument  utterly  void ;  it  being  good  at  commor 
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law,  and  given  in  fcurtherance  of  the  great  object  of  the  statute,  and 
as  security  for  the  faithful  discharge  of  the  duties  required  of  the 
office. 

We  are  accordingly  of  opinion  that  the  second  question  must  be 
answered  in  the  affirmative. 

Story,  J.,  M'Lean,  J.,  and  Baldwin,  J.,  dissented. 

9  H.  83. 


The  United  States,  Appellants,  v.  Joseph  Dblespine,  Appellee. 

15  P.  319. 

Under  the  act  of  May  26,  1830,  (4  Stats,  at  Laiige,  405,)  concerning  land  claims  in  Florida, 

if  any  limitation  of  time  for  filing  a  petition  is  implied,  it  can  only  be  one  year  from  the 

dato  of  that  act. 
Where  no  question  concerning  the  authenticity  of  title-papers  was  made  in  the  court  below, 

and  they  wore  introduced  without  objection,  proof  of  their  authenticity  cannot  be  required 

in  this  court. 
The  authenticity  of  a  document  having  been  sanctioned  by  a  Spanish  tribunal,  which  acted 

on  it,  in  making  a  title,  it  is  too  late  to  question  its  genuineness,  as  it  respects  that  title. 
The  powers  of  the  provincial  deputation  at  Havana  and  of  the  council  of  East  Florida,  in 

making  grants  in  the  last-named  province,  examined. 
A  grant  too  indefinite  to  be  located,  and  never  actually  located  by  any  survey  under  Spaniah 

authority,  is  void  as  against  the  United  States. 

Appeal  from  the  superior  court  of  the  southern  district  of  the 
territory  of  East  Florida,  upon  a  petition  by  the  appellee  for  confir- 
mation of  his  title  to  lands  in  that  district,  which  he  claimed  under  a 
Spanish  title.  The  material  facts  and  documents  appear  in  the 
opinion  of  the  court. 

GHlpin,  (attorney-general,)  for  the  United  States. 

Downing',  contra. 

[  •  328  ]       *  Catron,  J.,  delivered  the  opinion  of  the  court. 

The  first  objection  to  the  decree  of  the  court  below, 
made  in  behalf  of  the  United  States,  is:  1.  ''That  the  claim  ought 
not  to  be  sustained ;  because,  neither  the  claimant,  nor  those  under 
whom  he  claims,  ever  came  within  the  provisions  of  the  act  of  con- 
gress, applicable  to  the  said  daim ;  or  filed  any  petition,  memorial, 
or  necessary  documents  within  the  term  required  by  law." 

By  the  act  of  the  26th  of  May,  1830,  congress  declared,  that  all 
claims  to  lands  not  settled  by  that  act,  and  which  had  been  pre- 
sented to  the  commissioners  of  East  Florida,  or  to  the  register  and 
receiver   acting  as   such,  and  which   had   not  been  *  finally  acted 
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oponi"  should  be  adjudicated  and  settled  as  prescribed  by 
•the  act  of  1828.1  The  final  action  referred  to  in  the  act  [  *  329  ] 
of  1830,  was  that  of  congress.  7  Pet  94.  So  that  the 
daim  in  controversy  is  of  the  description  required,  and  within  the 
jurisdiction  of  the  courts,  by  the  4th  section  of  the  act  of  1830 ; 
nor  do  we  find  any  thing  in  the  act,  which  precluded  the  court 
below  firom  entertaining  the  petition  for  the  establishment  of  the 
claim,  on  the  ground  that  it  had  not  been  filed  in  time.  By  the  act 
of  1828,  c  70,  §  12,  it  was  declared,  that  claims  not  brought  before 
the  courts  within  one  year  firom  the  date  of  that  act,  should  be 
forever  barred ;  and  thus  stood  Delespine's  claim,  when  the  act  of 
1830  was  passed.  This  act  has  no  direct  limitation  in  it ;  nor  is  it 
open  to  inquiry  in  this  case,  whether  a  limitation  can  be  implied ; 
because  the  petition  was  filed  in  November,  1830,  within  one  year 
after  the  date  of  the  act;  &nd  although  the  first -petition  was  informal, 
and  defective  in  substance,  still,  it  would  be  too  strict,  to  say  it  was 
not  the  commencement  of  the  proceeding,  but  that  the  amendment 
allowed  by  the  superior  court  in  November,  1833,  should  be  taken  as 
the  date  when  the  claim  was  first  preferred. 

It  had  been  filed  before  the  commissioners  for  adjudicating  the 
Florida  land  claims,  as  early  as  1825,  we  are  informed  by  the  peti- 
tion ;  and  reported  to  congress,  with  a  recommendation,  that  it  be 
confirmed.  This  fact  is  not  denied,  or  controverted ;  and  which  we 
take  to  be  true. 

2.  It  is  insisted  that  the  evidence  in  the  cause  is  insufficient  to 
prove  that  the  alleged  grant  or  concession  was  ever  made. 

It  appears  that,  on  the  28th  day  of  May,  1813,  Arrambide  applied 
to  the  provincial  deputation,  at  Havana,  for  two  leagues  of  land  to 
each  point  of  the  compass,  making  92,160  acres ;  that,  on  the  4th  of 
December,  1813,  the  deputation  stated  to  the  council  of  St.  Augus- 
tine, that  it  granted  the  land  to  Arrambide  ;  and  referred  the  grantee 
to  the  council,  with  a  command  to  the  council  to  expedite  to  him 
the  title. 

The  ordinary  modes  of  granting  lands  in  Florida,  had  been  directly, 
either  by  the  captain-general  of  Cuba,  or  the  governor  of  Florida  ; 
but  owing  to  a  recent  call  of  the  Cortes  in  Spain,  and  a  reorganiza- 
tion of  the  Spanish  government,  existing  at  the  date  of  the 
concession ;  and  which  state  of  things  lasted  only  for  *  a  [  *  330  ] 
short  time,  the  mode  of  proceeding,  in  regard  to  granting 
the  public  domain,  was  changed,  and  the  powers  vested  in  the  tribu- 
nals known  as  "  the  Provincial  Deputations."     This  appears  by  the 
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royal  order  of  the  4th  of  Janiiary,  1813,  found  in  the  United  States 
Land  Laws,  Appendix,  1006.  It  was  made  the  duty  of  the  provin- 
cial deputations,  to  devise  the  most  convenient  means  of  making 
grants ;  and  through  the  secretaries  of  state,  to  report  the  same  to 
the  Cortes,  for  their  recognition  and  adoption. 

The  deputation  at  Havana  assumed  the  power  to  grant;  and 
nothing  appearing  to  the  contrary  of  the  existence  of  the  power  in 
that  body,  and  the  concession  made  at  Havana  not  being  opposed 
to  the  royal  order  of  January,  1813,  and  there  being  no  occasion,  in 
this  case,  to  inquire  into  the  powers  of  the  provincial  deputation,  we 
have  treated  the  testimonial  as  emanating  from  the  proper  authority, 
leaving  the  point  open  to  future  inquiry,  should  an  occasion  call  for 
it,  and  positively  require  us  to  decide  whether  the  deputation  had 
the  power  assumed. 

It  was  necessary  to  state  thus  much  of  the  case,  and  of  the  then 
state  of  the  Spanish  tribunals  and  history,  preparatory  to  discussing 
the  effect  of  the  proofs  intended  to  establish  that  the  grant  had  in 
fact  been  made. 

Jose  Leal,  representing  himself  as  a  notary  at  Havana,  certifies, 
that  on  the  13th  of  January,  1814,  he  had  recorded  the  original 
memorial  of  Arrambide,  and  the  documents  accompanying  the 
same,  with  the  testimonial,  or  concession ;  a  record  of  which  he 
testified  in  presence  of  two  witnesses.  This  record  purports  to  have 
been  made  pursuant  to  the  order  of  the  captain-general,  on  the  peti- 
tion of  Arrambide.  Thus  authenticated,  the  testimonial  of  the  grant 
appears  to  have  been  presented  to  the  council  of  East  Florida ;  but 
none  of  the  accompanying  documents,  so  far  as  can  be  seen,  or 
inferred  firom  the  record  before  us,  were  presented. 

On  the  1st  day  of  February,  1814,  the  council  acted  upon  the  testi- 
monial, but  granted  lands  at  a  different  place  firom  the  one  therein 
expressed. 

On  the  3d  of  June,  1814,  Entralgo,  the  secretary,  says:  ^  This  is  a 
copy."  And  on  the  6th  of  June  following,  Ygninez  and 
[  •  331  ]  •  Lopez,  styling  themselves  royal  collector,  and  treasurer, 
certify  to  the  official  character  of  Entralgo. 

How  far  the  forms  of  these  certificates  could  have  been  called  in 
question  in  the  superior  court,  it  is  difficult  to  say;  no  objection, 
however,  on  the  hearing  in  that  court,  was  made  to  the  introduction 
of  the  testimonial  given  the  interested  party  at  Havana,  nor  to  the 
resolution  taken  thereon  by  the  council  at  St  Augustine,  and  we 
therefore  do  not  feel  ourselves  justified  in  rejecting  them  on  this  ap- 
peal, because  of  the  informality  in  the  evidence  adduced  to  the  court 
below  of  their  existence  in  the  public  archives  of  Florida.     The 
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daim  had  been  presented  to  the  American  commissioners  years  be- 
fore, without  objection  to  the  existence  of  the  title  by  the  board,  so 
fieur  as  we  are  informed.  But  we  chiefly  rely  on  this,  that,  from  the 
nature  and  great  extent  of  the  claim,  if  such  an  objection  had  boen 
well  foimded,  or  even  suspected,  it  is  fair  to  presume  the  counsel  for 
the  government  of  the  United  States  would  have  interposed  and  de- 
manded of  the  superior  court,  on  the  hearing,  the  rejection  of  the 
daim,  on  the  ground  that  the  evidence  did  not  establish  its  exist* 
ence. 

From  any  thing  that  appears  to  the  contrary,  the  originals  of  thf 
proceeding*  had  before  the  council  of  St.  Augustine,  in  1814,  maj 
have  been  before  the  court,  and  admitted  in  evidence  without  objectiop 

Furthermore,  the  authenticity  of  the  testimonial  made  in  Arram- 
bide's  behalf,  at  Havana,  was  sanctioned  by  the  council  of  St  Au- 
gustine in  March,  1814.  That  was  the  tribunal  to  judge  of  its 
character  as  evidence ;  and,  having  been  treated  as  an  existing  and 
authentic  act,  this  court  cannot,  with  any  propriety  at  this  day,  hold 
otherwise,  especially  as  not  the  slightest  suspicion  attaches  to  the 
authenticity  of  the  title  papers,  such  as  they  are  found  in  the  record. 

3.  Having  disposed  of  the  exceptions  taken  to  the  existence  of  the 
title,  we  will  next  inquire  what  the  effect  of  the  testimonial  was. 
We  will  take  for  granted  that  the  papers,  on  their  face,  considered  in 
connection  with  the  royal  order  of  January  4,  1813,  sufficiently 
establish  the  fact  that  the  power  to  grant,  at  the  particular  time  when 
the  grant  was  made,  was  in  the  provincial  deputation  at  Havana,  and 
not  in  the  council  of  the  city  of  St  Augustine.  The  coun- 
cil had  imposed  on  it  the  duty  * "  to  dispatch  the  corre-  [  *  332  J 
sponding  title  "  to  the  lands  granted  by  the  deputation.  And 
to  this  end,  and  with  this  request,  by  the  petition  of  Arrambide,  was 
the  testimonial  laid  before  the  council  in  the  present  instance. 

After  the  title  in  form  was  dispatched,  the  proceedings  were  to  be 
returned  to  the  provincial  deputation,  conforming  in  this  respect  to 
the  12th  and  17th  articles  of  the  royal  order.  The  resolution  of  the 
council  must,  therefore,  found  itself  on  the  testimoniaL  The  provin- 
cial deputation  stated  to  the  council  '^  that  they  granted  in  property 
to  Arrambide  two  leagues  square  to  each  point  of  the  compass,  of 
the  lands  he  may  choose,  from  the  moutk  of  New  River,  which  dis- 
charges itself  on  the  coast  of  East  Florida,  and  through  Puerta 
Largo,  on  the  south  part,  .following  the  same  course  to  the  seashore, 
cuuforming  as  near  as  possible  to  the  said  decree." 

New  River,  and  the  inlet  through  which  it  passes  into  the  ocean, 
are  well  known  in  the  geography  of  Bast  Fjorida,  lying  north  of  the 
twenty-sixth  degree  of  latitude,  ov  the  eastern  coast  Fort  Lauder* 


Digitized  byCjOOQlC 


104        SUPREME   COURT  OF  THE  UNITED   STATES. 

United  States  v.  Delespine.    15  P. 

dale  being  now  established  at  the  mouth  of  that  river.  Prom  the 
mouth  of  this  river  the  interested  party  was  authorized  to  choose  the 
land,  and  we  apprehend  it  was  to  be  taken  on  the  south  part  of  the 
river,  and  was  certainly  to  lie  partly  on  the  ocean. 

On  the  1st  of  February,  1814,  Arrambide,  by  his  petition  dated  at 
Havana,  solicited  the  council  of  the  city  of  St.  Augustine  to  expe- 
dite to  him  the  title  in  conformity  to  the  grant  of  the  4th  of  Decem- 
ber, 1813,  in  the  territory  of  the  province  of  East  Florida,  and  on  the 
south  part  thereof. 

"  The  testimonial  leaving,"  says  he,  "  to  my  choice  the  place  where 
I  should  settle  myself;  and,  desiring  to  possess  two  leagues  to  the 
north  of  the  River  Miamies,  which  ia  at  the  northwest  side  of  Largo 
Byscayno,  I  pray  your  honors  to  be  pleased  to  expedite  to  me  the 
corresponding  title  of  property  for  the  two  leagues  of  land  to  each 
point  of  the  compass,  agreeably  to  this  situation,  reserving  to  myself 
to  produce  the  plat  of  the  said  lands  as  soon  as  I  find  myself  pre- 
pared to  take  it  out,  to  commence  the  establishment  which  I  am  to 
effect" 

The  Miamies  is  a  river  also  v^U  known  in  the  geography  of  East 
Florida,  and  lies  about  one  degree  of  latitude  south  of  the  New 

River,  and  at  the  mouth  of  which  is  now  Fort  Dallas. 
[  •  333  ]  *  The  grant  made  at  Havana  was  "  with  the  object  of 
establishing  on  it  mills  for  sawing  timber ; "  such  was  the 
representation  made  by  Arrambide  to  the  deputation,  as  we  are 
bound  to  infer  from  the  papers  adduced,  although  the  representation 
does  not  appear  in  the  record.  No  survey  has  ever  been  made  at  the 
mouth  of  New  River ;  nor  could  any  be  made,  unless  ordered  by  the 
council  of  St  Augustine ;  nor  has  the  proposed  establishment  been 
made  at  that  or  any  other  place. 

On  applying  to  the  local  council  of  East  Florida,  Arrambide  aban- 
doned his  first  location,  and  claimed  to  select  another  in  the  neigh- 
borhood of  a  river  lying  sixty  or  seventy  miles  further  south.  Of  the 
abandonment  there  can  be  no  doubt  No  claim  is  set  up  in  the  peti- 
tion for  the  land  at  the  mouth  of  New  River,  as  granted  by  the  pro- 
vincial deputation. 

To  the  grant  at  Havana,  the  rule  applies  which  was  laid  down  by 
Saavedra,  at  the  command  of  Governor  Coppinger,  in  answer  to  the 
inquiries  of  the  agent  of  the  Duke  of  Allegon,  and  recited  in  the 
case  of  The  United  States  v.  Clarke,  8  Pet  461,  that  "  the  assign- 
ments of  extensive  portions  of  territory,  which  have  been  made  for 
the  estabUshment  of  factories,  to  persons  who  did  not  then  comply, 
nor  have  since  presented  themselves  to  establish  their  mechanical 
works,  ought  also  to  be  considered  without  any  right  or  value,  and 
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said  lands  perfectly  free,  that  they  may  revert  into  the  dass  of  public 
lands."  The  opinion  and  report,  from  which  the  foregoing  is  an  ex- 
tract, was  recognized  ae  authority  by  this  court  in  the  case  of  The 
United  States  v.  Wiggins,  14  Pet  351,  and  we  imagine  its  accuracy 
18  indisputable.  We  therefore  think,  from  the  facts  presented  by  the 
record,  as  also  by  the  laws  of  Spain,  the  grant  made  at  the  mouth  of 
New  River  by  the  provincial  deputation  imposed  no  obligation  on  the 
government  of  Spain,  at  the  date  of  the  treaty  of  1819^^  to  confirm 
the  title  to  Arrambide,  and  that  none  rests  on  the  government  of  the 
United  States  as  the  successor  to  the  rights  and  obligations  of  Spain. 

4.  Did  the  concession,  made  by  the  council  at  St.  Augustine  con- 
fer any  title  ?  It  was  professedly  made  in  conformity  to  the  author- 
ity of  the  testimonial  and  decree  of  the  provincial  deputation  of 
Cuba,  and  could  only  be  intended  to  expedite  the  formal  titie. 
The  council  neither  had,  nor  professed  to  have  in  itself,  *  the  [  *  334  ] 
power  to  make  a  new  and  independent  grant  to  Arrambide, 
thereby  disregarding  the  commands  of  its  superiors,  and  of  the  laws 
and  regulations  recently  adopted  for  the  government  of  the  provin- 
cial authorities,  when  granting  lands.  The  concession  was,  therefore, 
void,  for  want  of  power  in  the  tribunal  that  assumed  to  make  it. 

This  court  say,  in  the  case  of  The  United  States  v.  Clarke,  8  Pet. 
454,  455,  that  the  royal  order  of  the  4th  of  January,  1813,  founded 
on  the  decree  of  the  cortes,  seems  to  have  been  repealed  on  the  22d 
of  August,  1814.  That  it  was  annulled  by  the  king  about  that  time 
there  can  be  no  doubt ;  and  it  may  be  the  title  of  Arrambide  would 
not  have  been  recognized  by  Spain  after  the  repeal.  So  it  may  have 
been  impossible  for  him  to  make  the  survey,  or  return  the  proceedings 
to  the  deputation  of  Havane^  according  to  any  known  law,  after  the 
repeal ;  that  he  had  no  time  to  do  so  between  the  22d  of  March, 
1814,  when  the  council  made  the  concession,  and  the  22d  of  August 
of  that  year,  when  the  repeal  took  place,  may  be  safely  assumed ; 
yet,  with  the  very  slight  information  we  have  on  this  subject,  and  of 
those  times  in  the  history  of  Spain,  it  has  been  deemed  proper  not 
to  institute  an  inquiry  into  the  effect  of  the  repeal  of  the  roycd  order 
of  1813. 

The  decree  below  is  for  a  square  of  land  of  twelve  English  miles, 
the  centre  of  the  tract  to  be  two  leagues  northward  from  the  mouth 
of  the  Miamies,  and  two  leagues  from  the  seacoast,  the  lines  of  the 
survey  to  be  to  the  cardinal  points  of  the  compass. 

The  petition  of  Arrambide  asked  of  the  council  of  East  Florida 
two  leagues  to  each  point  of  the  compass,  <<  to  the  north  of  the  Biver 
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Miamies."  That  the  land  was  to  have  been  selected  in  the  neigh- 
borhood of  some  part  of  the  river,  and  north  of  it,  is  sufficiently 
plain ;  but  whether  near  the  ocean,  or  near  what  other  part  of  the 
river,  does  not  appear,  and  for  an  obvious  reason  the  grantee  reserved 
to  himself  <<  the  right  to  produce  the  plat  of  the  said  lands,  as  soon 
as  he  found  himself  prepared  to  take  it  out  and  to  commence  the 
establishment  which  he  was  to  effect."  This  was  never  done,  and  no 
particular  lands  could  have  been  decreed  to  Airambide,  had  the  coun- 
cil of  St  Augustine  possessed  the  power  to  grant  The 
[  *335  ]  •doctrine  on  this  subject  is  stated  in  several  cases  decided 
at  the  present  term,  and  which  need  not  be  repeated.  It 
was  not  possible  for  the  superior  court  to  locate  any  land,  as  no  par- 
ticular spot  was  granted.  Lands  not  previously  granted  were,  by 
the  treaty,  vested  in  the  United  States  as  part  of  the  public  domain. 
The  public  domain  cannot  be  granted 'by  the  courts.  This  the  de- 
cree below  attempted  to  effect ';  and  on  this  ground,  was  there  no 
other  objection  to  the  decree,  it  shoidd  be  reversed,  which  is  ordered, 
and  that  the  petition  be  dismissed. 

16  P.  153 ;  3  H.  611,  620,  773 ;  10  H.  541 ;  11  H.  115 ;  15  H.  1 ;  17  H.  549. 


Charles  Gratiot,  Plaintiff  in  Error,  v.  The  United  States,  De- 
fendants in  Error. 

15  P.  336. 

Though  a  tseasory  transcript^  merely  stating  balances,  is  not  evidence  under  the  act  of 
March  3,  1797,  §  2,  (1  Stats,  at  Laige,  512,)  yet  if  the  whole  transcript  taken  together 
does  contain  the  items,  so  as  to  show  how  the  balances  were  struck  and  of  what  items 
composed,  it  is  sufficient. 

The  United  States  have  the  right  to  apply  moneys  due  to  an  officer  for  pay  and  emoluments, 
to  extinguish  a  debt  due  from  him  to  the  United  States. 

Under  the  act  of  March  3,  1797,  §f  3,  4,  (1  Stats,  at  Large,  514,)  an  item  of  credit  may  be 
set  off  in  an  action  by  the  United  States,  whether  the  claim  be  legal  or  equitable,  and  an 
extra  service  or  duty  performed  by  an  officer,  under  the  employment  of  the  proper  depart- 
ment of  the  government  charged  with  the  execution  of  that  duty,  may  be  suitably  com- 
pensated by  such  department,  if  not  prohibited  by  some  positive  law. 

The  power  of  the  President  to  detach  officers  of  the  engineer  corps  upon  civil  duty,  does  not 
prevent  him  from  allowing  them  reasonable  compensation  therefor. 

Under  the  anny  regulations  of  1825,  the  allowance  of  $2  per  day  to  an  engineer  superintend- 
ing  the  construction  of  a  fortification,  is  not  limited  to  a  single  allowance ;  if  he  superin- 
tends more  than  one  work,  he  is  entitled  to  more  than  one  such  allowance. 

No  allowance  can  be  made  for  services  which  the  officer  was  bound  to  perform,  though  not 
of  ordinary  occurrence. 

The  facts  appear  in  the  opinion  of  the  court. 

Brent  and  Jones^  for  the  plaintiff 

Gilpiny  (attorney-general,)  for  the  United  States, 
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•  Story,  J.,  delivered  the  opinion  of  the  court.  [  *  368  ] 

This  is  the  case  of  a  writ  of  error  to  the  circuit  court  of  the 
district  of  Missouri.  The  original  action  was  ctssumpsit,  brought  by 
the  United  States  against  General  Gratiot,  the  plaintiiT  in  error,  as 
chief  engineer,  for  $50,000,  alleged  in  the  declaration  to  be  money  had 
and  received  by  him  as  chief  engineer,  to  the  use  of  the  United  States. 
At  the  trial,  the  controversy  turned  mainly  as  to  the  merits  of  three 
items  of  set-oflf,  or  credit,  which  were  claimed  by  the  defendant  in 
the  reduction  or  extinguishment  of  the  supposed  debt  due  to  the 
United  States. 

These  items  were  as  follows : — 

1.  For  disbursing  $603,727.42,  on  account  of  Fort 
Calhoun,  from  the  13th  of  November,  1821,  to  the  30th 
of  September,  1829,  being  2,879  days,  at  $2  per  day,  being 
less  than  two  and  a  half  per  cent,  on  the  amount  dis- 
bursed, as  allowed  by  the  regulations  of  the  army  to  an 

officer  disbursing  at  a  fortification,  $5,758.00 

2.  For  disbursing  $33,447.36,  on  account  of  contin- 
gencies of  fortifications,  at  two  and  a  half  per  cent.,  as 
authorized  by  the  regulations  above  referred  to,  816.18 

3.  For  extra  services  in  conducting  the  affairs  con- 
nected with  the  civil  works  of  internal  imj)rovement  car- 
ried on  by  the  United  States,  and  referred  to  the  engineer 
department  for  execution,  and  which  did  not  constitute 
any  part  of  his  duties  as  a  military  officer ;  from  the  1st 
day  of  August,  1828,  to  the  6th  day  of  December,  1838, 
inclusive,  10  years  and  128  days,  at  $3,000  per  annum,        37,262.46 

These  items  had  all  been  disallowed  by  the  treasury  department, 
for  reasons  stated  by  the  proper  accounting  officers,  and  spread  upon 
the  record,  and  were  insisted  upon  as  just  and  proper  allowances  by 
the  defendant. 

The  jury  at  the  trial  foimd  a  verdict  for  The  United  States,  upon 
which  judgment  was  entered ;  and  from  that  judgment  the  present 
writ  of  error  has  been  brought  to  this  court 

Four  several  bills  of  exceptions  were  taken  at  the  trial  on 
*  behalf  of  the  defendant  The  first  was  taken  to  the  refusal  [  *  369  ] 
of  the  court  to  allow  any  evidence  to  be  given  in  support 
of  either  of  these  items  of  claim.  The  third  was  to  a  like  refusal 
of  the  court  to  allow  certain  depositions  and  documents,  offered  by 
the  defendant,  to  be  given  in  evidence  to  prove  that  he  had  rendered 
services  to  the  United  States,  over  and  above  the  ordinary  and  regu- 
lar duties  of  his  office,  and  the  value  of  such  services ;  and  the  eatab* 
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lished  usage  and  practice  of  the  government  in  allowing  to  engineers 
and  other  officers  their  claims  for  extra  compensation  for  like  services. 
The  second  and  fourth  exceptions  proceeded  upon  minor  points  in 
the  case.  The  second  asked  the  instruction  of  the  court  that  the 
United  States  were  not  entitled  to  recover  for  any  public  money 
received  by  the  defendant  in  any  other  capacity  or  office  than  that 
of  chief  engines;  and  that  certain  requisitions,  stated  in  the  excep- 
tion, on  account  of  Fort  Grand  Terre,  and  Fort  Columbus,  and 
Castle  Williams,  and  the  Fort  at  Throg's  Neck,  were  not  evidence 
of  money  had  and  received  by  the  defendant  to  the  use  of  the 
United  States.  The  court  refused  these  instructions,  because  there 
was  no  subject-matter  growing  out  of  the  evidence  for  the  United 
States,  to  which  the  instructions  could  apply,  if  given,  inasmuch  as 
it  appeared  from  the  treasury  transcript  given  in  evidence,  that  the 
balance  sued  for  was  of  sums  placed  in  the  hands  of  the  defendant, 
as  chief  engineer,  in  1835,  to  be  expended  on  the  works  at  Grand 
Terre ;  and,  therefore,  in  eflFect,  the  money  sued  for  was  received  by 
him  in  his  capacity  of  engineer.  We  are  of  opinion  that  these 
instructions  were  rightly  refused  by  the  court,  for  the  reasons  given 
by  the  circuit  court ;  and  for  the  additional  reason  that  the  first  was 
afterwards  virtuallygiven  upon  the  prayer  of  the  defendant  on  the 
fourth  exception,  so  far  as  it  was  applicable  to  the  case ;  and  the 
second  asked  the  opinion 'of  the  court  upon  a  matter  of  fact  proper 
for  the  cognizance  of  the  jury. 

The  fourth  exception,  so  far  as  it  has  not  been  already  disposed 
of,  asked  the  court  to  instruct  the  jury  that  the  items  charged  against 
the  defendant,  as  chief  engineer,  in  the  treasury  transcript,  marked 
A,  which  was  given  in  evidence,  consisting  of  certain  balances 
charged  in  gross  without  the  items  going  to  show  the  said 
[  *370  ]  balances,  were  not  competent  evidence  to  charge  *the  de- 
fendant  in  the  action.  This  instruction  the  court  refused 
to  give,  and  in  our  judgment,  rightly ;  for,  taking  the  whole  transcript 
together,  and  examining  its  details  as  a  mere  matter  of  account,  it  is 
plain  that  all  the  items  on  which  these  balances  are  struck,  axe  there 
to  be  found  regularly  entered  and  brought  forward.  The  supposed 
objection,  then^  which  was  stated  by  this  court  in  the  case  of  The 
United  States  v.  Jones,  8  Pet.  375,  383,  as  to  mere  naked  balances 
on  the  transcript,  did  not  apply. 

There  is  another  instruction  asked  under  this  exception,  in  a  com- 
plicated form,  but  which  mainly  turns  upon  the  consideration 
whether  the  treasury  department  had  a  right  to  deduct  the  pay  and 
emoluments  of  the  defendant,  as  a  general  of  the  army,  and  while 
he  was  chief  engineer,  by  setting  them  off  against  the  balance 
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reported  against  him,  on  acconnt  of  his  superintendency  of  Forts 
Monroe  and  Calhoun.  In  our  judgment,  the  point  involves  no  seri- 
ous difficulty.  The  United  States  possess  the  general  right  to  apply 
all  sums  due  for  such  pay  and  emoluments,  to  the  extinguish- 
ment of  any  balances  due  to  them  by  the  defendant  on  any  other 
account,  whether  owed  by  him  as  a  {private  individual,  or  as  chief 
engineer.  It  is  but  the  exercise  of  the  common  right,  which  belongs 
to  every  creditor,  to  apply  the  unappropriated  moneys  of  his  debtori 
in  his  hands,  in  extinguishment  of  tiie  debts  due  to  him. 

Having  disposed  of  these  minor  points,  we  now  come  to  those 
arising  under  the  first  and  third  exceptions,  and  which  constitute  the 
only  real  difficulty  in  the  case. 

The  first  iexception  under  which  the  court  excluded  all  evidence  in 
support  of  the  three  items  of  credit  disallowed  by  the  treasury  de- 
partment, is  certainly  well  founded,  unless  it  is  clear  in  point  of  law 
that  neither  of  these  items  constituted  a  legal  or  equitable  claim 
against  the  United  States.  It  is  wholly  immaterial,  whether  the 
claim  be  a  legal  or  an  equitable  claim,  as,  in  either  view,  under  the 
act  of  1797,  c.  74,  as  was  decided  by  this  court  in  the  case  of  The 
United  States  v.  Wilkins,  6  Wheat.  135,  it  constitutes  a  good  ground 
of  set-off,  or  deduction.  It  is  not  sufficient  to  establish  that  these 
items  ought  to  be  rejected,  that  there  is  no  positive  law. which  ex- 
pressly provides  for,  or  fixes  such  allowances.  There  are 
many  authorities  conferred  on  the  different*  departments  of  [  *  371  ] 
the  government,  which,  for  their  due  execution,  require 
services  and  duties  to  be  performed,  which  are  not  strictly  appertain* 
ing  to  or  devolved  upon  any  particular  officers,  or  which  require 
agencies  of  a  special  discretionary  nature.  In  such  cases,  the  depart- 
ment charged  with  the  execution  of  the  particular  authority,  businessi 
or  duty,  has  always  been  deemed,  incidentally,  to  possess  the  right 
to  employ  the  proper  persons  to  perform  the  same,  as  the  appropriate 
means  to  cany  into  effect  the  required  end ;  and  abo  the  right,  when 
the  service  or  duty  is  an  extra  service  or  duty,  to  allow  the  persons 
so  employed  a  suitable  compensation.  This  doctrine  is  not  new  in 
this  court,  but  it  was  fully  expounded  in  the  cases  of  The  United 
States  V.  M'Daniel,  7  Pet  1 ;  The  United  States  v.  Ripley,  7  Pet.  18 ; 
and  The  United  States  v.  Fillebrown,  7  Pet  28. 

To  sustain  the  refusal  of  the  court  in  the  present  case,  it  is,  there- 
fore, indispensable  to  show  that  there  is  some  law  which  positively 
prohibits,  or  ,by  just  implication  denies  any  allowance  of  the  disputed 
items,  or  of  any  part  thereof.  We  know  of  no  law  which  has  such 
an  effect,  or  which  contains  any  such  prohibition  or  denial.  It  is 
true  that  the  act  of  the  16th  of  March,  1802,  c.  9,  which  provided  for 
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the  organization  and  establishment  of  the  corps  of  engineers,  in  one 
of  its  sections,  (§  27,^)  declares :  "  That  the  said  corps,  when  so 
organized,  shall  be  stationed  at  West  Point,  in  the  State  of  New 
York,  and  shall  constitute  a  military  academy ;  and  the  engineers, 
assistant  engineers,  and  cadets,  of  the  said  corps,  shall  be  subject,  at 
all  times,  to  do  duty  in  such  places,  and  on  such  service  as  the  Presi- 
dent of  the  United  States  shall  direct."  But,  however  broad  this 
enactment  is  in  its  language,  it  never  has  been  supposed  to  author* 
ize  the  President  to  employ  the  corps  of  engineers  upon  any  other 
duty  except  such  as  belongs  either  to  military  engineering,  or  to  civil 
engineering.  It  is  apparent,  also,  from  the  whole  history  of  the 
legislation  of  congress  on  this  subject,  that,  for  many  years  after  the 
enactment,  works  of  internal  improvement  and  mere  civil  engineer- 
ing, were  not,  ordinarily,  devolved  upon  the  corps  of  engineers. 
But,  assuming  the  President  possessed  the  fullest  power,  under  this 
enactment,  from  time  to  time  to  employ  any  officers  of  the  corps  in 
the  business  of  civil  engineering,  still,  it  must  be  obvious 
[  *  372  ]  that,  as  their  pay  and  emoluments  were  or  •  would  be  regu- 
lated with  reference  to  their  ordinary  military  and  other 
duties,  the  power  of  the  President  to  'detach  them  upon  other  civil 
services,  would  not  preclude  him  from  contracting  to  aUow  such 
detached  officers  a  proper  compensation  for  any  extra  services.  Such 
a  contract  may  not  only  be  established  by  proof  of  some  positive 
regulation,  but  may  also  be  inferred  from  the  known  practice  and 
usage  of  the  war  department  in  similar  cases,  acting  in  obedience  to 
the  presumed  orders  of  the  President.  Now  it  is  perfectly  consistent 
with  the  record  in  this  case,  that  the  defendant  might  have  offered 
direct  or  presumptive  evidence  of  such  a  contract,  either  express  or  im- 
plied, from  the  practice  and  usage  of  the  war  department,  applicable 
to  the  very  services  stated  in  some,  at  least,  of  the  disallowed  itenft. 
We  do  not  say  that  he  could,  in  point  of  fact,  have  established  any 
such  contract,  or  any  legal  or  equitable  right  to  such  allowances. 
That  is  a  point  on  which  we  have  no  right  to  pass  judgment,  since 
he  was  stopped  from  offering  any  proof  whatsoever  at  the  very 
threshold  of  the  inquiry.  In  short,  unless  some  law  could  be  shown 
establishing  clearly  and  unequivocally  the  illegality  of  each  of  these 
items ;  which,  as  we  have  said,  has  not  been  shown,  tiie  refusal  of 
the  court  to  admit  the  evidence,  cannot  be  supported;  and  we  are, 
therefore,  of  opinion  that  this  exception  was  well  taken,  and  that  there 
was  error  in  the  refusal  of  the  circuit  court. 

The  third  exception  opens  this  matter  stiU  more  fully  and  exactly 
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for  there  the  defendant  offered  certain  depositions  and  documents  as 
proofs  to  establish  that  he  had  rendered  services  over  and  above  the 
regular  duties  of  his  office,  and  the  value  of  such  extra  services,  and 
the  established  usage  and  prax^tice  of  the  government  in  allowing  to 
engineers  and  other  officers  their  claims  for  extra  compensation*  for 
the  like  services.  This  evidence  the  court  also  rejected,  as  the  record 
asserts,  as  incompetent  and  irrelevant ;  but,  undoubtedly,  upon  the 
more  broad  ground  on  which  the  evidence  ofiered  under  the  first  ex- 
ception was  rejected,  that  the  claims  had  no  just  foundation  in  law. 
That  the  evidence  so  offered  would,  in  point  of  fact,  have  maintained 
the  asserted  statements,  we  have  no  right,  absolutely,  to  affirm. 
That  it  was  competent  and  relevant  for  the  purpose  for 
-which  it  was  offered,  and  proper  for  the  consideration  of  the  *  [  *  373  ] 
jury  as  conducing  to  the  establishment  of  the  facts,  has  not 
been  denied  at  the  argument,  and,  indeed,  seems  not  to  admit  of  any 
i^ell-founded  doubt  A  very  elaborate  examination  and  analysis  of 
this  evidence,  and  of  its  supposed  bearing  and  agency  on  the  merits 
of  each  of  the  claims,  has  been  gone  into  at  the  bar ;  but,  in  the 
view  which  we  take  of  the  case,  it  is  matter  of  fact,  belonging,  in  a 
great  measure,  if  not  altogether,  to  the  consideration  of  the  jury,  and 
■with  which,  as  a  court  of  error,  we  are  not  at  liberty  to  intermeddle. 
"Without,  therefore,  taking  up  more  time  upon  this  point,  it  is  only 
necessary  for  us  to  say  that,  for  the  reasons  abready  stated,  we  are  of 
opinion  there  was  error  also  in  the  circuit  court  in  excluding  the  depo- 
sitions and  documents  so  offered,  firom  the  jury. 

But  as  the  merits  of  these  claims  have  been  fully  argued  before  us, 
upon  several  points  of  law,  as  well  as  upon  certain  admitted  conclu- 
sions of  fact,  as  if  the  evidence  had  been  admitted,  and  both  parties 
desire  our  opinion  in  respect  to  the  matters  of  law  connected  v^th 
these  facts ;  we  have  deemed  it  right,  for  the  purpose  of  bringing  this 
protracted  controversy  within  narrower  limits,  upon  the  new  trial  in 
the  circuit  court,  to  state  some  of  the  views  now  entertained  by  the 
court  upon  these  points. 

L  As  to  the  first  item.  It  purports  to  be  founded  on  certain 
regulations  of  the  army,  which  are  spread  upon  the  record,  and 
which  received  the  sanction  of  the  President  in  1821  and  1825.  The 
67th  article  of  the  regulations  of  1821,  provides  as  follows. 

1.  ^  The  chief  of  the  corps  of  engineers  shall  be  stationed  at  the 
seat  of  government,  and  shall  be  charged  with  the  superintendence 
of  the  corps  of  engineers,  to  which  that  of  the  topographical  engineers 
is  attached ;  he  shall  also  be  inspector  of  the  military  academy,  and 
be  charged  with  its  correspondence. 

2.  ^<  The  duties  of  the  engineer  department  will  comprise  the  coa- 
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fltructioii  and  repairs  of  fortifications,  and  a  general  superintendence 
and  inspection  of  the  same,  military  reconnoitrings,  embracing 
general  surveys  and  examinations  of  particular  sites  for  fortifications, 
and  the  formation  of  pllins  and  estimates  in  detedl  for  fortifications 
for  *the  defence  of  the  same,  with  such  descriptive  and  military 
memoirs  as  may  be  necessary  to  establish  the  importance  and  capa- 
bilities of  the  position  intended  to  be  occupied ;  the  general 
[  *374  ]  direction  of  the  disbursements  on  fortifications,  *  including 
purchases  of  sites  and  materials;  hiring  workmen,  pur- 
chases of  books,  maps,  and  instruments;  and  contracts  for  the 
supplies  of  materials,  and  for  workmanship. 

14.  <'  Where  there  is  no  agent  for  fortifications,  the  superintending 
officer  shall  perform  the  duties  of  agent,  and  while  performing  such 
duties,  the  rules  and  regulations  for  the  government  of  the  agents 
shall  be  applicable  to  him ;  and  as  a  compensation  for  the  perform- 
ance of  that  extra  duty,  he  will  be  allowed,  for  moneys  expended  by 
him  in  the  construction  of  fortifications  at  the  rate  of  $2  per  diem, 
during  the  continuance  of  such  disbursements ;  provided  the  whole 
amount  of  emolument  shall  not  exceed  two  and  a  half  per  cent  on 
the  sum  expended." 

The  67th  article  of  the  regulations  of  1826,  provides  as  foUows :  — 

888.  '^  The  duties  of  the  engineer  department  comprise  rieconnoit- 
ring  and  surveying  for  military  purposes,  and  for  internal  improve- 
ments, together  with  the  collection  and  preservation  of  topographical 
and  geographical  memoirs,  and  drawings  referring  to  those  objects ; 
the  selection  of  sites,  the  formation  of  plans  and  estimates,  the  con- 
struction, repair,  and  inspection  of  fortifications,  and  the  disbursements 
of  the  sums  appropriated  for  the  fulfilment  of  those  objects  severally, 
comprising  those  of  the  military  academy  ;  also  the  superintendence 
,  of  the  execution  of  the  acts  of  congress,  in  relation  to  internal  im- 
provement, by  roads,  canals,  the  navigation  of  rivers,  and  the  repairs 
and  improvements  connected  with  the  harbors  of  the  United  Slates, 
or  the  entrance  into  the  same,  which  may  be  authorized  by  acts  of 
congress,  with  the  execution  of  which  the  war  department  may  be 
charged." 

893.  "  The  engineer  superintending  the  construction  of  a  fortifica- 
tion, will  disburse  the  moneys  applied  to  the  same,  and  as  compensa- 
tion for  the  performance  of  that  extra  duty,  will  be  allowed  at  the 
rate  of  $2  per  diem  during  the  continuance  of  such  disbursements, 
provided  the  whole  amount  of  emolument  shall  not  exceed  two  and 
a  half  per  cent  on  the  sum  disbursed." 

So  far  as  the  present  item  is  concerned,  these  regulations  do  not 
differ  in  substance.     They  both  raise  the  question  as  to  the  proper 
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interpretation  of  them,  whether  the  allowance  of  (^2  per 
*  diem,  not  exceeding  two  and  a  half  per  cent,  is  intended  [  *  375  ] 
to  be  limited  to  a  single  per  diem  allowance ;  notwithstand- 
ing the  engineer  superintending  the  construction,  and  disbursing  the 
mone}'8,  as  agent  for  fortifications,  is  employed  at  the  time  upon 
several  fortifications,  each  requiring  separate  accounts  of  the  dis* 
bursements  to  be  kept,  on  account  of  there  being  distinct  and 
independent  appropriations  therefor ;  or  whether  the  per  diem  allow- 
ance is  cumulative,  that  is  to  say,  (^2  a  day  for  every  fortification 
for  which  there  is  a  distinct  and  independent  appropriation,  of  which 
separate  accounts  are  required  to  be  kept,  and  the  disbursements  are 
confided  to  one  and  the  same  engineer,  as  superintendent  and  agent 
of  disbursements.  The  court  are  of  opinion  that  the  latter  is  the 
true  construction  of  the  regulations ;  upon  the  ground,  that  it  would 
be  unreasonable  to  suppose  that  these  regulations  intended  to  give 
the  same  exact  amount  of  compensation  to  a  person  disbursing 
moneys  upon  two  or  more  distinct  fortifications,  that  he  would  be 
entitled  to  if  he  were  disbursing  agent  for  one  only,  although  his 
duties  might  be  thus  doubled,  and  even  trebled ;  and  that  the  natural 
import  of  the  language  is,  that  the  compensation  is  to  be  given  to 
each  agent  of  a  separate  fortification,  for  his  disbursements  about 
that  particular  fortification,  without  any  reference  to  the  considera- 
tion whether  his  agency  was  limited  to  that,  or  extended  to  other 
fortifications.  Under  such  circumstances,  as  the  defendant  was  the 
disbursing  agent,  both  at  Fort  Monroe  and  Fort  Calhoun,  under 
distinct  and  independent  appropriations,  there  does  not  seem  to  be 
any  reason  why  he  may  not  be  entitled  to  the  per  diem  allowance 
which  he  claims  for  each  of  those  forts. 

2.  As  to  the  second  item.  The  right  to  the  commissions  charged 
for  disbursing  $33,447.26,  on  account  of  contingencies  on  fortifica- 
tions, must  essentially  depend  upon  the  evidence  which  may  be 
adduced  in  support  of  the  claim.  There  is  nothing  in  the  character 
of  the  item  which  precludes  the  defendant  from  showing  that  he  is 
entitled  to  the  commissions  of  two  and  a  half  per  cent,  or  of  a  less 
amount,  if  he  can  prove  that  the  disbursements  were  other  than  those 
on  Forts  Monroe  and  Calhoun ;  and  that  it  has  been  the  usage  of 
the  department  to  make  the  like  compensation  for  disburse- 
ments under  the  like  circumstances,  or  that  the  *  allowance  [  *  376  j 
is  just  and  equitable  in  itself.     The  court  are  of  opinion 

that  evidence  ought  to  have  been  admitted  to  establish  it 

3.  As  to  the  third  item,  constituting  a  charge  of  (^37,262.46,  fof 
extra  services  in  conducting  the  affairs  connected  with  the  civil  works 
of  internal  improvements,  very  different  considerations  may  apply. 

10*  ,alp 
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The  court  are  of  opinion  that,  upon  its  face,  this  item  has  no  just 
foundation  in  law;  and  therefore,  that  the  evidence  which  was 
offered  in  support  of  it,  if  admitted,  would  not  have  maintained  it. 
The  ground  of  this  opinion  is,  that  upon  a  review  of  the  laws  and 
regulations  of  the  government,  applicable  to  the  subject,  it  is  apparent 
that  the  services  therein  alleged  to  be  performed  were  the  ordinary 
special  duties  appertaining  to  the  office  of  chief  engineer  ;  and  such 
as  tl^e  defendant  was  bound  to  perform,  as  chief  engineer,  without 
any  extra  compensation  over  and  above  his  salary  and  emoluments 
as  brigadier-general  of  the  army  of  the  United  States,  on  account  of 
such  services.  In  this  view  of  the  matt^,  the  circuit  court  acted 
correctly  in  rejecting  the  evidence  applicable  to  this  item. 

Upon  the  whole,  upon  the  other  grounds  already  stated,  the  judg- 
ment of  the  circuit  court  must  be  reversed ;  and  the  cause  remanded 
with  directions  to  that  court  to  award  a  vemre  facias  de  novo. 

15  P.  428;  4H.80. 


The  United  States,  Plaintif&  in  Error,  v.  The  Bank  of  thf 
Metropolis,  Defendant  in  Error. 

15  P.  877. 

If  the  United  States,  through  their  authorized  officer,  accept  a  bill  of  exchange,  they  ars 

bound  for  its  payment  to  a  botiAJlde  holder  for  ralue,  whatever  may  have  been  the  equities 

as  between  them  and  the  drawer. 
A  bill  was  drawn  by  a  contractor,  on  the  postmastergeneral,  and  baring  been  *'  accepted  on 

condition  that  the  drawer's  contracts  be  complied  with,"  was  discounted  by  the  defendants ; 

Hddj  that  forfeitures  previously  incurred  and  advances  previously  made,  were  not  within 

the  condition. 
The  head  of  a  department  has  not  a  right  to  review  the  decision  of  his  predecessor,  allowing 

a  credit,  except  to  correct  some  error  of  calculation ;  if  he  is  of  opinion  that  the  allowance 

was  wrongful,  he  must  have  a  suit  brought. 

The  case  is  stated  in  the  opinion  of  the  court 

CHlpifij  (attorney-general,)  for  the  United  States. 

Coxe^  contra. 

[  •  390  ]    •  Wayne,  J.,  delivered  the  opinion  of  the  court 

This  is  an  action  of  assumpsit  brought  by  the  United  States 
to  recover  the  sum  of  (^27,881.57.  The  defendants  pleaded  the  general 
issue.  On  the  trial  of  the  cause,  the  defendants  claimed  credits, 
amounting  to  (^33,000,  exclusive  of  interests  and  costs.  The  items 
had  been  presented  to  the  proper  accounting  officer  and  were  not 
allowed.     They  were  acceptances  of  the  post-office  department|  of 
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the  drafts  of  mail  contractors,  and  an  item  of  $611.52,  called  in  the 
record  "  E,  P.  Brown's  overdraft." 

The  jury  found  for  the  defendants,  and  certifiecf  there  was  due  to 
them  by  the  United  States  $3,371.94,  with  interest  firom  the  6th 
March,  1838. 

The  errors  assigned  are,  that  the  court  refused  to  give  to  the  jury 
the  following  instructions,  which  were  asked  after  the  evidence  had 
been  closed  on  both  sides. 

1.  That  upon  the  evidence  aforesaid,  the  defendants  are  not  en- 
titled in  this  action  to  set  off  against  the  plaintiff's  demand,  the 
amount  of  the  acceptances  given  in  evidence  by  the  defendants, 
nor  the  amount  of  the  overdraft  of  E.  F.  Brown. 

2.  If  the  jury  believe,  firom  the  evidence,  that  when  the  acceptance 
of  the  draft  of  E.  Porter  was  given  by  the  then  treasurer 

•  of  the  department,  there  was  nothing  due  to  Porter  stand-  [  *  391  ] 
ing  on  the  books  of  the  post-ofBce  department,  and  that  on 
the  books  of  the  department,  when  the  acceptcmce  fell  due,  there  was 
nothing  due  to  him ;  then  the  defendants  cannot  set  off  the  amount 
of  said  acceptance  against  the  plaintiff's  claim  in  this  action. 

3.  That  if  the  accounts  of  E.  Porter  and  Reeside,  as  contractors 
-with  the  post-office  department,  were  not  finally  settled  on  the  books 
of  the  post-office  department  when  the  present  postmaster-general 
came  into  office,  it  was  his  duty  to  have  said  accounts  settled; 
and  if  in  such  settlement  there  were  credits  claimed  by  them  as 
allowed  by  order  of  Mr.  Barry,  when  postmaster-general,  and  entered 
on  the  journal,  but  not  carried  into  these  accounts  in  the  ledger,  and 
finally  entered  as  credits  in  these  accounts,  which  credits  were  for 
extra  allowances  which  the  said  postmaster-general  was  not  legally 
authorized  to  allow  them,  then  it  was  in  the  power,  and  was  the 
daty  of  the  present  postmaster-general,  to  disallow  such  items  of 
credit.* 

We  will  consider  the  instructions  asked  in  connection,  smd  upon 
llie  merits  of  the  case ;  but  before  we  conclude  will  express  an  opin- 
ion upon  the  form  of  the  first. 

It  appears,  that  the  five  drafts  claimed  as  credits  were  drawn  on 
the  post-office  department  by  contractors  for  carrying  the  mails. 
That  they  were  accepted,  and  were  discounted  at  the  Metropolis 
Bank  in  the  way  of  business. 

Porter's  draft  was  at  ninety  days  after  date,  for  $10,000,  payable 
at  the  Metropolis  Bank  to  his  own  order,  to  be  charged  to  account, 
and  was  unconditionally  accepted  by  R.  C.  Mason,  signing  himself 
treasurer  of  the  post-office  department  It  is  admitted  that  he 
was  so. 
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Beeside  drew  four  drafts.  One  on  the  17th  October,  1835,  for 
$4,500;  another  on  the  20th  October,  1835,  for  $1,000;  a  third  on 
the  23d  October,  1836,  for  $4,500 ;  and  the  fourth  on  the  28th  Octo- 
ber,  1835,  for  $3,000.  They  were  payable  to  his  own  order  ninety 
days  after  date,  for  value  received ;  to  be  charged  to  his  account  for 
transporting  the  mail,  and  addressed  to  the  postmaster-generaL  The 
foUowing  was  the  form  of  all  of  them,  and  of  the  acceptances  of  the 
postmaster-general. 

[  *  392  ]  •  $4,500.  Washingtoii  City,  October  17,  1835. 

Sir:  Ninety  days  after  date,  please  pay  to  my  own 
order,  four  thousand  five  hundred  dollars,  for  value  received,  and 
charge  to  my  account,  for  transporting  the  maiL 

Respectfully  yours,        James  Resside. 
Hon.  Amos  Kendall,  Postmaster-General, 

'^  Accepted,  on  condition  that  his  contracts  be  complied  with." 

Amos  Kendall 

Porter's  draft  was  unconditionally  accepted.  It  was  discounted 
by  the  defendants,  upon  his  indorsement.  The  bank  became  the 
holder  of  it,  for  valuable  consideration,  and  its  right  to  charge  the 
United  States  with  the  amount  cannot  be  defeated  by  any  equities 
between  the  drawer  and  the  post-office  department,  of  which  the 
bank  had  not  notice. 

When  the  United  States,  by  its  authorized  officer,  became  a  party 
to  negotiable  paper,  they  have  all  the  rights,  and  incur  all  the  respon- 
sibility of  individuals  who  are  parties  to  such  instruments.  We  know 
of  no  difference,  except  that  the  United  States  cannot  be  sued.  But 
if  the  United  States  sue,  and  a  defendant  holds  its  negotiable  paper, 
the  amount  of  it  may  be  claimed  as  a  credit,  if,  after  being  presented, 
it  has  been  disallowed  by  the  .accounting  officers  of  the  treasury; 
and  if  the  liability  of  the  United  States  upon  it  be  not  discharged 
by  some  of  those  causes  which  discharge  a  party  to  commercial 
paper,  it  should  be  allowed  by  a  jury  as  a  credit  against  the  debt 
claimed  by  the  United  States.  This  is  the  privilege  of  a  defendant, 
for  all  equitable  credits  given  by  the  act  of  March  3,  1797.*  1  Story, 
464.  This,  and  the  liability  of  the  United  States,  in  the  manner  it 
has  been  stated,  has  been  repeatedly  declared,  in  effect,  by  this  court. 
It  said,  in  the  case  of  the  United  States  v.  Dunn,  6  Pet.  51,  '<  the 
liability  of  parties  to  a  bill  of  exchange,  or  promissory  note,  has 
been  fixed  on  certain  principles,  which  are  essential  to  the  credit  and 

^  1  Stats,  at  Large,  512. 
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ckcnlation  of  Bucb  paper.  These  principles  originated  in  the  con- 
venience of  commercial  transactions,  and  cannot  now  be  departed 
from."  From  the  daily  and  unavoidable  use  of  commercial  paper  by 
the  United  States,  they  are  as  much  interested  as  the  community  at 
laige  can  be,  in  maintaining  these  principles. 

*  It  was  held  in  the  case  of  the  Unit^  States  v.  Barker,  [  *  393  ] 
4  Wash.  C.  C.  R.  464,  that  the  omission  of  the  secretary  of 
the  treasury,  for  one  day,  to  give  notice  of  the  dishonor  of  biUs,  which 
^ere  purchased  by  the  United  States,  discharged  the  drawer.  And 
this  court  said,  when  that  case  was  brought  before  it,  there  was  no 
right  to  recover,  on  account  of  the  neglect  in  giving  notice  after  the 
return  of  the  bills.  12  Wheat.  561.  That,  and  other  cases  like  it, 
show  how  rigidly  those  principles  have  been  applied  in  suits  on  bills 
and  promissory  notes,  in  which  the  United  States  was  a  party.  The 
acceptance  of  Porter's  draft  was  unconditional,  and  there  is  nothing 
in  the  evidence  to  discharge  the  acceptor.  There  is  neither  waiver, 
express  or  implied,  of  his  liability.  There  was  no  understanding  nor 
communication  concerning  it  between  the  bank  and  any  officer  of  the 
post-office  department,  before  it  was  discounted.  The  bank  advanced 
the  money,  which  it  was  the  object  of  the  biU  to  obtain.  It  cannot 
be  doubted,  the  acceptance  was  given  for  that  purpose.  The  want 
of  consideration,  then,  between  the  drawer  and  the  acceptor,  can  be 
no  defence  against  the  right  of  the  indorsee,  who  gave  a  valuable 
consideration  for  the  bill. 

It  does  not  matter  how  the  drawer's  account  stood.  Whether  he 
was  a  debtor  or  a  creditor  of  the  department ;  whether  the  bank  knew 
one  or  the  other.  An  unconditional  acceptance  was  tendered  to  it 
for  discount  It  was  not  its  duty  to  inquire  how  the  account  stood, 
or  for  what  purpose  the  acceptance  was  made.  All  it  had  to  look 
to  was  the  genuineness  of  the  acceptance,  and  the  authority  of  the 
officer  to  give  it.  The  rule  is,  that  a  want  of  consideration  between 
the  drawer  and  acceptor  is  no  defence  against  the  right  of  a  third 
party,  who  has  given  a  consideration  for  the  bill,  and  this  even  though 
the  acceptor  has  been  defrauded  by  the  drawer ;  if  that  be  not  known 
by  such  third  party,  before  he  gives  value  for  it 

The  evidence  then,  concerning  Porter's  account,  was  immaterial 
and  irrelevant  to  the  issue.  It  cannot  affect  the  rights  of  the  bank, 
and  did  not  lessen  the  obligation  of  the  department  to  pay  the  accept- 
ance when  it  became  due. 

But  the  evidence  does  not  show  that  any  thing  was  due  by  Porter 
when  the  draft  was  accepted,  or  when  it  came  to  maturity.     Mason, 
the  witness,  says,  ^  that  in  the  interim  a  sufficient  sum  had 
*been  raised  and  earned  to  the  credit  of  Porter,  to  pay  the  [  *  394  ) 
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Jraft;  but  that  he  had  also,  within  the  dates,  been  charged  with 
the  amount  of  a  draft,  drawn  upon  him  by  the  postmaster  at  Mo- 
bile, accepted  by  him,  which  draft  was  payable  in  1833,  and  that  he 
was  charged  with  failures  and  forfeitures  incurred  as  contractor,  in 
1833 ;  which  charges  were  made  by  order  of  Mr,  Barry,  then  post- 
master-generaL  It  was  certainly  right  to  debit  Porter  with  these 
charges,  if  they  were  due  by  him ;  but  that  did  not  change  the  rela- 
tive rights  and  obligations  of  the  bank  and  the  department  upon  his 
bilL  If  either  are  to  lose  by  Porter,  shall  it  be  that  party,  who  was 
bound  to  know  the  state  of  the  account,  before  it  gave  an  uncondi- 
tional acceptance,  for  the  purpose  of  accommodating  its  own  agent ; 
or  the  other,  who  placed  faith  in  the  acceptance,  advanced  the  money 
upon  it,  which  it  was  intended  to  raise ;  and  who  could  not  have 
learned  what  was  the  state  oi  Porter's  account,  as  it  is  proved  that  the 
charges  which  it  is  now  said  should  have  priority  of  payment  over 
the  bill,  were  not  made  against  Porter  until  after  his  bill  had  been 
accepted  ?  Certainly,  the  loss  should  fall  upon  the  first.  It  cannot 
be  otherwise,  unless  it  be  affirmed  that  an  acceptor  may  claim  to 
be  discharged  on  account  of  his  own  negligence,  and  that,  having 
induced  a  third  party  to  advance  money  upon  his  acceptance,  he 
shall  be  permitted  to  intervene  between  himself  and  the  indorsee  of 
the  paper,  a  debt  due  to  him  by  the  drawer.  The  evidence  offered 
to  invalidate  this  credit  was  done  firom  ignorance  of  the  legal  con- 
sequences incurred  by  such  an  acceptance.  In  such  a  case,  the  bank 
rightfully  looked  to  the  United  States  for  payment  of  this  bill ;  and 
if  Porter  owes  any  thing  for  forfeitures  incurred  as  contractor,  or  on 
account  of  the  Mobile  draft,  the  United  States  must  look  to  him« 
There  is  no  proof  on  the  record,  however,  of  any  thing  being  due  by 
Porter' on  those  accounts;  and  we  do  not  intend  to  express  any  opin- 
ion upon  his  liability,  or  the  rights  of  the  United  States,  in  respect  to 
them,  one  way  or  the  other. 

What  are  the  merits  of  the  case  upon  Beeside's  drafts. 

They  were  drawn  on  the  postmaster-general,  at  ninety  days,  pay- 
able to  the  order  of  the  drawer,  and  were  to  be  charged  to  his  account 
for  transporting  the  mail.  They  were  "accepted  on  condition 
that  his  contracts  be  complied  with."  This  is  of  course 
[  *  395  ]  *  as  binding  as  an  absolute  acceptance,  if  the  condition  has 
been  performed. 

What  is  the  proof  of  performance,  and  how  shall  this  conditional 
acceptance  be  construed  ?  Mason,  the  witness,  says :  "  Beeside,  in 
fact,  performed  the  services  for  which  he  was  contractor,  in  the  year 
1835 ;  and  the  money  which  he  earned  upon  his  contracts  was  ap- 
plied, to  an  extent  exceeding  the  amount  due  upon  his  drafts,  to  the 
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ejctmgaishment  of  balances  created  against  him,  by  recharging  him 
with  sums  of  money  which  had  been  allowed  to  him  by  Mr.  Barry, 
the  former  postmaster-general,  as  contractor  for  carrying  the  mail,  by 
giving  him  credit  therefor  in  a  general  account  current  on  the  journal, 
but  not  entered  in  the  ledger,  where  his  account  remained  unsettled 
when  the  present  postmaster-general  came  into  ojBice."  It  is  said^ 
this  does  not  cover  the  condition  of  the  acceptance,  because  Reeside 
stipulated,  by  his  bond,  to  pay  forfeitures,  and  repay  advances ;  and 
that  he  owed  the  department  on  both  accounts,  when  these  accept- 
ances were  given ;  and  that  in  this  sense  his  contracts  were  not  com- 
plied with.  If  this  be  so,  in  one  sense  the  contracts  would  not  be 
complied  with ;  but  is  that  the  construction  which  should  be  pi|t  upon 
such  a  condition,  when  the  subject-matter  to  which  it  relates  is 
considered? 

If  one  purpose  making  a  conditional  acceptance  only,  and  commit 
that  acceptance  to  writing,  he  should.be  careful  to  express  the  condi- 
tion therein.  He  cannot  use  general  terms,  and  then  exempt  himself 
from  liability,  by  relying  upon  particular  facts  which  have  already 
happened,  though  they  are  connected  with  the  condition  expressed. 
Why?  Because  the  particular  fact  is  of  itself  susceptible  of  being 
made  a  distinct  condition.  This  case  furnishes  as  good  an  illustra- 
tion of  the  rule  as  any  other  can  do.  Instead  of  the  words  being 
used,  <'  accepted  on  condition  that  his  contracts  be  complied  with," 
could  it  not  have  been  as  easily  said,  accepted  on  condition  that  for- 
feitures already  incurred  shall  be  paid,  and  that  advances  made  shall 
be  refunded.  This  would  have  conveyed  a  very  different  meaning ; 
and  would  have  put  the  bank,  when  the  drafts  were  offered  to  it  for 
discount,  on  inquiry.  If  they  had  been  discounted  without  inquiry, 
it  would  have  been  done  at  the  risk  that  the  earnings  upon  the  con- 
tracts, and  such  as  might  be  earned  between  the  date  of 
*  the  acceptances  and  the  times  of  payment,  would  be  [  *  396  ] 
enough  to  pay  forfeitures,  repay  advances,  and  to  take  up 
the  bills.  It  matters  not  what  the  acceptor  meant  by  a  cautious  and 
precise  phraseology,  if  it  be  not  expressed  as  a  condition.  And  when 
-we  are  told,  as  we  are  in  this  case,  by  the  person  making  these  ac- 
ceptances, that  the  form  of  words  was  devised  expressly  for  that  pur- 
pose, meaning  for  the  purposes  of  having  forfeitures  paid  and  ad- 
vances refunded,  and  to  avoid  promising  to  pay  anything  to  the  order 
of  contractors  so  long  as  anything  should  be  due  from  them  to  the 
department,  we  think  it  will  be  admitted  that  the  purpose  explained 
is  larger  than  the  condition  expressed.  And  from  the  passage  in  the 
evidence  just  cited,  how  just  does  the  rule  appear  which  has  been 
laid  down  by  the  court,  that,  in  the  case  of  acceptances  of  commer- 
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cial  paper,  that  which  can  be  made  a  distinct  condition  must  be  so 
expressed ;  nor  can  anything  out  of  the  condition  be  inferred,  unless 
it  be  in  a  case  where  the  words  used  are  so  ambiguous  as  to  make  it 
necessary  that  parol  evidence  should  be  resorted  to,  to  explain  them. 
Then  the  omis  of  proof  would  be  on  the  acceptor,  and  the  proof 
would  be  of  no  avail  if  the  holder  or  any  person  under  whom  he 
claims,  took  the  bill  without  notice  of  such  conditions  and  gave  a 
valuable  consideration  for  it.  The  error  in.  this  case  arose  from  the 
acceptor  supposing  that  the  defendants  did  know,  and  if  they  did  not, 
they  were  bound  upon  such  an  acceptance  to  inquire  into  the  stipu- 
lations and  conditions  of  Reeside's  contracts  before  they  discounted 
the  biMs  ;  and  it  is  said  they  did  not  use  ^  due  diligence  to  acquire 
information."  The  objection  then  implies  that  information  of  these 
forfeitures  and  advances  could  have  been  given,  and  that  it  was  not 
given  when  these  acceptances  were  made.  This  makes  it,  then,  a 
question  of  due  diligence  between  the  acceptor  and  the  defendants, 
as  to  his  obligation  to  communicate  what  he  knew ;  and  their  want 
of  caution  in  not  making  the  inquiry. 

We  think  it  will  be  conceded  to  be  a  general  principle,  that  one 
having  knowledge  of  particular  facts  upon  which  he  intends  to  rely 
to  exempt  him  from  a  pecuniary  obligation,  about  to  be  contracted 
with  another,  of  which  facts  that  other  is  ignorant,  and  can  only 
learn  them  from  the  first,  or  from  documents  in  his  keeping, 
[  *  397  ]  that  the  fact  of  knowledge  raises  the  obligation  upon  *  him 
to  tell  it.  This  would  be  the  law  in  such  a  case,  and  it  is 
in  this  case.  Inquiry  by  the  defendants  would,  at  most,  have  resulted 
in  obtaining  what  was  already  known  to  the  acceptor.  He  held  the 
contracts ;  he  knew,  or  should  have  known,  officially,  the  state  of  ihe 
accounts  between  the  contractor  and  the  department ;  and  when  he 
conditionally  accepted  his  drafts,  which  were  to  be  charged  to  his 
account  for  transporting  the  mail,  as  his  liability  to  pay  them  would 
occur  in  ninety  days,  it  was  but  reasonable  that  he  should  have  said, 
in  plain  terms,  when  giving  his  acceptances :  ^<  K  the  earnings  of  the 
conlaractor  from  this  time  to  the  maturity  of  the  draft,  shall  be  suffi- 
cient to  pay  what  he  owes,  emd  the  debt  he  may  incur  until  theUi 
th3n  these  drafts  will  be  paid."  This  would  have  been  a  condition 
about  which  there  would  have  been  no  mistake. 

But,  further,  if  two  persons  deal  in  relation  to  the  executory  con- 
tracts of  a  third,  as  these  contracts  were,  and  one  of  them  being  the 
obligee  induces  the  other  to  advance  money  to  the  obligor,  upon 
"  condition  that  his  contracts  be  complied  with ;  "  and  he  knows  that 
forfeitures  have  been  already  incurred  by  the  obligor,  for  breaches  of 
his  contract,  and  does  not  say  so;  shall  be  be  permitted  afterwards  to 
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get  rid  of  his  liability,  by  saying  to  the  person  making  the  advance: 
^  I  cannot  pay  you,  for  when  I  accepted  there  was  already  due  to  me 
bora  the  drawer  of  the  bill  more  than  I  accepted  for.  I  had  knowl- 
edge of  it  then,  and  so  might  you  have  had  if  you  had  made  the  in- 
quiry, but  you  did  not  choose  to  inquire ;  so  I  will  pay  myself  first, 
because  my  acceptance  was  on  condition  that  his  contracts  be  com- 
pUedwith?*' 

Such  is  the  case  before  us  as  it  was  presented  by  the  argument ; 
and  we  cannot  doubt  it  will  be  thought  decisive  that  it  was  the  duty 
of  the  acceptor,  in  this  instance,  to  communicate  what  he  knew  of 
Reeside's  account,  if  he  had  any  conversation  with  the  defendants 
before  the  drafts  were  discounted,  and  that  it  was  not  the  duty  of  the 
defendants  to  inquire.  It  cannot  be  answered  by  saying  the  words 
of  the  acceptance  were  intended  to  provide  for  what  might  exist,  but 
what  was  not  then  known,  or  for  Inreaches  of  the  contracts  which  had 
already  occurred,  but  which  had  not  been  charged  with  a  penalty ; 
for  either  would  be  an  admission  that  inquiry  by  the  de- 
fendants when  the  ^cu^ceptances  were  made,  could  not  [  *  398  ] 
have  resulted  in  getting  the  information  at  the  depart- 
ment. 

But,  again,  will  the  terms  of  the  acceptance  admit  in  any  way  of 
retroactive  construction  ?  The  word»  must  be  taken  according  to 
the  ordinary  import  of  them.  They  are  <<  accepted  on  condition  that 
his  contracts  be  complied  with."  Can  there  be  compliance  with  an 
executory  contract,  but  in  future,  if  breaches  have  already  happened* 
Supposing  no  breaches  to  have  occurred,  necessarily  implies  such  as 
may  occur  in  future,  and  subsequent  compliance.  If  both  past  and 
future  breaches,  then,  are,  as  contended  for,  to  be  comprehended 
within  the  condition  of  this  acceptance,  why  may  not  the  condition 
be  extended  to  such  as  may  happen  after  the  maturity  of  the  draftsi 
as  well  as  to  such  as  had  occurred  before  they  w^e  accepted  ?  A 
literal  interpretation  must  lead  to  both,  and  that  will  not  be  contended 
for.  But  the  argument  is,  that  the  defendants  should  have  inquired 
into  the  ^  stipulations  of  the  contracts  and  the  extent  of  the  condi- 
tion ; "  cmd  it  is  said :  ^  The  bank  would  have  been  informed  that  the 
department  expected  Mr.  Reeside  to  renew  his  drafts*^until  the  accu- 
mulation of  his  current  pay  would  be  sufficient  to  meet  them ;  and 
had  his  pledge  to  take  them  up  himself,  if  earlier  payment  should  be 
required."  Be  it  so.  Can  there  be  a  plainer  admission  than  there  is 
in  the  preceding  sentence,  written  by  the  acceptor,  that  it  is  necessary 
to  go  out  of  the  condition  of  the  acceptance  to  ascertain  his  meaning, 
and  that  his  construction  rests  upon  facts,  known  by  himself  and  Mr, 
Reeside,  which  the  defendants  could  not  have  known  but  from  one 

VOL.  XIV,  11 

Digitized  by  CjOOQIC 


122         SUPREME  COURT  OF  THE  UNITED  STATES. 
United  States  v.  Bank  of  the  Metropolis.    15  P. 

or  the  other  of  them  ?  facts  out  of  the  condition,  and  which  conld 
alone  become  a  condition  by  being  so  expressed.  Again,  it  is  taken 
for  granted  in  the  argument,  if  the  defendants  had  inquired  into  the 
stipulations  of  the  contracts  and  the  bond,  that  they  would  have  been 
informed  of  the  forfeitures  which  had  been  incurred.  But  that  would 
not  follow.  Before  such  knowledge  could  have  been  obtained,  it 
would  have  been  necessary  to  take  one  step  further  beyond  the  con- 
dition, an  inquiry  into  the  accounts.  Where  shall  such  construction 
stop,  if  it  be  allowed  at  all.  The  law  does  not  permit  a  conditional 
acceptance  to  be  construed  by  anything  extraneous  to  it,  unless 
where  the  terms  used  are  so  ambiguous  that  it  cannot  be  otherwise 

ascertained. 
[  •  399  ]       •  We  will  suppose,  however,  that  the  stipulations  of 

Reeside's  contract,  and  his  bond,  had  been  known  to  the 
defendants.  Might  they  not  very  justifiably  have  concluded  that  his 
drafts  were  accepted  to  aid  him  with  an  advance  to  fulfil  his  engage- 
ments ?  The  bond  in  evidence  shows  that  a  necessity  for  advances 
was  contemplated.  It  had  been  the  habit  of  the  department  to  make 
them  to  contractors.  Its  exigencies,  it  is  said,  required  advances  to 
be  made.  The  witness,  Mason,  says :  "  Prom  the  year  1830,  the 
pecuniary  affairs  of  the  department  were  much  deranged,  and  it  was 
frequently  unable  to  pay  debts  .due  by  it  to  contractors.  Under  such 
circumstances,  the  department  was  in  the  practice  of  giving  to  con- 
tractors acceptances  for  sums  less  than  was  actually  standing  to  theii 
credit,  unconditionally ;  and  such  acceptances  were  always  taken  up 
at  maturity,  prior  to  May,  1835.  That  occ€uuonally,  and  with  the 
special  approbation  of  the  postmaster-general,  acceptances  were 
given  upon  the  faith  of  existing  contracts,  conditional  upon  the  per- 
formance of  the  contracts,  which  were  understood  to  become  absolute, 
if  the  contractor  performed  the  services  stated  in  the  contract"  The 
defendants,  in  the  year  1835,  held  acceptances  of  the  same  character, 
for  more  than  $70,000,  all  of  which  were  under  protest  for  non-pay- 
ment, but  subsequently  paid  prior  to  the  institution  of  this  suit,  ex- 
cept those  in  dispute  in  this  case.  The  witness  further  says,  the 
Bank  of  the  Metropolis,  and  other  banks  in  the  city  of  Washington 
and  elsewhere^  have  been,  for  many  years,  in  the  practice  of  discount- 
ing such  acceptances.  That  it  was  often  done  for  the  accommodation 
of  the  department,  often  for  the  accommodation  of  the  drawer,  and 
frequentiy  of  both.  This  testimony  brings  the  department  and  the 
bank  in  connection  upon  acceptances  of  the  former  for  contractors ; 
shows  the  course  of  business  upon  them ;  and  aids  to  give  a  proper 
construction  to  the  acceptances  under  consideration.  When  it  is 
remembered,  also,  that  these  acceptances  were  given  to  renew  others 
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of  the  department,  which  were  overdue,  we  think  it  cannot  be  doubt- 
sd,  that  the  terms^  ^  accepted  on  condition  that  his  contracts  be  com- 
plied with,"  cannot  retroact  to  embrace  forfeitares  which  had  been 
incurred,  and  to  refund  advances  said  to  have  been  made  before  the 
date  of  these  acceptances.  The  argument  upon  this  point 
was  made  upon  the  false  assumption  *that  there  had  been  [  *  400  ] 
a  communication  between  the  postmaster-general  and  the 
defendants  concerning  these  acceptances,  before  they  were  discount* 
ed ;  or  that  there  was  an  obligation  upon  the  part  of  the  defendants 
to  make  an  inquiry  into  the  state  of  Reeside's  contracts,  and  his  fed* 
filment  of  them,  because  the  acceptances  were  conditionaL  It  did 
not  exist  here,  nor  does  it  in  any  case  of  a  conditional  acceptance. 
The  acceptor  is  bound  by  his  contract  as  it  is  expressed,  and  so  it 
may  be  negotiated,  without  any  further  inquiry. 

Having  folly  canvassed  the  argument  upon  the  point  of  the  obliga* 
tion  of  the  defendants  to  inquire  into  the  condition  of  the  acceptance, 
we  turn,  for  a  moment,  to  the  case  as  it  is  shown  to  be  by  the 
evidence. 

Reeside's  earnings  between  the  date  of  the  acceptances  and  the 
time  for  the  payment  of  them,  were  not  applied  to  pay  forfeitures,  or 
refund  advances.  They  were  exhausted  by  recharging  him  with 
sums  of  money,  which  Mr.  Barry  had  allowed  to  him  as  contractor 
for  carrying  the  mail,  which  were  credited  in  the  journal,  but  not 
entered  into  the  ledger.  That  they  were  not  posted,  cannot  affect 
Reeside's  right  to  such  allowances;  and  something  more  must  ap* 
pear  than  the  testimony  in  this  case  discloses,  before  it  can  be  ad- 
mitted, that  credits,  given  by  Mr.  Barry,  were  legally  withdrawn  by 
his  successor.  There  is  no  evidence  in  this  cause  to  impeach  the 
fairness  and  legality  of  the  allowances  credited  by  Mr.  Banry ;  no 
proof  that  Reeside  had  incurred  forfeitures,  or  that  advances  had 
been  made  to  him.  Proofs  should  have  been  given,  if  it  was  intend- 
ed to  justify  the  recharges  for  the  causes  stated.  No  attempt  was 
made  to  do  so.  The  allowances,  then,  are  credits  in  Reeside's  ao- 
count,  which  the  defendants  may  use  to  prove  his  performance  of 
the  conditions  of  the  acceptance;  and  they  do  show  performance, 
as  the  amount  earned  would  have  paid  his  drafts  if  it  had  not  been 
diverted. 

The  third  instruction  asked  the  court  to  say,  among  other  things, 
if  the  credits  given  by  Mr.  Barry  were  for  extra  allowances,  which 
the  said  postmaster-general  was  not  legally  authorized  to  allow,  then 
it  was  the  duty  of  the  present  postmaster-general  to  disallow  such 
items  of  credit.  The  successor  of  Mr.  Barry  had  the  same 
power,  and  no  more,  than  his  predecessor,  and  the  power  of  the 
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[  *  401  ]  former  did  not  extend  to  *  the  recall  of  credits  or  allowances 
made  by  Mr.  Barry,  if  he  acted  within  tho  scope  of  official 
authority  given  by  law  to  the  head  of  the  department  This  right  in 
an  incumbent  of  reviewing  a  predecessor's  decisions,  extends  to  mis- 
takes in  matters  of  fact  arising  from  errors  in  calculation,  and  to  cases 
of  rejected  claims,  in  which  material  testimony  is  afterwards  dis* 
covered  and  produced*  But  if  a  credit  has  been  given,  or  an  allow- 
ance made,  as  these  were,  by  the  head  of  a  department,  and  it  ia 
alleged  to  be  an  illegal  allowance,  the  judicial  tribunals  of  the  country 
must  be  resorted  to,  to  construe  the  law  under  which  the  allowance 
was  made,  and  to  settle  the  rights  between  the  United  States  and 
the  party  to  whom  the  credit  was  given.  It  is  no  longer  a  case  be- 
tween the  conrectness  of  one  officer's  judgment  and  that  of  his  suc- 
cessor. A  third  party  is  interested,  and  he  cannot  be  deprived  of  a 
payment  on  a  credit  so  given,  but  by  the  intervention  of  a  court  to 
pass  upon  his  right  No  statute  is  necessary  to  authorize  the  United 
States  to  sue  in  such  a  case.  The  right  to  sue  is  independent  of 
statute,  and  it  may  be  done  by  the  direction  of  the  incumbent  of  the 
department  The  act  of  2d  July,  1836,'  entitled  ^  An  act  to  change 
the  organization  of  the  post-office  department,"  is  only  affirmative  of 
the  antecedent  right  of  the  government  to  sue,  and  directory  to  the 
postmaster-general  to  cause  suits  to  be  brought  in  the  cases  men* 
Honed  in  the  17th  section  of  that  act  It  also  excludes  him  from 
determining,  finally,  any  case  which  he  may  suppose  to  arise  under 
that  section.  His  duty  is  to  cause  a  suit  to  be  brought  Additional 
allowances,  the  postmaster-general  could  make  under  the  43d  section 
of  the  act  of  March  3, 1825,^  (3  Story,  1985 ;)  and  we  presume  it 
•  was  because  allowances  were  supposed  to  have  been  made  contrary 
to  that  law,  that  the  17th  section  of  the  act  of  2d  July,  1836,  was 
passed  In  this  last,  the  extent  of  the  postmaster-general's  power  in 
respect  to  allowances,  is  too  plain  to  be  mistaken. 

We  cannot  say  that  either  of  the  sections  of  the  acts  of  1825  and 
1836,  just  alluded  to,  covers  the  allowances  made  by  Mr.  Barry  to 
Eeeside.  But  if  the  postmaster-general  thought  they  did,  and  that 
such  a  defence  could  have  availed  against  the  rights  of  the  bank  to 
claim  these  acceptances  as  credits  in  this  suit,  the  same 
[  •  402  ]  proof  which  would  have  justified  a  recovery  in  *  an  action 
by  the  United  States,  would  have  justified  the  rejection  of 
them  as  credits,  when  they  are  claimed  as  a  set-ofil 

We  pass  to  the  credit  daimed,  and  called  E.  F.  Brown's  overdraft 
But  why  it  is  so  called,  we  do  not  know;  for  certainly  no  overdraft 
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occuired  when  he  checked  alone  upon  the  contingent  fond  of  the  de- 
partment deposited  to  his  credit  in  the  bank*  $7,070.24,  on  the  30th 
of  April,  1835,  were  deposited  to  his  credit  By  7th  of  June,  he  had 
drawn  of  that  sum  $3,076.97.  Then  the  postmaster-general  directed 
the  bank  not  to  pay  Brown's  checks,  unless  they  were  approved  by 
B^bert  Johnson,  the  accountant  of  the  department.  It  is  in  proof 
that  no  check  of  Brown's  was  afterwards  paid  without  Johnson's  ap* 
provaL  On  the  2d  of  December  following,  the  original  deposit  to 
Brown's  credit  was  drawn  out  in  his  checks,  approved* by  Johnson, 
and  it  was  found  there  had  been  an  overdraft  of  something  over 
$600.  We  do  not  say  that  an  overdraft  out  of  the  bank,  by  author- 
ized officers  of  the  United  States,  is  in  any  case  chargeable  to  the 
United  States,  unless  it  can  be  shown  that  the  money  overdrawn  has 
been  applied  to  the  use  of  the  United  States ;  but,  in  the  present  in- 
stance, we  think  no  proof  of  such  application  was  necessary,  and  we 
cannot  resist  the  conclusion  that  the  defendants  are  in  equity  entitled 
to  this  credit ;  for  the  proof  is,  that  on  the  day  that  the  overOraft  was 
known,  the  postmaster-general  vnote  a  letter  to  the  cashier  of  the 
bank,  stating  that  '^  the  contingent  fond  of  the  department  was  ex- 
hausted, but  the  public  service  requires  that  a  number  of.  bills 
chargeable  to  that  appropriation,  shall  be  paid  sooner  than  the  usual 
sum  can  be  obtained  from  congress;  I  tiierefore  request  the  fSeivor 
of  your  bank  to  pay  such  bills  against  the  department,  of  that  char- 
acter, as  may  be  presented,  vfiih  the  certificate  that  the  amount  is 
allowed,  signed  by  Robert  Johnston,  accountant  of  this  department." 
The  request  was  complied  with,  and  the  bank  advanced,  until  the 
14th  of  May,  1836,  more  than  $6,000,  to  pay  claims  on  the  contingent 
fimd.  In  this  case,  as  in  those  of  mare  himible  dealings,  the  course 
of  business  between  parties  must  be  used  when  it  can  apply  to  ex- 
plain their  understanding  of  past  transactions.  Nor  can  the 
inference  be  resisted  that,  when  the  postmaster^general  ^dis-  [  *  403  ] 
covered  the  contingent  fund  had  been  overdrawn,  and  re- 
quested that  other  overdrafts  might  be  made  on  the  same  account, 
that  it  was  an  admission  of  the  coirectness  of  the  first.  We  think, 
then,  that  the  United  States  was  a  debtor  to  the  defendants  for 
Porter's  draft,  and  B^eside's  drafts,  and  for  the  overdraft  on  the  con- 
tingent fund,  principal,  interest,  and  costs. 

But  it  is  said,  though  the  credits  claimed  by  the  defendants  shall 
be  found  to  be  due  by  the  United  States,  they  cannot  be  set  off  iii 
this  suit  This  was  the  first  instruction  asked,  and  refused  by  the 
court. 

It  is  urged  that,  to  allow  them  as  credits  in  this  suit  is,  in  effect, 
to  permit  money  to  be  taken  from  the  treasury,  otherwise  than  it  is 

11*  T 
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directed  to  be  disbursed  by  law.  That  the  money  previously  held  by 
the  defendants,  had  been  passed  to  the  account  of  the  treasurer  of 
the  United  States  by  direction  of  the  postmaster-general,  in  con- 
formity with  the  act  of  the  3d  of  July,  1836.  4  Story,  2464.  That 
when  the  defendants  complied  with  the  letter  of  instruction,  written 
to  them  by  the  postmaster-general,  on  the  16th  of  July,  1836,  and 
transferred  the  money  then  on  deposit  to  the  credit  of  the  departmenty 
to  the  treasurer  of  the  United  States,  for  the  service  of  the  post-office 
department, 'and  when  they  consented  to  receive  future  deposits  ac- 
cording to  a  form  sent,  and  to  transact  the  business  according  to  the 
regulations  contained  in  the  letter  of  the  16th  of  July,  1836,  that  the 
defendants  cannot  legally  charge  their  claims  against  that  account, 
by  way  of  set-off  in  this  suit. 

To  the  foregoing  objections,  a  brief  but  conclusive  answer  may  be 
given.  That  is  certainly  the  treasury  of  the  United  States,  where  its 
money  is  directed  by  law  to  be  kept ;  but  if  those  whose  duty  it  is  to 
disburse  ^appropriations  made  by  law,  employ,  or  are  permitted  by 
law  to  employ,  either  for  safe  keeping  or  more  convenient  disburse- 
ment, other  agencies,  and  it  shall  become  necessary  for  the  United 
States  to  sue  for  the  recovery  of  the  fund,  that  the  defendant  in  the 
action  may  claim,  against  the  demand  for  which  the  action  has  been 
brought,  any  credits  to  which  he  shall  prove  himself  entitled  to,  if 
they  have  been  previously  presented  to  the  proper  accounting  officero 
of  the  treasury,  and  been  rejected.    Such  is  the  law  as  it  now  stands. 

This  right  was  early  given,  by  an  act  of  congress,  to  all  de- 
[  *404  ]  fendants  *in  suits  brought  by  the  United  States.     1  Story. 

It  has  been  repeatedly  before  this  court  The  decisions 
upon  it  need  not  be  cited.  They  apply  to  this  case.  The  transfer 
of  the  deposit  to  the  treasurer  of  the  United  States ;  the  letter  of  the 
postmaster-general,  directing  it  to  be  done;  his  regulations  for  keeping 
the  account,  and  for  disbursing  it,  were  directory  to  the  defendants ; 
and  their  compliance  with  such  directions  was  an  acknowledgment 
that  the  postmaster-general  had  the  right  to  give  them,  as  the  condi- 
tions upon  which  they  were  to  continue  the  depository  of  the  fund. 
But  it  cannot  be  inferred,  either  from  the  act  of  2d  of  July,  1836,  re- 
quiring that  when  the  revenues  of  the  post-office  department  have 
been  collected,  that  they  shall  be  paid,  under  the  direction  of  the 
postmaster-general,  into  the  treasury  of  the  United  States;  or  because 
appropriations  for  the  service  of  the  department  shall  be  disbursed  by 
the  checks  of  the  treasurer,  indorsed  upon  warrants  of  the  postmaster- 
general,  and  countersigned  by  the  auditor  for  the  post-office  depart- 
ment,  under  the  words  ''  registered  and  charged ; "  or  from  the  decla- 
ration in  the  postmaster-general's  letter  to  the  defendants,  that  no 
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other  credit^  set-off,  or  deduction  will  be  admitted  in  this  account.  It 
cannot  be  inferred  that  the  defendants  accepted  the  postmaster-gen- 
eral^s  letter  as  a  contract  to  surrender  the  right  secured  to  them  by 
the  statute,  to  daim  credits  in  a  suit  brought  against  them  by  the 
United  States ;  or  that  it  imposed  upon  them  any  legal  obligation 
not  to  do  so. 

From  the  previous  and  contemporaneous  correspondence  between 
the  bank  and  the  postmaster-general,  concerning  these  drafts,  it  is 
clear  such  was  not  the  apprehension  of  the  defendant  when  the  ac 
count  was  opened  with  the  treasurer  of  the  United  States,  in  compU** 
ance  with  the  postmaster-general's  letter.  That  was  done  in  compli- 
ance with  the  law,  changing  entirely  the  fiscal  arrangements  of  the 
department;  and  for  that  purpose  the  postmaster-general  was  the 
proper  organ  to  direct  it  to  be  done ;  but  any  condition  in  that  letter 
not  required  by  the  act  of  congress,  under  which  he  was  acting, 
though  ofiScially  made,  is  rather  an  evidence  of  what  he  wished  to 
do,  than  a  conclusion  that  he  had  the  power  to  impose  it,  or  that  the 
defendants  had  consented  to  look  to  congress  for  the  reimbursement 
of  the  debt  due  them,  and  not  to  the  courts  of  justice.  When 
the  account  was  changed  *to  the  treasurer  of  the  United  [  *  405  ] 
States,  there  was  a  large  balance  on  deposit  to  the  credit 
of  the  post-office  department  The  fund,  however,  was  not  the  less 
that  of  the  United  States,  in  the  one  case  or  the  oth».  The  change, 
then,  made  no  difference  as  to  the  ownership  of  the  fund,  in  their 
right  to  retain,  if  the  defendants  had  any  right  at  all  to  retain  it  for 
their  debt.  They  had  been  dealing  with  the  executive  branch  of  the 
government  in  a  matter  of  money,  and  could  noi  be  turned  to  the 
legislature  without  their  consent  to  ask  it  to  do  as  a  favor,  what  the 
judiciary  could  settle  as  a  right.  If  the  defendants  had  supposed 
such  was  to  be  the  consequence  of  carrying  the  fund  to  the  treasurer's 
account,  it  is  manifest,  from  the  evidence  in  the  case,  that  it  would 
not  have  been  done.  That  they  did  not  do  so,  it  is  to  be  inferred 
also,  from  the  evidence,  arose  from  an  indisposition  to  enforce  a  right 
until  every  effort  had  been  made  to  obtain  it  by  amicable  adjustment; 
and  from  an  indisposition  to  embarrass  a  department  which  had  been 
severely  pressed,  and  was  then  just  beginning  to  be  relieved.  The 
postmaster-general  says,  in  his  letter  of  March  19, 1838,  that,  ^  ex- 
cepting the  refusal,  in  common  with  other  banks,  to  pay  the  warrants 
of  this  department  in  gold  and  silver,  or  an  equivalent,  commencing 
in  May  last,  and  the  seizure  of  both  a  general  and  special  deposit  of 
moneys  in  the  treasury  to  meet  alleged  claims,  under  the  circum- 
stances exhibited  in  the  Eumexed  papers,  the  Bank  of  Metropolis  has 
fidthfrilly  discharged  its  duties  as  a  deposit  bank  for  this  department" 
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The  circumstances  alluded  to  are  those  which  have  been  the  subject 
of  comment  in  this  case ;  and  it  is  our  opinion  that  they  confirm  the 
right  of  the  defendants  to  the  credits  claimed.  There  was  no  error, 
then,  in  the  court  not  giving  the  instructions  asked  for,  and  the  judg- 
ment is  affirmed. 

It  is  proper  for  us  to  say,  however,  if  the  law  and  the  merits  of  the 
case  were  not  with  the  defendants,  that  the  court  might  well  have 
refused  to  give  the  first  instruction,  firom  the  manner  in  which  it  is 
asked.  After  the  evidence  had  been  closed  on  both  sides,  the  court 
was  asked  to  say,  <<  that,  upon  the  evidence  aforesaid,  the  defendants 
are  not  entitled,  in  this  action,  to  set  off  against  the  plaintiffs'  de- 
mand, the  amount  of  acceptances  aforesaid,  so  given  in  evidence  by 
the  defendants,  nor  the  amount  of  the  overdraft  of  E.  F. 
[  •  406  ]  Brown."  It  raises  aU  the  issues,  both  of  •law  and  fact,  in 
the  case,  and  requires  the  court  to  adjudge  the  case  for  the 
plaintifis.  This  the  court  could  not  do,  as  there  were  contested  facts 
in  the  case,  which  it  was  the  province  of  the  jury  to  decide.  The 
court  could  only  have  said,  alternatively,  what  was  the  law  of  the 
case,  accordingly  as  the  jury  did  or  did  not  believe  the  facts ;  and 
this,  it  will  be  admitted,  would  have  been  equivalent  to  a  refusal  of 
the  instruction.  When  instructions  are  asked,  they  should  be  precise 
and  certain,  to  a  particular  intent;  that  the  point  intended  to  be 
raised  may  be  distinctly  seen  by  the  court,  and  that  error,  if  one  be 
made,  may  be  distinctly  assigned. 

8H.789;  5 H.  882;  8 H.  470;  11 H.  229;  7Wal.666. 


The  United  States,  Plaintiff  in  Error,  v.  John  Fitzgerald  and 
HiPOLiTE  Fitzgerald,  Defendants  in  Error. 

15  P.  407. 

An  officer  of  the  United  States  is  not  deprived,  hj  any  act  of  congress,  of  the  benefit  of  the 

preemption  laws. 
No  reservation,  or  appropriation  of  a  tract  of  land,  can  be  madOi  afVer  a  citizen  has  acqaiied  a 

right  to  it  under  a  preemption  law. 
Congress  alone  has  authority  to  make  and  authorize  appropriations  of  the  public  lands. 

The  case  is  stated  in  the  opinion  of  the  court 

Gilpin,  (attorney-general,)  for  the  United  States. 

Bell,  contr&. 

•418  ]   •  MPKiNLEY,  J.,  delivered  the  opinion  of  the  court 

This  is  a  petitory  action  brought  by  the  plaintiffs,  in  the 
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drcuit  court  of  the  United  States  for  the  eastern  district  of  Lonisiana, 
to  recover  160  acres  of  land,  claimed  by  the  defendants  under  the  pre- 
emption law  of  the  19th  of  June,  1834.^  In  their  petition,  the  plaintiffi 
allege  that  the  defendants,  under  the  pretence  that  they  were  entitled 
to  section  No.  8,  containing  160  acres  in  township  24  of  range  30,  by 
right  of  preemption,  on  the  18th  day  of  June,  1836,  entered  it  with  the 
register  of  the  land-office  at  New  Orleans ;  that  the  defendant,  John 
Fitzgerald,  took  possession  of  the  land  as  an  officer  of  the  customs, 
by  direction  of  the  collector  at  New  Orleans,  and  not  as  a  settler ; 
and  that  the  land  had,  long  previous  to  the  entry,  been  appropriated 
for  public  purposes,  and  attached  to  the  custom-house  at  New  Or- 
leans. 

The  defendants  admit  in  their  answer,  that  John  Fitzgerald  was 
an  officer  of  the  customs,  and  discharged  the  duties  of  boarding-officer 
at  the  southwest  pass ;  where,  finding  no  accommodations  or  dwelling 
provided  for  them  by  the  United  States,  they  were  under  the  necessity 
of  procuring  one  for  themselves,  in  which  they  expended  their  own 
money.  That  having  complied  with  all  the  requisitions  of 
the  laws  of  the  United  States  *  granting  preemption  rights,  [  *419  ] 
they  entered  the  said  tract  of  land,  and  insist  that,  by  the 
laws  of  the  United  States,  they  are  entitled  to  it 

It  was  proved  on  the  trial  that  the  defendant,  John  Fitzgerald,  had 
been  appointed  by  the  secretary  of  the  treasury,  inspector  of  customs 
for  the  district  of  Mississippi ;  and,  by  the  collector  at  New  Orleans, 
he  had  been  appointed  boarding-officer  at  the  southwest  pass  on  the 
Mississippi  Biver,  and  put  into  possession  of  the  tract  of  land  in  con- 
troversy, which  had  been  occupied  by  former  boarding-officers.  The 
collector  was  not  instructed  by  the  treasury  department,  to  place  the 
boarding-officer  on  that  tract  of  land,  nor  was  he  bound  to  reside 
there,  but  might  reside  at  any  other  place  convenient  for  the  discharge 
of  his  duties.  The  collector  had  never  requested  that  this  land  should 
be  reserved  for  the  use  of  the  boarding-officer.  A  letter  firom  the  act- 
ing commissioner  of  the  general  land-office,  dated  the  3d  of  Novem- 
ber, 1836,  directed  to  the  register  of  the  land-office  at  New  Orleans, 
stating  that  the  secretary  of  the  treasury  had  directed  that  this  tract 
of  land  should  be  reserved  firom  sale  for  the  use  of  the  custom-house 
at  New  Orleans,  and  requesting  the  register  to  note  upon  his  plats 
that  it  was  so  reserved  firom  sale,  and  to  give  notice  of  the  fact  to  the 
defendants,  was  also  read  as  evidence. 

The  defendants  proved  that  they  had  made  proof  of  their  posses- 
sion and  cultivation  of  the  tract  of  land  in  controversy  before  the 
regbter  and  receiver,  according  to  law,  and  had  entered  it  with  the 

1 4  Stats,  at  Large,  67S.  ^  , 

Digitized  byCjOOQlC 


180         SUPREME  COURT  OF  THB  UNITED  STATES. 

United  StatM  v.  Pitag^nUd.    15  P. 

register  and  paid  the  purchase-money.  Whereupon  the  court  below, 
according  to  the  usual  form  of  rendering  judgment  in  such  cases  in 
Louisiana,  decreed  that  the  defendants  be  quieted  in  their  possession 
of  the  premises  in  dispute,  and  that  the  plaintiffs  take  nothing  by  iheii 
petition. 

To  reverse  this  judgment,  the  United  States  have  prosecuted  this 
writ  of  error.     Two  objections  have  been  taken  to  the  judgment :  — 

1.  The  defendant,  John  Fitzgerald,  being  in  the  service  of  the 
United  States  while  residing  on  the  public  land,  could  not  by  cnlti- 
vation  and  possession  acquire  a  right  of  preemption ;  and  if  he  could, 
this  land  was  not  subject  to  preemption,  it  having  been  appropriated 

to  public  use. 
[*420]      *2.  The  court  had  no  power  to  quiet  the  defendants  in 
their  possession  of  the  premises  in  dispute,  the  fee  in  the  land 
being  in  the  United  States. 

No  law  has  been  produced  to  show  that  an  officer  of  the  United 
States  is  deprived  of  the  benefit  of  the  preemption  laws ;  nor  do  we 
know  of  any  law  which  deprives  him  of  ^e  right  to  acquire  a  portion 
of  the  public  land  by  any  mode  of  purchase  common  to  other  citizens. 
Had  this  tract  of  land  been  severed  firom  the  public  domain  by  a  legal 
appropriation  of  it  for  any  public  purpose,  Fitzgerald  could  have  ac- 
quired no  right  to  it  by  cultivation  and  possession ;  not  because  he 
was  an  officer  of  the  United  States,  but  because  the  land  would  not 
have  been  subject  to  the  preemption  law. 

Was  this  land  so  appropriated  ?  The  preemption  law  of  the  29th 
of  May,  1830,^  which  was  revived  by  the  act  of  the  19th  of  June, 
1834,  declares  that  the  right  of  preemption  shall  not  extend  to  any 
land  which  is  reserved  from  sale  by  act  of  congress,  or  by  order  of 
Qie  President,  or  which  may  have  been  appropriated  for  any  purpose 
whatever.  4  Story's  Laws  United  States,  2213.  The  1st  section  of 
the  act  of  the  19th  of  June,  1834,  gives  to  every  setder  or  occupant 
of  the  public  lands  prior  to  the  passage  of  that  act,  who  was  then  in 
possession,  and  cultivated  any  part  thereof  in  the  year  1833,  all  the 
benefits  and  privileges  provided  by  the  act  entitled  an  act  to  grant 
preemption  rights  to  settlers  on  the  public  lands,  approved  the  29th 
of  May,  1830,  and  which  act  was  thereby  revived.  The  reservation 
and  appropriation  mentioned  in  the  act  of  the  29th  of  May,  1830, 
must  have  been  valid  and  subsisting  at  the  date  of  the  act  of  the 
19th  of  June,  1834,  to  deprive  the  defendants  of  their  right  of  pre- 
emption. 

It  cannot  be  pretended  that  the  land  in  controversy  was  reserved 
firom  sale  by  any  act  of  congress,  or  by  order  of  the  President,  unless 

i/iStala.atLai|^420. 
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the  direction  of  the  Becretary  of  the  treasury  to  reserve  it  from  sale, 
several  months  after  it  had  been  aotoally  sold  and  paid  for,  could 
amount  to  such  an  order.  As  no  reservation  or  appropriation  of  the 
land  made  after  the  right  of  the  defendants  accrued  under  the  act  of 
ihe  19th  of  June,  1834,  could  defeat  that  right,  it  is  useless  to  inquire 
into  the  authority  by  which  the  secretary  of  the  treasury  attempted  to 
make  the  reservation. 

*The  remaining  question,  under  the  first  objection  is,  [  *421  ] 
whether  there  had  been  any  appropriation  of  this  land  for 
any  purpose  whatever,  pri<Mr  to  the  passage  of  the  act  of  the  19th  of 
June,  1834.  No  appropriation  of  public  land  can  be  made  for  any 
purpose  but  by  authority  of  congress.  By  the  3d  section  of  the  4th 
article  of  the  constitution  of  the  United  States,  power  is  given  to 
congress  to  dispose  of  and  make  all  needful  rules  and  regulations  re- 
specting the  territory  or  other  property  belonging  to  the  United  States. 
As  no  such  authority  has  been  shown  to  authorize  the  collector  at  New 
Orleans  to  appropriate  this  land  to  any  use  whatever,  it  is  wholly  use- 
less to  inquire  whether  his  acts,  if  they  had  been  authorized  by  law, 
would  have  amounted  to  an  appropriation. 

But  it  has  been  contended  in  argument,  that  the  act  of  the  3d  of 
March,  1831,^  authcnrizing  the  erection  of  a  light-house  at  the  mouth 
of  the  southwest  pass,  was  an  appropriation  of  this  land  for  that  pur- 
pose. By  the  plat,  found  in  the  record,  it  appears  that  there  are  be- 
tween forty  and  fifty  tracts  of  land  containing  one  hundred  and  sixty 
acres  each,  including  the  tract  in  controversy,  all  fronting  on  the  south- 
west pass.  If  the  act  had  directed  that  the  light-house  should  be  built 
on  this  particular  tract,  according  to  the  decision  of  this  court  in  the 
case  of  Wilcox  v.  Jackson,  13  Pet.  498,  it  would  have  been  such  an 
appropriation  within  the  meaning  of  the  act  of  the  29th  of  May,  1830, 
as  would  have  deprived  the  defendants  of  their  right  of  preemption. 
But  the  same  plat  shows  that  the  light-bouse  was  built  on  Wagoner's 
Island,  which  appears  to  be  at  the  mouth  of  the  southwest  pass,  and 
not  included  or  connected  with  this  or  either  of  the  other  tracts  of 
land  exhibited  on  the  plat.  From  this  examination  of  the  case,  it  is 
dear  that  the  land  in  controversy  v^as  neither  reserved  from  sale  nor 
appropriated  to  any  purpose  whatever. 

As  the  United  States  have  placed  their  right  to  recover  in  this  case 
npon  the  single  ground  that  the  land  was  not  subject  to  the  pre- 
emption right  of  the  defendants,  because  it  had  been  pieviously 
appropriated  for  the  use  of  the  officers  attached  to  the  custom-house 
at  New  Orleans,  that  point  being  decided  against  them,  they  ought 
not  to  prevail  upon  the  second  objection  urged  against  the  judg- 

1  4  Stats,  at  Large,  488. 
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[•422]  ment,  even  if  the  judgment  •were  technically  defectiye; 
but  it  being  in  the  usual  form  of  judgments  in  the  courts 
of  Louisiana,  and  not  inconsistent  with  the  justice  of  the  case,  we 
think  it  ought  not  to  be  disturbed. 

It  has,  however,  been  suggested  that  fraud  has  been  practised  in 
some  way,  by  the  defendants,  in  obtaining  the  land  in  controversy. 
Every  thing  on  the  face  of  the  record  appears  to  have  been  perfectly 
fair,  and,  as  far  as  we  can  perceive,  the  defendants  are  legally  enti* 
tied  to  a  patent  for  the  land.  But  if  fraud  has  been  practised  upon 
the  plaintiffs,  the  courts  of  chancery  are  open  to  them  to  seek  a  rescis- 
sion of  the  contract 

The  judgment  of  the  court  below  is  afiirmed. 


Philip  Minis,  Plaintiff  in  Error,  v.  Thb  United  States,  Defend- 
ants in  Error. 

15  P.  4S3. 

The  proviso  annexed  to  the  act  of  March  3,  1835,  (4  8tat8.  at  Large,  754,)  prohibiting  extra 
allowances,  is  confined  to  the  appropriations  made  by  that  act. 

Under  the  4th  and  13th  sections  of  the  act  of  Jane  30,  1834,  (4  Stats,  at  Large,  736,  738,)  a 
military  officer  performing  the  duties  of  Indian  agent,  conld  be  allowed  only  die  com- 
pensation provided  for  in  that  act. 

Thb  case  is  stated  in  the  opinion  of  the  court 

Ooxe  and  Janes,  for  the  plaintiff. 

Oilpin,  (attorney-general,)  cantrd. 

[  *  443  ]      •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  the  case  of  a  writ  of  error  to  the  circuit  court  for 
the  district  of  Greorgia.  The  original  suit  was  brought  by  the  United 
States  against  Dr.  Philip  Minis,  (the  plaintiff  in  eiror,)  to  recov^  the 
balance  of  $13,589.05,  due  from  him  to  the  United  States.  At  the 
trial  of  the  cause  upon  the  general  issue,  a  transcript  of  the  account 
from  the  treasury  department  establishing  the  balance  was  given  in 
evidence ;  and  the  sole  question  in  controversy  between  the  parties 
was,  whether  Doctor  Minis  was  entitled  to  credit  for  certain  items 
which  had  been  disallowed  by  the  treasury  department  The  princi- 
pal item,  and  the  only  one  now  in  controversy,  was  a  claim  by  Doctor 
Minis,  who  was  a  surgeon  in  the  army,  and  was  appointed  military 
disbursing  agent  for  removing  and  subsisting  the  Cherokee  Indians, 
of  two  and  a  half  per  cent  commissions  on  the  sum  of  $514,237.61, 
actually  disbursed  by  him  in  the  course  of  his  agency  in  1836  and 
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1837.  No  eyidenoe  was  offered  on  the  part  of  Dr.  Minis,  of  any  con- 
tract or  of  any  usage  of  the  government  for  the  allowance  of  any 
snch  commission,  in  cases  of  this  sort  The  counsel  for  Dr.  Minis, 
among  other  things,  (not  material  in  the  present  state  of  the  case,) 
prayed  the  court  to  instruct  the  jury,  1.  That  the  clause  in  the  act 
of  congress  of  the  3d  of  March,  1835,^  c  303,  which  was  relied  upon 
as  the  authority  by  which  the  defendant's  claim  for  conmxissions  was 
rejected,  did  not  apply  to  the  defendant's  case ;  because  it  expressly 
rdEers  to  moneys  appropriated  during  that  session  of  congress, 
and,  *  therefore,  that  the  second  auditor  erred  in  disallowing  [  *  444  J 
the  charge  for  commissions.  2.  That  the  defendant  was 
entitled  to  the  commissions  charged  by  him,  as  well  from  the  long- 
established  practice  of  the  government,  as  from  the  law  of  the  land, 
there  being  no  law  prior  to  the  act  of  the  3d  of  March,  1839,^  disal- 
lowing commissions  or  moneys  disbursed  for  the  government.  3.. 
That  the  charge  for  commissions  should  be  allowed,  because  the 
charge  is  made  for  the  disbursement  of  moneys  appropriated  during 
the  sessions  of  congress  of  1836  ^  and  1837 ;  ^  and,  therefore,  that  neither 
the  act  of  1835  nor  of  1839  was  applicable. 

These  instructions  the  court  refused  to  give ;  but  instructed  the 
jury  ^  that  in  the  relations  which  the  defendant  had  stood  to  the 
United  States,  as  an  officer  in  the  army,  he  had  no  claim  by  law  for 
commissions  on  the  sum  disbursed  by  him,  whatever  interpretation 
might  be  given  to  the  concluding  proviso  of  the  act  of  the  3d  of 
March,  1835,  c  303 ;  and  admitting  that  such  proviso  was  Limited  to 
a  prohibition  per  cent.,  additional  pay,  extra  allowance  or  compensa- 
tion, on  account  of  disbursing  any  public  money  appropriated  by  law 
during  the  session  of  congress  when  the  act  was  passed  containing 
the  proviso,  that  said  proviso  could  not  be  interpreted  to  give  com- 
missions or  per  cent,  upon  disbursements  of  antecedent  or  subsequent 
appropriations  of  money  by  congress,  unless  the  same  were  authorized 
by  law ;  and  that  no  law  authorized  the  defendant  to  charge  commis- 
sions, and,  therefore,  that  the  second  auditor,  had  not  erred  in  disal- 
lowing commissions  to  the  defendant"  To  this  opinion  of  the 
court  the  defendant  excepted.  The  jury  found  a  verdict  for  the 
United  States,  after  deducting  certain  other  disallowed  items ;  and 
judgment  was  rendered,  accordingly,  for  the  United  States,  and  the 
present  writ  of  error  is  brought  to  revise  that  judgment 

It  is  certainly  true,  as  has  been  suggested  at  the  bar,  that  the  case 
ia,  as  to  the  evidence  necessary  to  raise  some  of  the  questions,  very 
imperfectly  and  defectively  stated ;  and,  therefore,  some  of  the  instruo- 

1  4  Stats,  at  Large,  758.        <  5  lb.  839.        3  4  lb.  2,  17,  118.        <  lU  168,  207. 
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tions  might  on  this  account  have  been  well  refdsed     It  is,  howeveri 
much  more  satisfactory  to  us  to  be  able  to  dispose  of  the  case  upon 
its  true  merits. 
The  first  instruction  asked   embraces  the  question,  what  is  the 

true  construction  of  the  1st  section  of  the  act  of  the  3d 
[  *445  ]  of  *  March,  1835,  c  303,  entitled  ^  An  act  making  certainf 

additional  appropriations  for  the  Delaware  Breakwater,  and 
for  certain  harbors,  and  removing  obstructions  in  and  at  the  moutkr 
of  certain  rivers,  for  the  year  1835."  That  act,  after  making  thi 
specific  appropriations,  contains  the  following  proviso :  **  Provided 
that  no  officers  of  the  army  shall  receive  any  per  cent  or  additional 
pay,  extra  allowance  or  compensation,  in  any  form  whatsoever,  on 
account  of  the  disbursing  any  public  money  appropriated  by  law 
during  the  present  session  for  fortifications,  execution  of  surveys, 
works  of  internal  improvement,  building  of  arsenals,  purchase  of 
public  supplies  of  any  description,  or  for  any  other  service  or  duly 
whatsoever,  unless  authorized  by  law."  The  argument  on  behalf  of 
the  United  States  is,  that  this  proviso,  although  found  in  a  mere 
appropriation  law  of  a  limited  nature,  is  to  be  construed,  by  reason 
of  the  words  "  or  for  any  other  service  or  duty  whatsoever,  unless 
authorized  by  law,"  to  be  permanent  in  its  operatioh,  and  applicable 
to  all  future  appropriations,  where  officers  of  the  army  are  employed 
in  such  service  or  duty  ;  and  that  it  appears  from  the  record  that  this 
was  the  very  ground  on  which  the  treasury  department  rejected  tiie 
claim  of  Doctor  Minis  for  commissions.  The  same  question  haa 
been  made  and  fully  argued  in  the  case  of  Ghratiot  v.  The  United 
States,  15  Pet.  336,  at  the  present  term ;  and  we  have  given  it  out 
deliberate  consideration.  We  are  of  opinion  that  such  is  not  the 
true  interpretation  of  the  terms  of  the  proviso,  and  that  it  is  limited 
exclusively  to  appropriations  made  at  the  session  of  1835. 

It  would  be  somewhat  unusual  to  find  ingrafted  upon  an  act 
making  special  and  temporary  appropriation,  any  provision  which 
was  to  have  a  general  and  permanent  application  to  all  future  appro- 
priations. N6r  ought  such  an  intention  on  the  part  of  the  legisla* 
ture  to  be  presumed,  unless  it  is  expressed  in  the  most  dear  and 
positive  terms,  and  where  the  language  admits  of  no  other  reasoniable 
interpretation.  The  office  of  a  proviso,  generally,  is  either  to  except 
something  from  the  enacting  dause,  or  to  qualify  or  restrain  its 
generality,  or  to  exdude  some  possible  ground  of  misinterpretation 
of  it,  as  extending  to  cases  not  intended  by  the  legislature  to  be 

brought  within  its  purview.  A  general  rule,  applicable  to 
[  *  446  ]  all  future  cases,  would  most  *  naturally  be  expected  to  find 

its  proper  place  in  some  distinct  and  independent  enactment 
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Now,  the  language  of  the  present  proviso  is  perfectly  satisfied  by 
confining  its  operation  to  appropriations  to  be  made  during  the 
fiien  existing  session.  It  seems  clear  that  the  words  of  the  proviso 
ought  to  receive  this  interpretation,  if  the  last  clause,  <<  or  for  any 
other  service  or  duty  whatsoever,  unless  authorized  by  law,''  were  left 
oat.  The  proviso  would  then  in  legal  effect  read,  that  no  officer  of 
the  army  shall  receive  any  per  cent,  or  additional  pay,  extra  allowance, 
or  compensation,  in  any  form  whatever,  on  account  of  the  disbursing 
any  public  money  iqppropriated  by  law  during  the  present  session,  for 
fortifications,  for  execution  of  surveys,  for  works  of  internal  improve- 
ment, for  building  of  arsenals,  for  the  purchase  of  public  supplies 
of  every  description.  What  difficulty,  then,  is  created  by  the  addi- 
tion of  the  subsequent  danse  7  In  our  judgment,  none  whatsoever. 
The  preceding  enumeration  is  of  special  services  in  disbursing  public 
money  on  account  of  particular  appropriations  for  fortifications,  &c. 
But  it  was  foreseen  by  congress  that  other  appropriations  might  be 
made  during  the  same  session  ior  other  objects  not  comprehended  in 
the  preceding  enumeration;  and,  therefore,  ex  irkhistriaj  the  subse- 
quent dause  was  added  to  supply  any  defect  of  this  nature,  and  to 
cut  off  all  claims  for  extra  pay,  allowance,  or  compensation  for  dis- 
bursements connected  vdih  such  objects.  The' whole  clause  in  this 
view  would  read  {nrecisely  as  if  it  had  been  introduced  immediately 
after  the  words,  <^  for  fortifications."  It  would  then  be,  that  no  officer 
of  the  army  shall  receive  any  per  cent.,  6cc^  on  account  of  disbursing 
any  public  money  appropriated  by  law  during  the  present  session, 
for  fortifications,  or  for  any  other  service  or  duty  whatsoever.  This, 
too,  is  the  grammatical  sense  of  the  words  of  the  whole  proviso^ 
in  the  order  in  which  they  stand.  On  the  other  hand,  the  interpreta- 
tion put  upon  the  proviso  on  behalf  of  the  United  States,  requires 
the  court  to  read  it  as  if  the  last  clause  were  wholly  independent  of 
the  preceding  enumeration,  and  permanentiy  prohibited  any  extra 
allowance  or  compensation  '<  for  any  other  service  or  duty  "  than  dis- 
bursements, but  prohibited  it  for  disbursements  only,  under  appropria- 
tions made  during  that  session.  This  would  seem  obviously 
to  be  inconsbtent  with  the  policy  •  upon  which  the  supposed  [  *  447  ] 
permanency  of  the  proviso  is  made  to  rest.  The  prohibition 
would  then  be  utterly  inapplicable  to  disbursements  of  future  appro- 
piations,  which  in  most  cases  is  the  leading  item  of  charge,  and  would 
be  confined  to  <^any  other  service  or  duty."  Such  an  interpretation 
certainly  ought  not  to  be  adopted  in  a  proviso  to  an  act  making 
appropriations  for  certain  specified  objects,  unless  it  be  unavoidable. 
And  to  make  the  proviso  apply  to  disbursements  under  future  ap- 
propriations generally,  the  court  would  be  driven  to  interpolate  into 
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it  the  words,  '^  or  at  any  future  session ; "  a  liberiy  which,  consbtently 
with  the  known  limits  of  judicial  duty,  could  never  be  properly 
assumed. 

The  subsequent  legislation  of  congress,  even  if  it  could  be  brought 
in  aid  of  the  argument,  rather  tends  to  confirm,  than  to  impugn  Uie 
interpretation  which  we  have  given  to  the  proviso.  It  was  not  until 
the  act  of  3d  March,  1839,  c.  82,  that  congress  made  a  general  pro- 
vision on  the  sublet,  and  enacted,  by  a  distinct  section,  that  no  offi- 
cer, in  any  branch  of  the  public  service,  or  any  other  person,  whose 
salaries,  or  whose  pay  or  emolument  is,  or  are  fixed  by  law,  shall 
receive  any  extra  allowance  or  compensation  in  any  form  whatever, 
for  the  disbursement  of  public  money,  or  the  performance  of  any 
other  service,  unless  the  said  extra  sdlowance  or  compensation  be 
allowed  by  law.  The  generality  of  this  section  would  seem  to  show 
that,  until  that  period,  no  law  existed  on  the  subject  which  was  p^- 
manentiy  applicable  to  any  branch  of  the  public  service. 

We  think,  then,  that  according  to.  the  natural  meaning  of  the 
words,  and  the  order  in  which  they  stand,  the  true  interpretation  of 
the  whole  proviso  is,  that  it  is  limited  to  appropriations  made  during 
the  session  of  1835.  If,  therefore,  the  dissdlowance  of  Dr.  Minis's 
claim  to  commissions  depended  upon  the  act  of  1835,  (as  was  the 
construction  of  the  treasury  department,)  the  instruction  asked  on 
.  this  point  ought  to  have  been  given  by  the  circuit  court 

But  we  are  of  opinion  that  his  claim  was  properly  disallowed  upon 
another  and  distinct  ground.  No  evidence  of  any  contract  or  usage 
was  offered  to  sustain  it,  and  the  case  appears  to  us  to  fall  directly 
within  the  provisions  of  the  act  of  30th  of  June,  1834,  c  162,  for  the 
organization  of  the  department  of  Indian  affairs.  The  4th  section 
of  that  act  provides  that  ^<it  shall  be  competent  for  the 
[  •  448  ]  •  President  to  require  any  military  officer  of  the  United 
States  to  execute  the  duties  of  an  Indian  agent."  The  13th 
section  further  provides,  that  "  the  duties  required  by  any  section  of 
this  act,  of  military  officers,  shall  be  performed  without  any  other 
compensation  than  their  actual  travelling  expenses."  Dr.  Minis  being 
a  surgeon  in  the  army,  was  appointed  disbursing  agent  for  removing 
and  subsisting  the  Cherokee  Indians,  and  has  been  allowed  a  com** 
pensation  for  his  travelling  expenses,  under  the  agency,  of  five  dol- 
lars per  diem,  amounting  in  the  whole,  to  the  sum  of  $1,420.  It  is 
not  pretended  that  this  sum  was  not  a  reasonable  compensation. 

It  has  been  suggested  at  the  argument,  that  no  other  agents  are 
within  the  purview  of  the  act  of  1834,  than  such  Indian  agents  as 
are  to  be  appointed  under  that  act  as  general  Indian  agents ;  and 
that  Dr.  Minis  was  not  in  that  predicament.    But  looking  to  the 
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whole  scope  and  object  of  that  act,  contemplating,  as  it  does,  that 
inilitaiy  officers  might  be  called  upon  to  perform  duties  in  connection 
with  the  general  Indian  agents,  by  the  direction  of  the  President,  we 
cannot  but  entertain  the  opinion  that  the  terms  of  the  act  were 
designed  to  exclude  such  military  officers  from  any  other  compensa- 
tion than  their  travelling  expenses ;  as,  in  truth,  when  detached  upon 
such  special  service,  they  were  still  entitled  to  their  ordinary  military 
pay  and  emoluments. 

It  has  also  been  suggested,  that  the  disbursements  in  the  present 
case  were  not  properly  of  public  money,  because  it  was  money  stipu- 
lated  by  treaty  to  be  paid  to  the  Cherokees,  upon  their  removal,  and 
the  cession  of  their  lands.  But  we  think  this  objection  is  unmain- 
tainable. The  payments  made  were  properly  public  money,  and  the 
disbursements  thereof  were  on  account  of  the  United  States,  and  for 
their  use  and  benefit,  in  fulfilment  of  the  obligations  of  the  treaty. 

Upon  the  whole,  therefore,  we  are  of  opinion  that  the  circuit  court 
rightfully,  under  all  the  circumstances  of  tiie  case,  refused  the  instruct 
tions  prayed  for,  and  gave  the  very  instruction  which  was  required 
by  law. 

The  judgment  is  therefore  affixmed. 


MosBS  Groves  and  Jambs  Graham,  Plaintiflb  in  Error,  v.  Robert 
Slaughter,  Defendant  in  Error.  John  W.  Brown,  Mosbs  Groves, 
R.  M.  Roberts,  and  Jambs  Graham,  Plaintiflb  in  Error,  v.  Robbrt 
Slaughtbr,  Defendant  in  Error. 

15  P.  449. 

The  proTinon  in  the  constimtion  of  Mississippi,  of  the  year  183S,  ooncerning  the  introda^ 
tion  of  Blares  for  sale,  is  merely  directory  to  the  legislature,  and  is  not  operative  as  a  Uw 
of  prohibition,  propria  mgore. 

The  ease  is  stated  in  the  opinion  of  the  court. 

Cfiipin  and  Walker y  for  the  plaintiffs. 

JaneSj  Clay^  and  Webster ^  contr^. 

*  Thompson,  J.,  delivered  the  opinion  of  the  court.  [  *496  ] 

On  the  5th  of  April,  1838,  a  suit  wbs  commenced  by  the 
defendant  in  error,  against  the  plaintiffs  in  error,  in  the  circuit  court 
of  the  United  States  for  the  eastern  district  of  Louisiana,  upon  a 
note,  a  copy  of  which  is  set  out  in  the  record,  as  follows :  — - 
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Natchezj  December  20, 1836. 
Twelve  months  after  date,  I  promiae  to  pay  to  IL  M.  Boberts,  or 
oideri  the  sum  of  $7,000,  for  value  received^  payable  and  negotiable 
at  the  Commercial  Bank  of  Natchez,  State  of  MisaisaippL 
Indorsed  by  John  W.  Brown. 

B.    M.   BOBBRTS, 

MosBs  Grovbs, 
Jambs  Graham. 

In  the  conrse  oi  the  proceedings  in  the  cause,  the  following  agree- 
ment,, or  admitted  statement  of  facts,  was  entered  into  between  the 

parties. 
[  *  49?  ]  *  <'  In  this  case,  it  is  consented  that  the  question  of  fraud 
IS  waived  by  the  defendants,  except  as  hereinafter  reserved. 
The  case  is  to  be  defended  solely  on  the  question  of  the  legality  and 
validity  of  the  consideration  for  which  tihie  note  sued  on  was  given. 
It  is  admitted  that  the  slaves  for  which  said  note  was  given,  were 
vmpiyrted  into  Mississippi,  as  merchandise,  and  &>t  sale,  in  the  years 
1835  and  1836,  by  the  plaintiff;  but  without  any  previous  agreement 
or  understanding,  express  or  implied,  between  the  plaintiff  and  any 
of  the  parties  to  the  note ;  but  for  sale,  generally,  to  any  person  who 
might  wish  to  purchase.  The  slaves  have  never  been  returned  to  the 
plaintiff^  nor  tendered  to  him  by  any  of  the  parties  to  the  note  sued 
on.*' 

Whereupon,  the  court  gave  judgment  for  the  plaintiff  below  for 
ifffiOOf  with  the  interest  anid  costs.  And  this  judgment  is  brought 
here  by  writ  of  error,  for  revision. 

It  will  be  seen  from  this-  statement  of  the  case,  that  the  defence 
rested  entirely  upon  the  alleged  illegality  of  the  consideration  in  the 
note.  And  the  validity  of  the  defence  must  turn  upon  the  construo- 
tiou  and  operation  of  the  following  article  in  the  constitution  of 
Mississippi,  adopted  on  the  36th  of  October,  1832. 

''  The  introduction  of  slaves  into  this  State^  as  merchandise,  or  for 
sale,  shall  be  prohibited,  from  and  after  the  1st  day  of  May,  1833 
provided,  that  the  actual  settier,  or  settiers,  shall  not  be  prohibited 
from  purchasing  slaves  in  any  State  in  this  Union,  and  bringing  them 
into  this  State  for  their  own  individual  use,  until  the  year  1845.'' 

It  has  been  urged  on  the  argument,  by  way  of  preliminary  objec- 
tion to  an  examination  of  the  construction  of  the  constitution,,  that 
this  article  has  received  a  judicial  interpretation  in  the  courts  of  Mis- 
sissippi, which,  according  to  the  doctrine  of  tins  court,  with  respect 
to  state  decisions  upon  their  own  laws  and  constitutions,  will  control 
the  judgment  of  this  court  upon  this  question.    It  becomes  necessary. 
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dierefore,  to  look  iilto  those  decisions,  to  see  whether  there  ha»  beeo 
Btich  a  fixed  and  settled  constrncfion  given  to  the  constitution  as  to 
preclude  this  court  &om  considering  it  an  open  question. 

The  case  chiefly  relied  upon  is  that  of  GUdewell  and  others,  v. 
Hite  and  Fitzpatrick,  a  newspaper  report  of  which  has  been 
*  fiomished  to  the  court  It  was  a  bill  in  equity  filed  some  [  *  498  ] 
time  in  the  year  1839,  since  the  commencement  of  the  suit 
now  before  this  court,  and  the  decree  of  the  chancellor,  affirmed  in 
the  court  of  appeals  by  a  divided  court,  since  the  judgment  was  ob* 
tained  in  this  cause.  But  if  we  look  into  that  case,  and  the  points 
there  discussed,  and  the  diversity  of  opinion  entertained  by  the  judges, 
we  cannot  consider  it  as  settling  the  construction  of  the  constitution. 

It  was  a  bill  filed  in  the  coiurt  of  chancery  to  enjoin  a  judgment 
recovered  at  law,  upon  a  bond  for  the  purchase  of  slaves  introduced 
in  that  State  after  the  1st  of  May,  18S3.  The  chancell(»'  refused  to 
continue  the  injunction,  on  the  ground  that  the  matter  relied  upon 
to  obtain  the  injunction  should  have  been  set  up  as  a  defence,  in  the 
suit  at  law,  and  this  view  of  the  case,  he. adds,  might  be  decisive ; 
but  another  question  of  some  moment  is  raised,  which  must  firequently 
arise  in  our  courts,  and  which  it  is  well  to  put  in  a  train  for  ultimate 
decision ;  clearly  announcing  that  the  question  he  was  about  to  dis- 
cuss was  not  involved  in  the  decision  of  the  case  before  him,  and  of 
course  all  opinion  which  he  might  express  would  be  extrajudiciaL 
He  then  proceeds  to  examine  the  constitution  in  reference  to  its  oper- 
ation on  the  bond  upon  which  the  judgment  at  law  had  been 
obtained,  and  concludes  that  the  violation  of  the  constitution  con- 
sisted in  the  introduction  of  the  slaves,  and  not  in  the  sale,  and  that, 
therefore,  a  subsequent  scde  after  the  introduction  was  not  unlavtrful, 
and  of  course  the  bond  given  for  the  purchase  was  not  void,  on  the 
ground  of  illegal  consideration ;  and  he  adds,  if  the  contract  should 
be  considered  void,  the  defendants  would  be  entitled  to  the  negroes ; 
for,  although  their  introduction  might  be  illegal,  and  subject  the  party 
to  criminal  prosecution,  yet  the  titie  to  the  negroes  would  not  be 
forfeited.  And  to  show  more  fiiUy,  he  says,  his  understanding  of  the 
constitution :  ^'  I  mean  to  declare  that,  the  moment  the  negroes  were 
introduced  as.  merchandise,  or  for  scde,  the  offence  was  at  once  com- 
plete ;  no  further  step  was  necessary  to  bring  it  within  the  intent  and 
meaning  of  the  prohibiting  clause  of  the  constitution ;  that  it  was 
perfectiy  immaterial  whether  the  negroes  were  or  were  not  sold,  or 
offered  for  sale  afterwards ;  such  act  would  not  in  any  way  alfect  its 
legal  character." 

*  The  case  went  up  to  the  court  of  appeals,  and  was  there  [  *  499  ] 
affirmed,  by  a  divided  court,  two  only  of  the  judges  being 
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present ;  Judge  Trotter  concurring  with  the  chancellor,  that  the  de- 
fence should  have  been  made  in  the  suit  at  law,  but  the  other  judge 
dissented  upon  this  point  This  was  of  course  the  only  question  in 
judgment  in  that  case,  and  whatever  opinions  might  have  been  ex- 
pressed upon  other  questions,  they  were  extrajudiciaL  Judge  Trot- 
ter went  into  an  examination  of  the  questions  suggested  by  the 
chancellor,  and  differed  entirely  from  him  as  to  the  effect  and  opera- 
tion of  the  prohibition  in  the  constitution.  He  considered  the  sale 
of  the  slaves  4;he  great  object  intended  by  the  prohibition,  vdth  a 
view  to  suppress  the  slave-trade  in  that  State.  But  he  thought  it 
immaterial  to  inquire  whether  the  constitution  be  considered  merely 
directory,  or  containing  within  itself  an  absolute  prohibition.  In 
either  case,  he  thought  it  fixed  the  policy  of  the  State  on  the  subject, 
and  rendered  illegal  the  practice  designed  to  be  suppressed.  Had 
Judge  Trotter  concurred  with  the  chancellor  in  his  views  of  the  consti- 
tution, the  decree  of  the  chancellor  must  have  been  reversed.  Thus 
we  see  the  different  views  taken  by  the  courts  in  Mississippi,  as  to  the 
object,  policy,  and  effect  of  this  article  in  the  constitution.  And  as 
the  whole  of  this  discussion  arose  upon  points  not  necessarily  involved 
in  the  decision  of  the  case  before  the  court,  it  may  well  be  considered 
as  extrajudiciaL  It  is  unnecessary  for  this  court  to  express  any 
opinion,  as  to  the  correctness  of  one  or  the  other  of  the  views  taken 
by  the  different  judges.  But  this  difference  of  opinion  is  certainly 
sufficient  to  justify  this  court  in  considering  that  the  construction  of 
the  constitution  in  that  State  is  not  so  fixed  and  settled  as  to  preclude 
us  from  regarding  it  an  open  question. 

The  question  arising  under  the  constitution  of  Mississippi  is, 
whether  this  prohibition,  per  sCy  interdicts  the  introduction  of  slaves 
as  merchandise,  or  for  sale,  after  a  given  time ;  or  is  only  directory 
to  the  legislature,  and  requiring  their  action  in  order  to  bring  it  into 
full  operation,  and  render  unlawful  the  introduction  of  slaves  for  sale 
at  any  time  prior  to  the  act  of  the  13th  of  May,  1837. 

The  language  of  the  constitution  is,  ^  the  introduction  of  slaves 
into  this  State  as  merchandise,  or  for  sale,  shall  be  prohibited 
[  *  500']  from  •  and  after  the  1st  day  of  May,  1833,"  with  an  excep- 
tion, as  to  such  as  may  be  introduced  by  actual  settiers  pre- 
vious to  the  year  1845.  This  obviously  points  to  something  more  to 
be  done,  and  looks  to  some  future  time,  not  only  for  its  fulfillment, 
but  for  the  means  by  which  it  was  to  be  accomplished.  But  the 
more  grammatical  construction  ought  not  to  control  the  interpreta- 
tion, unless  it  is  warranted  by  the  general  scope  and  object  of  the 
provision.  Under  the  constitution  of  1817,  it  is  declared  that  the 
legislature  shall  have  power  to  prevent  slaves  being  brought  into  the 
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State  as  merchandise.  The  time  and  manner  in  which  this  was  to 
be  done,  was  left  to  the  discretion  of  the  legislature.  And  by  the 
constitution  of  1832,  it  was  no  longer  left  a  matter  of  discretion 
when  this  prohibition  is  to  take  effect ;  but  the  Ist  day  of  May,  1833, 
is  fixed  as  the  time.  But  there  is  nothing  in  this  provision  which 
looks  like  withdrawing  the  whole  subject  from  the  action  of  the  legis- 
lature. On  the  contrary,  there  is  every  reason  to  believe,  from  the 
mere  naked  prohibition,  that  it  looked  to  legislative  enactments  to 
carry  it  into  fuU  operation.  And  indeed  this  is  indispensable.  There 
are  no  penalties  or  sanctions  provided  in  the  constitution  for  its  due 
and  effectual  operation.  The  constitution  of  1832  looks  to  a  change 
of  policy  on  the  subject,  and  fixes  the  time  when  the  entire  prohibi- 
tion shall  take  effect.  And  it  is  a  fair  and  reasonable  conclusion  that 
this  was  the  only  material  change  from  the  constitution  of  1817.  It 
will  not  answer  to  say  this  arose  from  any  distrust  of  the  legislature. 
Such  a  supposition  would  be  entirely  gratuitous,  and  a  reflection  that 
could  not  be  justified.  And,  besides,  if  any  such  conjecture  is  to  be 
indulged,  it  is  inconceivable  why  some  farther  provision  was  not 
made  in  the  constitution  to  insure  obedience  to  the  prohibition,  by 
declaring  the  effect  of  a  violation  thereof.  Admitting  the  constitu- 
tion is  mandatory  upon  the  legislature,  and  that  they  have  neglected 
their  duty  in  not  carrying  it  into  execution,  it  can  have  no  effect  upon 
the  construction  of  this  article.  Legislative  provision  is  indispensa- 
ble to  carry  into  effect  the  object  of  this  prohibition.  It  requires  the 
sanction  of  penalties  to  effect  this  object.  How  is  a  violation  of  this 
prohibition  to  be  punished  ?  Admitting  it  would  be  a  misdemeanor, 
punishable  by  fine,  this  would  be  entirely  inadequate  to  the  fuU  exe- 
cution of  the  object  intended  to  be  accomplished.  What 
would  •become  of  the  slaves  thus  introduced?  Will  they  [  •SOI  ] 
become  free  immediately  upon  their  introduction,  or  do  they 
become  forfeited  to  the  State?  These  are  questions  not  ea3ily 
answered.  And  although  these  difficulties  may  be  removed  by  sub- 
sequent legislation,  yet  they  are  proper  circumstances  to  be  taken 
into  consideration,  when  we  are  inquiring  into  the  intention  of  the 
convention  in  thus  framing  this  article.  It  ia  unreasonable  to  sup- 
pose that  if  this  prohibition  was  intended,  per  sey  to  operate  without 
any  legislative  aid,  that  there  would  not  have  been  some  guards  and 
.  checks  thrown  around  it  to  insure  its  execution.  But  if  it  is  con- 
sidered merely  directory  to  the  legislature,  it  is  open  to  all  necessary 
provisions  to  accomplish  the  end  intended.  The  proviso  in  this 
article,  that  actual  settiers  <<  shall  not  be  prohibited ''  from  bringing 
in  slaves  for  their  own  use  until  the  year  1845,  must  necessarily  be 
considered  as  addressed  to  the  legislature,  and  must  be  construed  as 
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a  restriction  upon  their  power.  The  enacting  part  of  the  BzikHe^ 
''  shall  be  prohibited,"  is  also  addressed  to  the  legislature,  and  is  a 
command  to  do  a  certain  act.  The  legislative  enactments  on  this 
subject  strongly  fcnrtify  the  conclusion  that  this  provision  in  tiie  om- 
stitution  was  not  uxulerstood  as  a  prohibition  per  se^  but  only  direct 
tory  to  the  legislature.  On  the  2d  of  March,  1833,  which  was 
previous  to  the  time  when  this  prohibition  was  to  go  into  operation, 
a  law  was  passed  to  alter  and  amend  this  article,  as  follows :  ''  The 
legislature  of  this  State  shall  have,  and  are  hereby  vested  with  power 
to  pass  from  time  to  time  such  laws,  regulating  or  prohibiting  the  in- 
troduction of  slaves  in  this  State,  as  may  be  deemed  proper  and 
expedient"  This  required,  under  the  constitution,  the  concurrence 
of  two  thirds  of  each  branch  of  the  legislature.  Notice  was  accord- 
ingly given,  as  required  by  the  constitution,  to  take  the  sense  of  the 
qualified  electors  of  the  State  upon  the  proposed  amendment.  It 
certainly  could  not  have  been  the  understanding  of  the  legislature 
that  the  prohibition  in  the  constitution  was  actually  in  full  force  and 
operation  from  the  1st  of  May,  1833,  whilst  these  proceedings  to 
obtain  an  amendment  of  tiie  constitution  were  going  on ;  and,  espe- 
cially, when,  in  December,  1833,  a  law  was  passed  laying  a  tax  on 
slaves  so  brought  in.     This  would  be  an  unreasonable  construction, 

and  would  be  holding  out  false  and  deceptive  colors  to  those 
[  *  502  ]  engaged  in  that  traffic.     It  is  more  reasonable  *  to  conclude 

that  the  legislature  supposed  some  legislative  action  on  their 
part  was  necessary  to  carry  into  operation  the  prohibition ;  assuming 
on  themselves  to  postpone  such  legislation  until  the  sense  of  the 
people  could  be  taken  on  the  proposed  amendment.  That  such  must 
have  been  the  understanding  of  the  legislature,  is  obvious  from  the 
provisions  of  the  act  of  December,  1833,  laying  a  tax  on  slaves  thus 
brought  in  for  sale.  If  the  constitution,  |7ef  $e^  operated  as  an  abso- 
lute prohibition  to  bring  in  slaves  as  merchandise  after  the  1st  of 
May,  1833,  the  law  of  Decemb^,  1833,  would  be  lajring  a  tax  upon 
slaves  illegally  introduced.  This  would  be  impliedly  sanctioning  the 
illegal  introduction  of  the  slaves,  and  would  present  an  incongruity 
in  legislation  that  never  ought  to  be  presumed.  But  to  construe  the 
constitution  as  directory  only  to  the  legislature,  the  whole  will  be 
consistent  and  stand  together.  Although  the  legislature  may  have 
omitted  to  do  what  the  constitution  enjoined  upon  them,  this  is  a. 
matter  with  which  this  court  can  have  no  concern. 

But  if  any  thing  more  can  be  wanting  to  show  that  the  legislative 
interpretations  of  the  constitution,  from  the  year  1832  to  1837,  has 
been  that  this  article  does  not,  per  se,  operate  as  a  prohibition  to  the 
introduction  of  slaves,  as  merchandise,  but  required  legislative  action 
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to  bring  it  into  complete  operation,  it  will  be  found  in  that  act  of 
the  13th  of  May,  1837.  Until  that  time,  it  is  manifest  from  the 
whole  cnirent  of  legislation  upon  that  subject,  and  the  proposition  to 
amend  the  constitution  in  that  particular,  that  there  was  great  diver- 
sity of  opinion  in  relation  to  this  matter.  But  the  act  of  1837  pur- 
ports to  carry  into  effect  the  injunctions  in  the  constitution.  It  adopts 
the  words  of  the  constitution,  and  declares  that  ^<  hereafter,  the 
business  of  introducing  or  importing  slaves  into  this  State,  as  mer* 
diandise,  or  for  sale,  be  and  the  same  is  hereby  prohibited."  Here, 
then,  is  a  compliance  with  the  injunction  in  Ihe  constitution,  by  a 
direct  prohibition.  This  law  does  not  assume  that  such  prohibition 
was  in  force  by  virtue  of  the  constitutional  provision.  Upon  such 
hypothesis,  this  prohibition  in  the  law  would  be  entirely  superfluous, 
and  the  act  would  have  proceeded  to  provide  for  enforcing  the  con- 
stitutional prohibitions.  But  to  consider  the  article  in  the  constitution 
as  directory  to  the  legislature  to  prohibit  the  introduction 
of  slaves,  *  this  law  is  a  literal  compliance  with  the  injunc-  [  *  503  ] 
tion ;  and  not  only  enacts  a  prohibition,  but  provides  the 
necessary  pencdties  for  a  violation  of  that  prohibition,  and  declares 
all  contracts  made  in  relation  thereto  to  be  void.  This  is  carrying 
into  full  execution  the  injunction  of  the  constitution,  and  affords  a 
strong  and  irresistible  conclusion,  that,  in  the  opinion  of  the  legisla- 
ture, that  prohibition  had  not  been  in  operation  until  the  passage  of 
that  law.  To  declare  all  contracts  made  for  the  purchase  of  slaves 
introduced,  as  merchandise,  from  the  1st  of  May,  1833,  until  the 
passage  of  this  law,  in  1837,  illegal  and  void,  when  there  was  such 
an  unsettied  state  of  opinion  and  course  of  policy  pursued  by  the 
legislature,  would  be  a  severe  and  rigid  construction  of  the  constitu- 
tion, and  one  that  ought  not  to  be  adopted  unless  called  for  by  the 
most  plain  and  unequivoccd  language.  It  is  said  by  Judge  Trotter, 
that  he  considers  it  inunaterial  whether  the  constitution  be  construed 
as  merely  directory,  or  as  containing  within  itself  an  absolute  prohi- 
bition. In  either  case,  it  fixes  the  policy  of  the  State.  His  idea, 
however,  of  the  policy  of  the  State  upon  this  subject,  dijBTers  essen- 
tially from  that  of  the  chancellor.  We  do  not  mean  to  say  that  if 
there  appeared  to  have  been  a  fixed  and  settied  course  of  policy  in 
that  State  against  allowing  the  introduction  of  slaves,  for  merchan- 
dise, or  for  sale,  that  a  contract,  made  in  violation  of  such  policy, 
would  not  be  void.  But  we  cannot  think  that  this  principle  applies 
to  this  case.  When  the  sale  of  the  slaves  in  question  was  made, 
there  was  certainly,  no  fixed  and  settled  course  of  policy  which  would 
make  void  or  iUegal  such  contracts. 

The  judgment  of  the  circuit  court  is  accordingly  affirmed.     And 
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this  view  of  the  case  makes  it  unnecessary  to  inquire  whether  this 
article  in  the  constitution  of  Mississippi  is  repugnant  to  the  consti- 
tution of  the  United  States ;  and|  indeed,  such  inquiry  is  not  prop- 
erly in  the  case,  as  the  decision  has  been  placed  entirely  upon  the 
construction  of  the  constitution  of  MississippL 

.  IVFLean,  J.  As  one  view  of  this  case  involves  the  construction  of 
the  constitution  of  the  United  States  in  a  most  important  part,  and 
in  regard  to  its  bearing  upon  a  momentous  and  most  delicate  subject, 
I  will  state  in  a  few  words  my  own  views  on  that  branch 
[  *  504  ]  *of  the  case.  The  case  has  been  argued  with  surpassing 
ability  on  both  sides.  And  although  the  question  I  am  to 
consider  is  not  necessary  to  a  decision  of  the  case ;  yet  it  is  so  inti- 
mately connected  vdth  it,  and  has  been  so  elaborately  argued,  that 
under  existing  circumstances  I  deem  it  fit  and  proper  to  express  my 
opinion  upon  it 

The  second  section  of  the  constitution  of  Mississippi,  adopted  the 
26th  of  October,  1832,  declares  that  the  introduction  of  slaves  into 
that  State,  as  merchandise,  or  for  sale,  shall  be  prohibited  from  and 
after  the  1st  day  of  May,  1833 ;  provided,  that  the  actual  settlers 
shall  not  be  prohibited  from  purchasing  slaves  in  any  State  in  the 
Union,  and  bringing  them  into  that  State  for  their  own  individual 
use,  until  the  year  1845 ;  and  the  question  is,  whether  this  provision 
is  in  conflict  with  that  part  of  the  constitution  of  the  United  States, 
which  declares  that  congress  shall  have  power  ^<  to  regulate  commerce 
with  foreign  nations,  and  among  the  several  States." 

In  the  case  of  Gibbons  v.  Ogden,  9  Wheat  186,  this  court  decided 
that  the  power  to  regulate  commerce  is  exclusively  vested  in  congress, 
and  that  no  part  of  it  can  be  exercised  by  a  State. 

The  necessity  of  a  uniform  commercisd  regulation,  more  than  any 
other  consideration,  led  to  the  adoption  of  the  federal  constitution. 
And,  unless  the  power  be  not  only  paramount,  but  exclusive,  the 
constitution  must  fail  to  attain  one  of  the  principal  objects  of  its 
formation. 

It  has  been  contended  that  a  State  may  exercise  a  commercial 
power,  if  the  same  has  not  been  exercised  by  congress.  And  that 
this  power  of  the  State  ceased  when  the  federal  authority  was  ex- 
erted over  the  same  subject-matter. 

This  argument  is  founded  upon  the  supposition  that  a  State  may 
exercise  a  power  which  is  expressly  given  to  the  federal  government, 
if  it  shall  not  exert  the  power  in  all  the  modes,  and  over  all  the  sub- 
jects to  which  it  can  be  applied.  If  this  rule  of  construction  were 
generally  adopted  and  practically  enforced,  it  would  be  as  fatal  to  the 
spirit  of  the  constitution  as  it  is  opposed  to  its  letter. 
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If  a  commercial  power  may  be  exercised  by  a  State  because  it  has 
not  been  exercised  by  congress,  the  same  role  must  apply  to  other 
powers  expressly  delegated  to  the  federal  government 

*  It  is  admitted  that  the  power  of  taxation  is  common  to  [  *  505  ] 
the  State  and  federal  governments ;  but  this  is  not  in  its 
nature  or  effect  a  repugnant  power ;  and  its  exercise  is  vital  to  both 
governments. 

A  power  may  remain  dormcudt,  though  the  expediency  of  its  exer- 
cise has  been  fvXLj  considered.  It  is  often  wiser  and  more  politic  to 
forbear,  than  to  exercise  a  power. 

A  State  regulates  its  own  internal  commerce,  may  pass  inspection 
and  police  laws,  designed  to  guard  the  health  and  protect  the  rights 
of  its  citizens.  But  these  laws  must  not  be  extended  so  as  to  come 
in  conflict  with  a  power  expressly  given  to  the  federal  government. 

It  is  enough  to  say  that  the  commercial  power,  as  it  regards  for- 
eign commerce,  and  commerce  among  the  several  States,  has  been 
decided  by  this  court  to  be  exclusively  vested  in  congress. 

Under  the  power  to  regulate  foreign  commerce,  congress  impose 
duties  on  importations,  give  drawbacks,  pass  embargo  and  non- 
intercourse  laws,  and  make  all  other  regulations  necessary  to  naviga- 
tion, to  the  safety  of  passengers,  and  the  protection  of  property- 
Here  is  an  ample  range,  extending  to  the  remotest  seas  where  the 
commercial  enterprise  of  our  citizens  shall  go,  for  the  exercise  of  this 
power. 

The  power  to  regulate  commerce  among  the  several  States  is  given 
in  the  same  section,  and  in  the  same  language.  But  it  does  not  fol- 
low that  the  power  may  be  exercised  to  the  same  extent. 

The  transportation  of  slaves  from  a  foreign  country,  before  the 
abolition  of  that  traffic,  was  subject  to  this  commercial  power.  This 
would  seem  to  be  admitted  in  the  constitution,  as  it  provides  ^  the 
importation  of  such  persons  as  any  of  the  States,  now  existing,  shall 
think  proper  to  admit,  shall  not  be  prohibited  by  congress  prior  to  the 
year  1808 ;  but  a  tax  or  duty  may  be  imposed  on  such  importation, 
not  exceeding  ten  dollars  for  each  person." 

An  exception  to  a  rule  is  said  to  prove  the  existence  of  the  rule ; 
and  this  exception  to  the  exercise  of  the  commercial  power  may  well 
be  considered  as  a  dear  recognition  of  the  power  in  the  case  stated. 
The  United  States  are  considered  as  a  unit,  in  aU  regula- 
tions of  foreign  conunerce.  But  this  cannot  be  the  *  case  [  *  506  ] 
where  tile  regulations  are  to  operate  among  the  several 
States.  The  law  must  be  equal  and  general  in  its  provisions.  Con- 
gress cannot  pass  a  non-intercourse  law,  as  among  the  several  States ; 
nor  impose  an  embargo  that  shcdl  affect  only  a  part  of  them. 

VOL.  XIV.  13 
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Navigation,  whether  on  the  high  seas  or  in  the  coasting  trade,  is  a 
part  of  our  commerce ;  and,  when  extended  beyond  the  limits  of  any 
State,  is  subject  to  the  power  of  congress.  And,  as  regards  this 
intercourse,  internal  or  foreign,  it  is  immaterial  whether  the  cargo  of 
the  vessel  consists  of  passengers  or  articles  of  commerce. 

Can  the  transfer  and  sale  of  slaves  &om  one  State  to  another  be 
regulated  by  congress,  under  the  commercial  power  ? 

If  a  State  may  admit  or  prohibit  slaves  at  its  discretion,  this 
power  must  be  in  the  State,  and  not  in  congress.  The  constitution 
seems  to  recognize  the  power  to  be  in  the  States.  The  importation 
of  certain  persons,  meaning  slaves,  which  was  not  to  be  prohibited 
before  1808,  wus  limited  to  such  States,  then  existing,  as  shcdl  think 
proper  to  admit  them.  Some  of  the  States  at  that  time  prohibited 
the  admission  of  slaves,  and  their  right  to  do  so  was  as  strongly 
implied  by  this  provision  as  the  right  of  other  States  that  admitted 
them. 

The  constitution  treats  slaves  as  persons.  In  the  second  section 
of  the  first  article  which  apportions  representatives,  and  directs  taxes 
among  the  States,  it  provides,  ^<  the  numbers  shall  be  determined  by 
adding  to  the  whole  number  of  free  persons,  including  those  bound 
to  service  for  a  term  of  years,  and  excluding  Indians  not  taxed, 
three  fifths  of  all  other  persons."  And  again,  in  the  third  section  of 
the  fourth  article,  it  is  declared  that  ^'  no  person,  held  to  service  or 
labor  in  one  State,  under  the  laws  thereof,  escaping  into  another, 
shall,  in  consequence  of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due." 

By  the  laws  of  certain  States,  slaves  are  treated  as  property ;  and 
the  constitution  of  Mississippi  prohibits  their  being  brought  into  that 
State  by  citizens  of  other  States,  for  sale,  or  as  merchandise.  M«* 
chandise  is  a  comprehensive  term,  and  may  include  every 
[  *  507  ]  article  of  ixaffic,  whether  foreign  or  domestic,  which  *  ia 
properly  embraced  by  a  commercial  regulation.  But  if 
slaves  are  considered  in  some  of  the  States  as  merchandise,  that 
cannot  devest  them  of  the  leading  and  controlling  quality  of  persons 
by  which  they  are  designated  in  the  constitution.  The  character  of 
property  is  given  them  by  the  local  law.  This  law  is  respected,  and 
fijl  rights  under  it  are  protected  by  the  federal  authorities ;  but  the 
constitution  acts  upon  slaves  as  persons,  and  not  as  property. 

In  aU  the  old  States,  at  the  time  of  the  Revolution,  slavery  existed 
in  a  greater  or  less  degree.  By  more  than  one  half  of  them,  includ- 
ing those  that  have  been  since  admitted  into  the  Union,  it  has  been 
abolished  or  prohibited.     And  in  these  States,  a  slave  cannot  be 
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brought  as  merchandise,  or  held  to  labor,  in  any  of  them,  except  as  a 
transient  person. 

The  constitution  of  Ohio  declares  that  there  shall  be  neither  slavery 
nor  involuntary  servitude  in  the  State,  except  for  the  punishment  of 
crimes.  Is  this  provision  in  conflict  with  the  power  in  congress  to 
regulate  commerce  ?  It  goes  much  further  than  the  constitution  of 
Mississippi  That  prohibits  only  the  introduction  of  slaves  into  the 
State  by  the  citizens  of  other  States,  as  merchandise  ;  but  the  con- 
stitution of  Ohio  not  only  does  this,  but  it  declares  that  slavery  shall 
not  exist  in  the  State.  Does  not  the  greater  power  include  the 
lesser.  If  Ohio  may  prohibit  the  introduction  of  slaves  into  it 
altogether,  may  not  the  State  of  Mississippi  regulate  their  admis- 
sion? 

The  constitution  of  the  United  States  operates  alike  on  all  the 
States ;  and  one  State  has  the  same  power  over  the  subject  of  slavery 
as  every  other  State.  K  it  be  constitutional  in  one  State  to  abolish 
or  prohibit  slavery,  it  cannot  be  unconstitutional  in  another,  within 
its  discretion,  to  regulate  it 

Could  Ohio,  in  her  constitution,  have  prohibited  the  introduction 
into  the  State,  of  the  cotton  of  the  South,  or  the  manufactured 
articles  of  the  North  ?  If  a  State  may  exercise  this  power,  it  may 
establish  a  non-intercourse  with  the  other  States.  This,  no  one 
will  pretend,  is  within  the  power  of  a  State.  Such  a  measure 
would  be  repugnant  to  the  constitution,  and  it  would  strike  at 
the  foundation  of  the  Union.  The  power  vested  in  congress  to 
regulate  commerce  among  the  several  States,  was  designed 
to  prevent  commercial  conflicts  among  them.  But,  •whilst  [  *  508  ] 
Ohio  could  not  proscribe  the  productions  of  the  South  nor 
the  fiabrics  of  the  North,  no  one  doubts  its  power  to  prohibit 
slavery.  And  what  can'  more  unanswerably  establish  the  doc- 
trine that  a  State  may  prohibit  slavery,  or,  in  its  discretion,  re- 
gulate it,  vnthout  trenching  upon  the  conmiercial  power  of  con* 


The  power  over  slavery  belongs  to  the  States  respectively.  It  is 
local  in  its  character,  and  in  its  effects ;  and  the  transfer  or  sale  of 
slaves  cannot  be  separated  from  this  power.  It  is,  indeed,  an  essen- 
tial part  of  it 

Each  State  has  a  right  to  protect  itself  against  the  avarice  and 
intrusion  of  the  slave-dealer ;  to  guard  its  citizens  against  the  incon- 
veniences and  dangers  of  a  slave  population. 

The  right  to  exercise  this  power,  by  a  State,  is  higher  and  deeper 
than  the  constitution.  The  evil  involves  the  prosperity,  and  may 
endanger  the  existence  of  a  State.     Its  power  to  guard  against,  or  to 
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remedy  the  evil,  rests  upon  the  law  of  self-preservation ;  a  law  vital 
to  every  community,  and  especially  to  a  sovereign  State. 

Taney,  C.  J.  I  had  not  intended  to  express  an  opinion  upon  the 
question  raised  in  the  argument  in  relation  to  the  power  of  congress 
to  regulate  the  traffic  in  slaves  between  the  different  States,  because 
the  court  have  come  to  the  conclusion,  in  which  I  concur,  that  the 
point  is  not  involved  in  the  case  before  us.  But,  as  my  brother 
IMP  Lean  has  stated  his  opinion  upon  it,  I  am  not  willing,  by  remain^ 
ing  silent,  to  leave  any  doubt  as  to  mine. 

In  my  judgment,  the  power  over  this  subject  is  exclusively  with 
the  several  States ;  and  each  of  them  has  a  right  to  decide  for  itself, 
whether  it  will  or  will  not  allow  persons  of  this  description  to  be 
brought  within  its  limits,  from  another  State,  either  for  sale,  or  for 
any  other  purpose ;  and,  also,  to  prescribe  the  manner  and  mode  in 
which  they  may  be  introduced,  and  to  determine  their  condition  and 
treatment  within  their  respective  territories ;  and  the  action  of  the 
several  States  upon  this  subject,  cannot  be  controlled  by  congress 
either  by  virtue  of  its  power  to  regulate  commerce,  or  by  virtue  of 
any  other  power  conferred  by  the  constitution  of  the  United  States 
I  do  not,  however,  mean  to  argue  this  question ;  and  I 
I  *  509  ]  state  my  opinion  upon  it,  on  account  *  of  the  interest 
which  a  large  portion  of  the  Union  naturally  feel  in  this 
matter,  and  from  an  apprehension  that  my  silence,  when  another 
member  of  the  court  has  delivered  his  opinion,  might  be  miscon- 
strued. 

Another  question  of  constitutional  law  has  also  been  brought  into 
discussion,  tibat  is  to  say,  whether  the  grant  of  power  to  the  general 
government,  to  regulate  commerce,  does  not  carry  with  it  an  implied 
prohibition  to  the  States  to  make  any  regulations  upon  the  subjecti 
even  although  they  should  be  altogether  consistent  with  those  made 
by  congress. 

I  decline  expressing  any  opinion  upon  this  question,  because  it  is 
one  step  further  out  of  the  case  really  before  us ;  and  there  is  nothing 
in  the  character  of  the  point  that  seems  to  require  a  voluntary  declar- 
ation of  opinion  by  the  members  of  the  court 

It  is  admitted  on  aU  hands,  that  if  a  State  makes  any  regulation 
of  commerce  inconsistent  with  those  made  by  congress,  or  in  any 
degree  interfering  with  them,  the  regulation  of  the  State  must  yield 
to  those  of  the  general  government.  No  one,  I  believe,  doubts  the 
controlling  power  of  congress  in  this  respect ;  nor  their  right  to  abro- 
gate and  annul  any  and  every  regulation  of  commerce  made  by  a 
State.     But  the  question  upon  which  different  opinions  have  been 
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entertained,  is  this :  would  a  regulation  of  commerce,  by  a  State,  be 
valid  until  congress  should  otherwise  direct ;  provided  such  regula- 
tion was  consistent- with  the  regulations  of  congress,  and  did  not  in 
any  manner  conflict  with  them  ? 

No  case  has  yet  arisen  which  made  it  necessary,  in  the  judgment 
of  the  court,  to  decide  this  question.  It  was  treated  as  an  open  one, 
in  the  case  of  The  City  of  New  York  v.  Mikie,  11  Pet  102,  decided 
at  January  term,  1837,  as  will  appear  by  the  opinions  then  delivered; 
and  since  that  time  the  point  has  never,  in  any  form,  come  before 
the  court.  Nor  am  I  aware  that  there  is  any  reason  for  supposing 
that  such  a  case  is  likely  to  arise.  For  ,the  States  have  very  little 
temptation  to  make  a  regulation  of  commerce,  when  they  know  it 
may  be  immediately  annulled  by  an  act  of  congress,  even  if  it  does 
not  at  the  time  it  is  made  by  the  State,  conflict  with  any  law  of  the 
general  government  Besides,  the  regulations  of  congress,  ahready 
made,  appear  to  cover  the  whole,  or  very  nearly  the  whole 
ground ;  and  in  the  very  few  *  instances  in  which  the  laws  [  *  510  ] 
of  States  have  been  held  to  be  regulations  of  commerce, 
and  on  that  account  dedared  to  be  void,  the  state  regulation  was 
found  to  be  in  conflict  vnth  some  existing  regulation  of  the  general 
government;  and,  consequentiy,  the  question  above  stated  did  not 
arise. 

The  point  in  dispute,  therefore,  would  seem  to  be  but  little  more 
than  an  abslaract  question,  which  the  court  may  never  be  called  on 
to  decide ;  and,  perhaps,  like  other  abstract  questions,  it  is  destined, 
on  that  very  account,  to  be  more  firequentiy  and  earnestly  discussed. 
But  until  some  case  shall  bring  it  here  for  decision,  and  until  some 
practical  purpose  is  to  be  answered  by  deciding  it,  I  do  not  propose 
to  engage  in  the  discussion,  nor  to  express  an  opiilion. 

Mr.  Justice  Stort,  Mr.  Justice  Thompson,  Mr.  Justice  Watne, 
and  Mr.  Justice  M'Einuey  concurred  with  the  majority  of  the  court  in 
the  opinion  that  the  provision  of  the  constitution  Qf  the  United  States, 
which  gives  the  regulation  of  commerce  to  congress,  did  not  inter- 
fere  with  the  provision  of  the  constitution  of  the  State  of  Mississippi, 
which  relates  to  the  introduction  of  slaves  as  merchandise,  or  for 


Baldwin,  J.  As  this  case  has  been  decided  on  its  merits,  and  the 
opinion  of  the  court  covers  every  point  dkectiy  involved,  I  had  not 
thought  that  any  merely  collateral  question  would  have  been  noticed  ; 
for  I  cannot  believe  that,  in  the  opinion  of  any  of  the  judges  it  is  at 
all  necessary  to  inquire  what  would  have  been  the  result,  if  the  court 
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had  held  that  the  contract  on  which  this  suit  was  brought,  was  void 
by  the  laws  or  constitution  of  Mississippi  The  questions  which 
would  have  arisen  in  such  an  event,  are  of  the  highest  importance  to 
the  country  ;  and,  in  my  opinion,  ought  not  to  be  considered  by  us, 
unless  a  case  arises  in  which  their  decision  becomes  indispensable  ; 
when  too  much  deliberation  cannot  be  had  before  a  judgment  is  pro- 
nounced upon  them.  But  since  a  different  course  has  been  taken  by 
the  judges  who  have  preceded  me,  I  am  not  willing  to  remain  silent ; 
lest  it  may  be  inferred  that  my  opinion  coincides  with  that  of  the 

judges  who  have  now  expressed  theirs. 
[  •  511  ]  *  That  the  power  of  congress  "  to  regulate  commerce 
among  the  several  States,"  is  exclusive  of  any  interference 
by  the  States,  has  been,  in  my  opinion,  conclusively  settled  by  the 
solemn  opinions  of  this  court,  in  Gibbons  v.  Ogden,  9  Wheat  18fr- 
222 ;  and  in  Brown  v.  Maryland,  12  Wheat.  438-446.  K  these 
decisions  are  not  to  be  taken  as  the  established  construction  of  this 
clause  of  the  constitution,  I  know  of  none  which  are  not  yet  open 
to  doubt ;  nor  can  there  be  any  adjudications  of  this  court  which 
must  be  considered  as  authoritative  upon  any  question,  if  these  are 
not  to  be  so  on  this. 

Cases  may,  indeed,  arise,  wherein  there  may  be  found  difficulty 
in  discriminating  between  regulations  of  <'  commerce  among  the 
several  States,"  and  the  regulations  of  ^'  the  internal  police  of  a 
State ; "  but  the  subject-matter  of  such  regulations,  of  either  descrip- 
tion, will  lead  to  the  true  line  which  separates  them,  when  they  are 
examined  with  a  disposition  to  avoid  a  collision  between  the  powers 
granted  to  the  federal  government,  by  the  people  of  the  several  States, 
and  those  which  they  have  reserved  exclusively  to  themselves.  ^  Com- 
merce among  the  States,"  as  defined  by  this  court,  is  "trade," 
"  traffic,"  "  intercourse,"  and  dealing  in  articles  of  commerce  be- 
tween States,  by  its  citizens  or  others,  and  carried  on  in  more  than 
one  State.  Police,  relates  only  to  the  internal  concerns  of  one  State, 
and  commerce,  within  it,  is  piurely  a  matter  of  internal  regulation, 
when  confined  to  those  articles  which  have  become  so  distributed  as 
to  form  items  in  the  common  mass  of  property.  It  follows,  that  any 
regulation  which  affects  the  commercial  intercourse  between  any  two 
or  more  States,  referring  solely  thereto,  is  within  the  powers  granted 
exclusively  to  congress ;  and  that  those  regulations  which  affect  only 
the  commerce  carried  on  vdthin  one  State,  or  which  refer  only  to  sub- 
jects of  internal  police,  are  within  the  powers  reserved.  The  opinion 
of  this  court  in  Milne  v.  New  York,  11  Pet  130,  &c,  draws  the  true 
line  between  the  two  classes  of  regulations,  and  gives  an  easy  solu- 
tion to  any  doubt  which  may  arise  on  the  clause  of  the  constitution 
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of  Mississippi,  which  has  been  under  our  consideration.  It  does  not 
purport  to  be  a  regulation  of  police^  for  any  defined  object  connected 
with  the  internal  tranquillity  of  the  State,  the  health  or  morals  of 
the  people ;  it  is  general  in  its  terms ;  it  is  aimed  at  the  in- 
troduction of  slaves  as  *  merchandise  from  other  Stateis,  not  [  *512  ] 
with  the  intention  of  excluding  diseased,  convicted,  or  in- 
surgent slaves,  or  such  as  may  be  otherwise  dangerous  to  the  peace 
or  welfare  of  the  State.  Its  avowed  object  is  to  prevent  them  from 
being  the  subjects  of  commercial  intercourse  with  other  States,  when 
introduced  for  the  purpose  of  sale ;  while  the  next  clause  expressly 
legalizes  their  introduction  by  settlers  within  the  State,  for  their  own 
use,  leaving  them  at  liberty  to  sell  the  slaves  so  introduced  imme- 
diately afterwards.  It  was  not  intended  to  a£fect  the  condition  of 
the  slaves,  for  there  is  no  provision  for  their  emancipation,  or  other 
disposition  when  introduced  into  the  State  for  sale  ;  so  that  the  only 
effect  which  the  broadest  construction  could  give  to  the  constitution 
of  Mississippi,  would  be  to  prohibit  the  introduction  into  that  State, 
of  slaves  from  other  States  as  articles  of  commerce,  without  the  least 
reference  to  any  object  of  internal  police.  Their  introduction  was 
legal  or  illegal,  according  to  their  disposition  when  introduced ;  if  in- 
tended for  sale,  it  was  illegal ;  if  for  use  by  settlers  in  the  State, 
it  was  legal,  whatever  might  be  the  condition  of  the  slave  as  to 
health,  or  his  character  as  to  morals.  If  we  adopt  the  construction 
contended  for  by  the  plaintiffs  in  error,  that  it  operates  by  its  own 
force,  the  constitution  of  Mississippi  must  be  taken  to  be  a  law  of 
that  State  in  relation  to  the  regulation  of  the  traffic  or  dealing  in 
slaves  brought  there  for  the  purpose  of  sale ;  in  other  words,  a  regu- 
lation of  commerce  among  the  several  States,  if  slaves  are  the  sub- 
jects of  such  commerce,  according  to  the  true  meaning  of  the  con- 
stitution of  the  United  States,  as  expounded  by  this  court. 

Other  judges  consider  the  constitution  as  referring  to  slaves  only 
as  persons,  and  as  property  in  no  other  sense  than  as  persons  escap- 
ing from  service ;  they  do  not  consider  them  to  be  recognized  as  sub- 
jects of  commerce,  either  "with  foreign  nations"  or  "among  the 
several  States  ; "  but  I  cannot  acquiesce  in  this  position.  In  other 
times,  and  in  another  department  of  this  government,  I  have  ex- 
pressed my  opinion  on  this  subject ;  I  have  done  it  in  judgment  in 
another  place,  1  Bald.  R.  676,  &c. ;  and  feel  it  a  duty  to  do  it  here, 
however  unexpectedly  the  occasion  may  have  arisen ;  and  to  speak 
plainly  and  explicitly,  however  uusuited  to  the  spirit  of  the 
times,  or  prevalent  opinions  *  anywhere,  or  by  any  persons,  [  •  513  ] 
my  views  may  be.  That  I  may  stand  alone  among  the 
members  of  this  court,  does  not  deter  me  from  declaring  that  I  feel 
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bound  tc  consider  slaves  as  property,  by  the  law  of  the  States  befcxre 
the  adoption  of  the  constitution,  and  from  the  first  settlement  of  the 
colonies ;  that  this  right  of  property  exists  independently  of  the  con- 
stitution, which  does  not  create,  but  recognizes  and  protects  it  from 
violation,  by  any  law  or  regulation  of  any  State,  in  the  cases  to 
which  the  constitution  applies. 

It  was  a  principle  of  the  Revolution,  and  the  practical  construction 
of  the  Declaration  of  Independence,  that  '^  necessity  or  expediency" 
justified  <^  the  refusal  of  liberty,  in  certain  circumstances,  to  persons 
of  a  particular  color;"  and  that  thode  to  whom  their  services  and 
labor  were  due,  were  their  *^<  owners."  1  Laws  U.  S.  24,  25.  In  the 
7th  article  of  the  preliminary  treaty  of  peace  with  Great  Britain,^ 
there  is  this  expression,  "negroes,  or  other  property."  Ibid«  198. 
Also,  in  the  7th  article  of  the  definitive  treaty,^  Ibid.  204;  which 
conclusively  shows  the  then  accepted  understanding  of  the  country; 
and  that  it  was  not  different  after  the  adoption  of  the  constitution, 
appears  as  conclusively,  by  the  1st  article  of  the  Treaty  of  Qhent, 
which  refers  to  "  any  slaves,  or  other  private  property."  Ibid.  694. 
It  would  be  a  strange  position,  indeed,  if  we  were  to  consider  slaves 
as  persons  merely,  and  not  property,  in  our  commercial  relations  with 
foreign  nations ;  and  yet  declare  them  to  be  "  private  property,"  in 
our  diplomatic  relations  with  them,  and  in  the  most  solemn  interna^ 
tional  acts,  from  1782  to  1815. 

At  the  adoption  of  the  constitution,  slaves  were  as  much  the  subjects 
and  articles  of  "  commerce  with  foreign  nations/'  and  among  "  the 
several  States,"  as  any  other  species  of  merchandise ;  they  were  prop- 
erty for  all  purposes,  and  to  all  intents ;  they  were  bought  and  sold 
as  chattels ;  the  property  in  them  passed  by  a  bill  of  sale,  by  descent, 
or  by  will ;  and  they  were  sold  on  execution  wherever  slavery  existed. 
Their  importation  was  lawful ;  and  all  power  was  taken  from  con* 
gress  to  prohibit  it  prior  to  1808,  so  long  as  the  States  should  think 
proper  to  admit  them ;  though  a  duty,  or  tax,  might  be  imposed  on 
such  person,  not  exceeding  ten  dollars  for  each.     Art.  1,  §  9. 

This  clause  of  the  constitution  has  been  held  to  be  an 
•514  ]  •  exception  to  the  power  of  congress  to  regulate  commerce ; 
the  word  "  migration"  applying  to  those  persons  who  come 
voluntarily,  and  "importation"  applying  to  those  persons  who  are 
brought  involuntarily,  9  Wheat,  216 ;  so  that  if  this  clause  had  not 
been  introduced,  the  power  to  prohibit  the  importation  would  have 
resulted,  from  the  general  grant  of  power  to  regulate  commerce.  For 
no  rule  is  better  settled,  than  that  the  effect  of  an  exception  is  to  take 
the  case  excepted  out  of  the  general  provision,  thereby  excluding 

i  8  Stats,  at  Large,  54.  ^  lb.  60. 
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what  would  otherwise  be  embracecL  12  Wheat.  440.  The  conclu- 
sion,  therefore,  is  inevitable,  that  slaves  were  embraced  by  the  consti* 
tation  as  the  subjects  of  commerce  and  commercial  regulations,  to  the 
same  extent  as  other  goods,  virares,  or  merchandise.  On  no  other 
construction  can  the  9th  section  of  the  1st  article  be  taken  as  an  ex* 
oeption  to  the  third  clause  of  the  8th  section ;  and  when  so  taken, 
there  is  no  escape  firom  the  construction  declared  in  the  opinion  of 
the  court,  in  Gibbons  v.  Ogden.  Besides,  if  the  power  to  regulate 
commerce  does  not -include  the  power  to  prohibit  the  importation  of 
slaves  into  the  United  States  after  1808,  when  the  exception  in  the 
9th  section  of  the  1st  article  does  not  operate,  such  power  is  not  to  be 
found  in  any  other  grant  by  the  constitution ;  the  consequence  of  which 
will  be,  that  all  the  existing  laws  for  abolishing  the  slave-trade  are 
unoonstitutional ;  or,  at  the  best,  their  power  wiU  rest  entirely  on  the 
remote  and  doubtful  implication  of  a  new  grant,  by  the  9tii  section, 
of  a  power  after  1808,  which  would  not  have  existed  had  not  that 
section  been  introduced  This  would  be  a  dangerous  rule  by  which 
to  construe  the  constitution,  and  is  inconsistent  with  its  whole  scope 
as  it  would  be  hazardous  to  its  permanency.  On  the  other  hand,  by 
holding  the  power  to  regulate  commerce  to  be  the  grant  of  a  power 
to  abolish  the  foreign  slave-trade,  by  taking  the  9th  section  as  a  tem- 
porary exception,  and  the  exception  to  be  inoperative  after  1808,  the 
slave-trade  laws  since  passed  are  clearly  unconstitutional  under  an 
expressly  granted  power ;  which  is  a  much  more  satisfactory  position 
on  which  to  plemt  them,  than  any  implication  or  inference. 

Slaves,  then,  being  articles  of  commeroe  with  foreign  nations,  up 
to  1808,  and  until  their  importation  was  prohibited  by  congress,  they 
were  also  articles  of  commerce  among  the  several  States, 
which  recognized  them  as  property  capable  of  being  *  trans-  [  *515  ] 
fenred  from  hand  to  hand  as  chattels.  Whether  they  should 
be  so  held  or  not,  or  what  should  be  the  extent  of  the  right  of  prop- 
erty in  the  owner  of  a  slave,  depended  on  the  law  of  each  State ;  that 
was  and  is  a  subject  on  which  no  power  is  granted  by  the  constitu- 
tion to  congress ;  consequentiy,  none  can  be  exercised,  directiy  or 
indirectiy.  It  is  a  matter  of  internal  police,  over  which  the  States 
have  reserved  the  entire  control ;  they,  and  they  alone,  can  declare 
what  IB  property  capable  of  ownership,  absolute  or  qualified ;  they 
may  continue  or  abolish  slavery  at  their  pleasure,  as  was  done  before, 
and  has  been  d6ne. since  the  constitution;  which  leaves  this  subject 
untouched  and  intangible,  except  by  the  States. 

As  each  State  has  plenary  power  to  legislate  on  this  subject,  its  laws 
are  the  test  of  what  is  property ;  if  they  recognize  slaves  as  the  property 
of  tiiose  who  hold  them,  they  become  the  subjects  of  commerce  be- 
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tween  the  States  which  so  recognize  them,  and  the  traffic  in  them  may 
be  regulated  by  congress,  as  the  traffic  in  other  articles ;  bat  no  far- 
ther. Being  property  by  the  law  of  any  State,  the  owners  are  pro- 
tected  from  any  violations  of  the  rights  of  property  by  congress,  ander 
the  dth  amendment  of  the  constitation ;  these  rights  do  not  consist 
merely  in  ownership ;  the  right  of  disposing  of  property  of  all  kinds,  is 
incident  to  it,  which  congress  cannot  toach.  The  mode  of  disposi- 
tion is  regulated  by  the  State  or  common  law ;  and  bat  for  the  first 
dause  in  the  2d  section  of  the  4th  article  of  tiie*  constitation  of  the 
United  States,  a  State  might  authorize  its  own  citizens  to  deal  in 
slaves,  and  prohibit  it  to  all  others. 

But  that  clause  secures  to  the  citizens  of  all  the  States,  ^  all  privi- 
leges and  immunities  of  citizens"  of  any  other  State,  whereby  any 
traffic  in  slaves  or  other  property,  which  is  lawful  to  the  citizens  or 
settlers  of  Mississippi,  with  each  other,  is  equally  protected  when 
carried  on  between  them  and  the  citizens  of  Virginia.  Hence,  it  is 
apparent  that  no  State  can  control  this  traffic,  so  long  as  it  may  be 
carried  on  by  its  own  citizens,  within  its  own  limits ;  as  part  of  its 
purely  internal  commerce,  any  State  may  regulate  it  according  to  its 
own  policy ;  but  when  such  regulation  purports  to  extend  to  other 
States  or  their  citizens,  it  is  limited  by  the  constitution,  putting  the 

citizens  of  all  on  the  same  footing  as  their  own.  It  follows, 
[  •  616  ]  likewise,  that  any  power  *  of  congress  over  the  subject  is,  as 

has  been  well  expressed  by  one  of  the  plaintiffi)'  counsel, 
conservative  in  its  character,  for  the  purpose  of  protecting  the  prop- 
erty of  the  citizens  of  the  United  States,  which  is  a  lawful  subject  of 
commerce  among  the  States,  from  any  state  law  which  affects  to 
prohibit  its  transmission  for  sale  from  one  State  to  another,  through 
a  third  or  more  States. 

Thus,  in  Ohio,  and  those  States  to  which  the  ordinance  of  1787 
applies,  or  in  those  where  slaves  are  not  property,  not  subjects  of 
dealing  or  traffic  among  its  own  citizens,  they  cannot  become  so 
when  brought  from  other  States ;  their  condition  is  the  same  as  those 
persons  of  the  same  color  already  in  the  State  ;  subject  in  all  respects 
to  the  provisions  of  its  law,  if  brought  there  for  the  purposes  of  resi- 
dence or  sale.  If,  however,  the  owner  of  slaves  in  Maryland,  in  trans- 
porting them  to  Kentucky,  or  Missouri,  should  pass  through  Penn- 
sylvania, or  Ohio,  no  law  of  either  State  could  take  away  or  aflfect 
his  right  of  property ;  nor,  if  passing  from  one  slave  State  to  another, 
accident  or  distress  should  compel  him  to  touch  at  any  place  within 
a  State,  where  slavery  did  not  exist.  Such  transit  of  property, 
whether  of  slaves  or  bales  of  goods,  is  lawful  commerce  among  the 
several  States,  wbi^D  none  can  prohibit  or  regulate,  which  the  consti- 
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tatioD  protects,  and  congress  may,  and  ought  to  preserve  from  viola* 
tion.  Any  reasoning  or  principle  which  would  authorize  any  State 
to  interfere  with  such  transit  of  a  slave,  would  equally  apply  to  a  bale 
of  cotton,  or  cotton  goods ;  and  thus  leave  the  whole  commercial  in- 
tercourse between  the  States  liable  to  interruption  or  extinction  by 
state  laws,  or  constitutions.  It  is  fiilly  within  the  power  of  any 
State  to  entirely  prohibit  the  importation  of  slaves  of  all  descriptionsi 
or  of  those  who  are  diseased,  convicts,  or  of  dangerous  or  immoral 
habits  or  conduct ;  this  is  a  regulation  of  police,  for  purposes  of  in- 
ternal safety  to  the  State,  or  the  health  and  morals  of  its  citizens,  oi 
to  effectuate  its  system  of  policy  in  the  abolition  of  slavery.  But 
where  no  object  of  police  is  discernible  in  a  state  law  or  constitution, 
nor  any  rule  of  policy,  other  than  that  which  gives  to  its  own  citizens 
a  ^privilege,"  which  is  denied  to  citizens  of  other  States,  it  is 
whoUy  different  The  direct  tendency  of  all  such  laws  is  partial, 
anti-national,  subversive  of  the  harmony  which  should  exist 
among  the  States,  as  well  as  inconsistent  with  the  *  most  [  *  517  ] 
sacred  principles  of  the  constitution  ;  which  on  this  subject 
have  prevailed  through  all  time,  in  and  among  the  colonies  and  States, 
and  will  be  found  embodied  in  the  second  resolution  of  the  Virginia 
legislature,  in  1785.  1  Laws  U.  S.  53.  For  these  reasons,  my  opin- 
ion is  that  had  the  contract  in  question  been  invalid  by  the  constitu- 
tion of  Mississippi,  it  would  be  valid  by  the  constitution  of  the  United 
States.  These  reasons  are  drawn  from  those  principles  on  which 
alone  this  government  must  be  sustained ;  the  leading  one  of  which 
is,  that  wherever  slavery  exists  by  the  laws  of  a  State,  slaves  are  prop- 
erty in  every  constitutional  sense,  and  for  every  purpose,  whether  as 
subjects  of  taxation,  as  the  basis  of  representation,  as  articles  of  com- 
merce, or  fugitives  from  service.  To  consider  them  as  persons  merely, 
and  not  property,  is,  in  my  settled  opinion,  the  first  step  towards  a 
state  of  things  to  be  avoided  only  by  a  firm  adherence  to  the  funda- 
mental principles  of  the  state  and  federal  governments,  in  relation  to 
this  species  of  property.  K  the  first  step  taJ^en  is  a  mistaken  one,  the 
successive  ones  will  be  fatal  to  the  whole  system.  I  have  taken  my 
stand  on  the  only  position  which,  in  my  judgment,  is  impregnable ; 
and  feel  confident  in  its  strength,  however  it  may  be  assailed  in  pub- 
lic opinion,  here  or  elsewhere. 

Catron,  J.,  having  been  indisposed,  did  not  sit  in  this  case. 

AFKiNLEY,  J.,  dissented  from  the  opinion  of  the  court,  as  delivered 
by  Thompson,  J. ;  and  Story,  J.,  also  dissented ;  both  these  justices 
considering  the  notes  sued  upon  void. 

Barbour,  J.,  died  before  the  case  was  decided,    pjgj^j^ed  byGoOQlc 
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These  causes  came  on  to  be  heard  on  the  transcript  of  the  record 
firom  the  circuit  court  of  the  United  States  for  the  eastern  district  of 
Louisiana,  and  were  argued  by  counsel  On  consideration  whereof 
it  is  now  here  ordered  and  adjudged  by  this  court,  that  the  judgment 
of  the  said  circuit  court  in  this  cause  be  and  the  same  is  hereby 
affirmed,  with  costs  and  damages,  at  the  rate  of  six  per  centum  per 

animnn- 

5H.  184, 141;  6H.1;  7H.  288,812;  19  H.  898;  1  WaL  171. 


The  United  States,  Appellants,  v.  The  Libellants  and  Claim- 
ants OP  THE  Schooner  Amistad,  her  Tackle,  Apparel,  and 
Furniture,  together  with  her  Caroo  and  the  Africans  men- 
tioned AND  DESCRIBED  IN  THE  SEVERAL  LiBELS  AND  ClaIMS,  Ap- 
pellees. 

15  P.  518. 

Under  the  9th  article  of  the  treaty  of  1819,  (8  Stats,  at  Large,  252,)  between  the  United 
States  and  Spain,  proTiding  for  the  restoration  of  property  rescued  from  pirates  and 
robbers  on  the  high  seas,  it  is  necessaiy  to  show,  1.  That  what  is  claimed  falls  within  tha 
description  of  vessel  or  merchandise.  2.  That  it  has  been  rescued  on  the  high  seas  from 
pirates  and  robbers.  8.  That  the  asserted  proprietors  are  the  true  proprietors,  and  haye 
established  their  title  by  competent  proof. 

[Negroes,  lawfully  held  as  slaves,  and  subject  to  sale,  under  the  laws  of  Spain,  on  board  a 
Spanish  vessel,  may  be  deemed  merchandise ;  but  native  Africans,  unlawfully  kidnapped, 
and  imported  into  a  Spanish  colony  contrary  to  the  laws  of  Spain,  are  not  merchandise,  nor 
can  any  person  show  that  he  is  entitled  to  them  as  their  proprietor,  nor  are  they  pirates  or 
robbers,  if  they  rise  and  kiU  the  master  and  take  possession  of  the  vessel  to  regain  their 
liberty. 

Ships'  papers,  and  documents  accompanying  property,  under  the  laws  of  nations,  are  but 
primA  Jhde  evidence  of  property,  and  are  of  no  force  when  shown  to  be  fraudulent 

Native  Africans,  unlawfully  detained  on  board  a  Spanish  vessel,  are  not  bound  by  a  treaty 
between  the  United  States  and  Spain,  but  may,  as  foreigners  to  both  countries,  assert  their 
rights  to  their  liberty  before  our  courts. 

Negroes,  who  had  lawfully  regained  their  liberty  by  taking  possession  of  a  Spanish  vessel, 
on  board  which  they  were  illegally  confined,  are  not  within  the  act  of  March  3,  1819^ 
(8  Stats,  at  Large,  532,)  and  are  not  to  be  transported  to  the  coast  of  Africa,  though  takes 
possession  of,  and  brought  into  the  United  States  by  a  public  vessel  of  the  United  Stales. 

In  such  a  case  salvage,  amounting  to  one  third  of  the  vessel  and  caigo,  was  allowed. 

The  case  is  stated  in  the  opinion  of  the  court 

Oilpinj  (attorney-general,)  for  the  United  States. 

Baldwin^  and  John  Q.  Adams^  contra. 

[  •  587  ]       •  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  the  case  of  an  appeal  from  the  decree  of  the  cir- 
cuit court  of  the  district  of  Connecticut,  sitting  in  admiralty.     The 
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leading  £BLct8,  as  they  appear  upon  the  transcript  of  the  proceedingSi 
are  as  follows:  On  the  27th  of  June,  1839,  the  schooner  L'Amistad, 
being  the  property  of  Spanish  subjects,  deaied  out  from  the  port  of 
Havana,  in  the  Island  of  Cuba,  for  Puerto  Principe,  in  the  same 
island.  On  board  of  the  schooner  were  the  captain,* Ransom  Ferrer 
and  Jose  Ruiz,  and  Pedro  Montez,  all  Spanish  subjects.  The  former 
had  with  him  a  negro  boy,  named  Antonio,  claimed  to  be  his  slave. 
Jose  Kuiz  had  with  him  forty-nine  negroes,  claimed  by  him  as  his 
slaves,  and  stated  to  be  his  property,  in  a  certain  pass  or  document, 
signed  by  the  governor-general  of  Cuba.  Pedro  Montez  had  with 
him  four  other  negroes,  also  claimed  by  him  as  his  slaves,  and  stated 
to  be  his  property,  in  a  similar  pass  or  document,  also  signed 
by  the  governor-general  *  of  Cuba.  On  the  voyage,  and  [  •  688  ] 
before  the  arrival  of  the  vessel  at  her  port  of  destination,  the 
negroes  rose,  killed  the  captain,  and  took  possession  of  her.  On  the 
26th  of  August,  the  vessel  was  discovered  by  Lieutenant  Gedney,  of 
the  United  States  brig  Washington,  at  anchor  on  the  high  seas,  at 
the  distance  of  half  a  mile  from  the  shore  of  Long  Island  A  part 
of  the  negroes  were  then  on  shore  at  CuUoden  Point,  Long  Island ; 
who  were  seized  by  Lieutenant  Gedney,  and  brought  on  board.  The 
vessel,  with  the  negroes  and  other  persons  on  board,  was  brought  by 
Lieutenant  Gedney  into  the  district  of  Connecticut,  and  there  libelled 
for  salvage  in  the  district  court  of  the  United  States.  A  libel  for 
salvage  was  also  filed  by  Henry  Oreen  and  Pelatiah  Fordham,  of 
Sag  Harbor,  Long  Island  On  the  18th  of  September,  Ruiz  and 
Montez  filed  daims  and  libels,  in  which  they  asserted  their  ownership 
of  the  negroes  as  their  slaves,  and  of  certain  parts  of  the  cargo,  and 
prayed  that  the  same  might  be  ^  delivered  to  them,  or  to  the  repre- 
sentatives of  her  Catholic  majesty,  as  might  be  most  proper."  On 
the  19th  of  September,  the  attorney  of  the  United  States,  for  the  dis- 
trict of  Connecticut,  filed  an  information  or  libel,  setting  forth  that 
the  Spanish  minister  had  officially  presented  to  the  proper  depart- 
ment of  the  government  of  the  United  States,  a  claim  for  the  restora- 
tion of  the  vessel,  cargo,  and  slaves,  as  the  property  of  Spanish  sub- 
jects, which  had  arrived  within  the  jurisdictional  limits  of  the  United 
States,  and  were  taken  possession  of  by  the  said  public  armed  brig 
of  the  United  States ;  under  such  circumstances  as  made  it  the  duty 
of  the  United  States  to  cause  the  same  to  be  restored  to  the  true 
proprietors,  pursuant  to  the  treaty  between  the  United  States  and 
Spain ;  and  praying  the  court,  on  its  being  made  legally  to  appear 
that  the  claim  of  the  Spanish  minister  was  well  founded,  to  make 
such  order  for  the  disposal  of  the  vessel,  cargo,  and  slaves,  as  would 
best  enable  the  United  States  to  comply  with  their  treaty  stipulations. 
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But  if  it  should  appear  that  the  negroes  were  persons  transported 
from  Africa^  in  violation  of  the  laws  of  the  United  States,  and 
brought  within  the  United  States  contrary  to  the  same  laws,  he  then 
prayed  the  court  to  make  such  order  for  their  removal  to  the  coast 
of  Africa,  pursuant  to  the  laws  of  the  United  States,  as  it  should 

deem  fit 
[  •689  ]  •  On  the  19th  of  November,  the  attorney  of  the  United 
States  filed  a  second  information  or  libel,  similar  to  the  first, 
with  the  exception  of  the  second  prayer  above  set  forth  in  his  former 
one.  On  the  same  day,  Antonio  6.  Vega,  the  vice-consul  of  Spain, 
for  the  State  of  Connecticut,  filed  his  libel,  alleging  that  Antonio  was 
a  slave,  the  property  of  the  representative  of  Ramon  Ferrer,  and 
praying  the  court  to  cause  him  to  be  delivered  to  the  said  vice-consul, 
that  he  might  be  returned  by  him  to  his  lawful  owner  in  the  Island 
of  Cuba. 

On  the  7th  of  January,  1840,  the  negroes,  Cinque  and  others,  with 
the  exception  of  Antonio,  by  their  counsel,  filed  an  answer,  denying 
that  they  were  slaves,  or  the  prdperty  of  Ruiz  and  Montez,  or  that 
the  court  could,  under  the  constitution  or  laws  of  the  United  States, 
or  under  any  treaty,  exercise  any  jurisdiction  over  their  persons,  by 
reason  of  the  premises ;  and  praying  that  they  might  be  dismissed. 
They  specially  set  forth  and  insist  in  this  answer,  that  they  were 
native-born  Africans ;  bom  free,  and  still  of  right  ought  to  be  free 
and  not  slaves ;  that  they  were,  on  or  about  the  15th  of  April,  1839, 
unlawfrdly  kidnapped,  and  forcibly  and  wrongfully  carried  on  board 
a  certain  vessel  on  the  coast  of  Africa,  which  was  unlawfully  en- 
gaged in  the  slave-trade,  and  were  unlawfully  transported  in  the  same 
vessel  to  the  Island  of  Cuba,  for  the  purpose  of  being  there  unlaw- 
fully sold  as  slaves ;  that  Ruiz  and  Montez,  well  knowing  the  prem- 
ises, made  a  pretended  purchase  of  them ;  that  afterwards,  on  or 
about  the  28th  of  June,  1839,  Ruiz  and  Montez,  confederating  with 
Ferrer,  (captain  of  The  Amistad,)  caused  them,  without  law  or  right, 
to  be  placed  on  board  of  The  Amistad,  to  be  transported  to  some 
place  unknown  to  them,  and  there  to  be  enslaved  for  life ;  that,  on 
the  voyage,  they  rose  on  the  master,  and  took  possession  of  the  vessel, 
intending  to  return  therewith  to  their  native  country,  or  to  seek  an 
asylum  in  some  free  State ;  and  the  vessel  arrived,  about  the  26th  of 
August,  1839,  off  Montauk  Point,  near  Long  Island;  a  part  of  them 
were  sent  on  shore,  and  were  seized  by  Lieutenant  Gedney,  and 
carried  on  board;  and  all  of  them  were  afterwards  brought  by  him 
into  the  district  of  Connecticut. 

On  the  7th  of  January,  1840,  Jose  Antonio  Tellincas,  and  Messrs. 
Aspe  and    Laca,  aU    Spanish    subjects,   residing   in    Cuba,   filed 
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their  *  daimsi  as  owners,  to  certain  portions  of  the  goods  [  *  590  ] 
found  on  board  of  the  schooner  L' Amistad 

On  the  same  day,  all  the  libellants  and  claimants,  by  their  connseli 
except  Jose  Ruiz  and  Pedro  Montez,  (whose  libels  and  claims,  as 
stated  of  record,  respectively,  were  pursued  by  the  Spanish  minister, 
the  same  being  merged  in  his  claims,)  appeared,  and  the  negroes 
also  appeared  by  their  counsel ;  and  the  case  was  heard  on  the  libels, 
daims,  answers,  and  testimony  of  witnesses. 

On  the  23d  day  of  January,  1840,  the  district  court  made  a  decree* 
By  that  decree,  the  court  rejected  the  daun  of  Green  and  Fordham 
for  salvage,  but  allowed  salvage  to  Lieutenant  Gedney  and  others, 
on  the  vessel  and  cargo,  of  one  third  of  the  value  thereof,  but  not  on 
the  negroes.  Cinque  and  others;  it  allowed  the  claim  of*TeIlincaS| 
and  Aspe  and  Laca,  with  the  exception  of  the  above-mentioned  sal- 
^vage ;  it  dismissed  the  libels  and  daims  of  Ruiz  and  Montez,  with 
costs,  as  being  included  under  the  dcdm  of  the  Spanish  minister ;  it 
allowed  the  claim  of  the  Spanish  vice-consul  for  Antonio,  on  behalf 
of  Ferrer's  representatives ;  it  rejected  the  claims  of  Ruiz  and  Montez 
for  the  delivery  of  the  negroes,  but  admitted  them  for  the  cargo,  with 
the  exception  of  the  above-mentioned  salvage ;  it  rejected  the  claim 
made  by  the  attorney  of  the  United  States  on  behalf  of  the  Spanish 
minister,  for  the  restoration  of  the  negroes  under  the  treaty ;  but  it 
decreed  that  they  should  be  delivered  to  the  President  of  the  United 
States,  to  be  transported  to  Africa,  pursuant  to  the  act  of  3d  Marcht 
1819, 

From  this  decree,  the  district  attorney,  on  behalf  of  the  United 
States,  appealed  to  the  circuit  court,  except  so  far  as  related  to  the 
restoration  of  the  slave  Antonio.  The  claimeoits,  TeUincas,  and  Aspe 
and  Laca,  also  appealed  from  that  part  of  the  decree  which  awarded 
salvage  on  the  property  respectively  claimed  by  them.  No  appeal 
was  interposed  by  Ruiz  or  Montez,  or  on  behalf  of  the  representatives 
of  the  owners  of  The  Amistad.  The  circuit  court,  by  a  mere  pro 
forma  decree,  affirmed  the  decree  of  the  district  court,  reserving  the 
question  of  salvage  upon  the  daims  of  TeUincas,  and  Aspe  and 
Laca.  And  from  that  decree  the  present  appeal  has  been  brought  to 
this  court 

The  cause  has  been  very  elaborately  argued,  as  well  upon 
the  *  merits,  as  upon  a  motion  on  behalf  of  the  appellees  to  [  *  591  ] 
dismiss  the  appeal  On  the  part  of  the  United  States,  it 
has  been  contended :  1.  That  due  and  suffident  proof  concerning 
the  property  has  been  made  to  authorize  the  restitution  of  the  vessel, 
cargo,  and  negroes  to  the  Spanish  subjects,  on  whose  behalf  they  are 
claimed  pursuant  to  the  treaty  vdth  Spain,  of  the  27th  of  October, 
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1795.^  2.  That  the  United  States  had  a  right  to  intervene  in  the 
manner  in  which  they  have  done,  to  obtain  a  decree  for  the  restita- 
tion  of  the  property,  upon  the  application  of  the  Spanish  minister 
These  propositions  have  been  strenuously  denied  on  the  other  side. 
Other  collateral  and  incidental  points  have  been  stated,  upon  which 
it  is  not  necessary  at  this  moment  to  dwelL 

Before  entering  upon  the  discussion  of  the  main  points  involved  in 
this  interesting  and  important  controversy,  it  may  be  necessary  to 
say  a  few  words  as  to  the  actual  posture  of  the  case  as  it  now  stands 
before  us.  In  the  first  place,  then,  the  only  parties  now  before  the 
court,  on  one  side,  are  the  United  States,  intervening  for  the  sole 
purpose  of  procuring  restitution  of  the  property  as  Spanish  property, 
pursuant  to  the  treaty,  upon  the  grounds  stated  by  the  other  parties 
claiming  the  property  in  their  respective  libels.  The  United  States 
do  not  assert  any  property  in  themselves,  or  any  violation  of  their 
own  rights,  or  sovereignty,  or  laws,  by  the  acts  complained  of.  They 
do  not  insist  that  these  negroes  have  been  imported  into  the.  United 
States,  in  contravention  of  our  own  slave-trade  acts.  They  do  not 
seek  to  have  these  ndgroes  delivered  up  for  the  purpose  of  being 
transported  to  Cuba  as  pirates  or  robbers,  or  as  fugitive  criminals 
found  within  our  territories,  who  have  been  guilty  of  offences  against 
the  laws  of  Spain.  They  do  not  assert  that  the  seizure,  and  bringing 
the  vessel,  eoid  cargo,  and  negroes  into  port,  by  Lieutenant  Gedney, 
for  the  purpose  of  adjudication,  is  a  tortious  act  They  simply  con- 
fine themselves  to  the  right  of  the  Spanish  claimants  to  the  restitu- 
tion of  their  property,  upon  the  facts  asserted  in  their  respective 
allegations. 

In  the  next  place,  the  parties  before  the  court,  on  the  other  side 
as  appellees,  are  Lieutenant  Gedney,  on  his  libel  for  salvage,  and  the 
negroes,  (Cinque  and  others,)  asserting  themselves,  in  their  answer, 
not  to  be  slaves,  but  free  native  Africans,  kidnapped 
[  *592  ]  *in  their  own  country,  and  illegally  transported  by  force 
firom  that  country;  and  now  entitled  to  maintain  their 
freedom. 

No  question  has  been  here  made  as  to  the  proprietary  interests  in 
the  vessel  and  cargo.  It  is  admitted  that  they  belong  to  Spanish 
subjects,  and  that  they  ought  to  be  restored.  The  only  point  on  this 
head  is,  whether  the  restitution  ought  to  be  upon  the  payment  of 
salvage  or  not  ?  The  main  controversy  is,  whether  these  negroes  are 
the  property  of  Ruiz  and  M ontez,  and  ought  to  be  delivered  up ;  and 
to  this,  accordingly,  we  shall  first  direct  our  attention. 

It  has  been  argued,  on  behalf  of  the  United  States,  that  the  court 
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are  bound  to  deliver  them  np,  according  to  the  treaty  of  1795|  with 
Spain,  which  has  in  this  particnlaj  been  continued  in  full  force,  by 
the  treaty  of  1819,  ratified  in  1821.  The  sixth  article  of  that  treaty 
seems  to  have  had  principally  in  view  cases  where  the  property  of 
the  subjects  of  either  state  had  been  taken  possession  of  within  the 
territorial  jurisdiction  of  the  other,  during  war.  The  eighth  article 
provides  for  cases  where  the  shipping  of  the  inhabitani»  of  either 
state  are  forced,  through  stress  of  weather,  pursuit  of  pirates,  or  ene* 
mies,  or  any  other  urgent  necessity,  to  seek  shelter  in  the  ports  of  the 
other.  There  may  well  be  some  doubt  entertained,  whether  the 
present  case,  in  its  actual  circumstances,  falls  within  the  purview  of 
this  article.  But  it  does  not  seem  necessary,  for  reasons  hereafter 
stated,  absolutely  to  decide  it  The  ninth  article  provides,  ^^  that  all 
ships  and  merchandise,  of  what  nature  soever,  which  shall  be  rescued 
out  of  the  hands  of  any  pirates  or  robbers,  on  the  high  seas,  shall  be 
brought  into  some  port  of  either  state,  and  shall  be  delivered  to  the 
custody  of  the  officers  of  that  port,  in  order  to  be  taken  care  of  and 
restored  entire  to  the  true  proprietor,  as  soon  as  due  and  sufficient 
proof  shall  be  made  concerning  the  property  thereof."  This  is  the 
article  on  which  the  main  reliance  is  placed  on  behalf  of  the  United 
States,  for  the  restitution  of  these  negroes.  To  bring  the  case  within 
the  article,  it  is  essential  to  establish:  First.  That  these  negroes, 
under  all  the  circumstances,  fall  within  the  description  of  merchan- 
dise, in  the  sense  of  the  treaty.  Secondly,  That  there  has  been  a 
rescue  of  them  on  the  high  seas,  out  of  the  hands  of  the  pirates  and 
robbers ;  which,  in  the  present  case,  can  only  be,  by  show- 
ing that  they  *  themselves  are  pirates  and  robbers;  and,  [*593] 
Thirdly,  that  Ruiz  and  Montez,  the  asserted  proprietors,  are 
the  true  proprietors,  and  have  established  their  title  by  competent 
proofl 

if  these  negroes  were,  at  the  time,  lawfully  held  as  slaves  under 
the  laws  of  Spain,  and  recognized  by  those  laws  as  property  capable 
of  being  lawfully  bought  and  sold,  we  see  no  reason  why  they  may 
not  justly  be  deemed  within  the  intent  of  the  treaty,  to  be  included 
under  the  denomination  of  merchandise,  euid,  as  such,  ought  to  be 
restored  to  the  claimants ;  for,  upon  that  point,  the  laws  of  Spain 
would  seem  to  furnish  the  proper  rule  of  interpretation.  But,  ad- 
mitting this,  it  is  clear,  in  our  opinion,  that  neither  of  the  other 
essential  facts  and  requisites  has  been  established  in  proof;  and  the 
aims  probandi  of  both  lies  upon  the  claimants  to  give  rise  to  the 
casus  fcederis.  It  is  plain  beyond  controversy,  if  we  examine  the 
evidence,  that  these  negroes  never  were  the  lawful  slaves  of  Ruiz  or 
Montez,  or  of  any  other  Spanish  subjects.     They  are  natives  of 
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Africa,  and  were  kidnapped  there,  and  were  tmlawftdly  transported 
to  Cuba,  in  violation  of  the  laws  and  treaties  of  Spain,  and  the  most 
solemn  edicts  and  declarations  of  that  government.  By  those  laws 
and  treaties,  and  edicts,  the  African  slave-trade  is  utterly  abolished ; 
the  dealing  in  that  trade  is  deemed  a  heinous  crime ;  and  the  negroes 
thereby  introduced  into  the  dominions  of  Spain  are  declared  to  be 
free.  Ruiz  and  Montez  are  proved  to  have  made  the  pretended  pur- 
chase of  these  negroes,  with  a  full  knowledge  of  all  the  circumstancea. 
And  so  cogent  and  irresistible  is  the  evidence  in  this  respect,  that  the 
district  attorney  has  admitted  in  open  court,  upon  the  record,  that 
these  negroes  were  native  Africans,  and  recently  imported  into  Cuba, 
as  alleged  in  their  answers  to  the  libels  in  the  case.  The  supposed 
proprietary  interest  of  Ruiz  and  Montez  is  completely  displaosd,  if 
we  are  at  liberiy  to  look  at  the  evidence  or  the  admissions  of  the 
district  attorney. 

If,  then,  these  negroes  are  not  slaves,  but  are  kidnapped  Africansi 
who,  by  the  laws  of  Spain  itself,  are  entitled  to  their  freedom,  and 
were  kidnapped  and  illegally  carried  to  Cuba,  and  illegally  detained 
and  restrained  on  board  of  The  Amistad ;  there  is  no  pretence  to  say, 
that  they  are  pirates  or  robbers.  We  may  lament  the  dreadful  acts, 
by  which  they  asserted  their  liberty,  and  took  possession  of 
[  *  594  ]  The  Amistad,  and  endeavored  to  regain  their  native  *  coun- 
try ;  but  they  cannot  be  deemed  pirates  or  robbers  in  the 
jiense  of  the  law  of  nations,  or  the  treaty  with  Spain,  or  the  laws 
of  Spain  itself;  at  least,  so  far  as  those  laws  have  been  brought  to 
our  knowledge.  Nor  do  the  libels  of  Ruiz  or  Montez  assert  them  to 
be  such. 

This  posture  of  the  facts  would  seem,  of  itself,  to  put  an  end  to  the 
whole  inquiry  upon  the  merits.  But  it  is  argued,  on  behalf  of  the 
United  States,  that  the  ship,  and  cargo,  and  negroes  were  duly  doc- 
umented as  belonging  to  Spanish  subjects,  and  this  court  have  no 
right  to  look  behind  these  documents ;  that  full  friith  and  credit  is  to 
be  given  to  them ;  and  that  they  are  to  be  held  conclusive  evidence 
in  this  cause,  even  although  it  should  be  established,  by  the  most  sat- 
isfactory proofs,  that  they  have  been  obtained  by  the  grossest  frauds 
and  impositions  upon  the  constituted  authorities  of  Spain.  To  this 
argument  we  can  in  nowise  assent.  There  is  nothing  in  the  treaty 
which  justifies  or  sustains  the  argument.  We  do  not  here  meddle 
with  the  point,  whether  there  has  been  any  connivance  in  this  illegal 
traffic,  on  the  part  of  any  of  the  colonial  authorities  or  subordinate 
officers  of  Cuba ;  because,  in  our  view,  such  an  examination  is  un- 
necessary, and  ought  not  to  be  pursued,  unless  it  were  indispensable 
to  public  justice,  although  it  has  been  strongly  pressed  at  the  bar. 


Digitized 


by  Google 


JANUARY  TERM,  1841.  16« 

nnited  Statei  v.  Tho  Amiattid.    15  P. 

What  we  proceed  upon  is  ibis,  that  although  public  documents  of 
the  goTerament,  accompanying  property  found  on  board  of  the  pri- 
vate ships  of  a  foreign  nation,  certainly  are  to  be  deemed  primd  facie 
evidence  of  the  facts  which  they  purport  to  state,  yet  they  are  always 
open  to  be  impugned  for  firaikl ;  and  whether  that  fraud  be  in  the 
original  obtaining  of  these  documentsi  or  in  the  subsequent  £raudu 
lent  and  illegal  use  of  them,  when  once  it  is  satisfactorily  established, 
it  overthrows  all  their  sanctity,  and  deslaroys  them  as  proo£  Fraud 
win  vitiate  any,  even  the  most  solemn  transactions ;  and  an  asserted 
title  to  property,  founded  upon  it,  is  utterly  void  The  ve^  Ism- 
guage  of  the  ninth  article  of  the  treaty  of  1795,  requires  the  propri- 
etor to  make  due  and  sufficient  proof  of  his  property.  And  how  can 
that  proof  be  deemed  either  due  or  sufficient,  which  is  but  a  con- 
nected and  stained  tissue  of  fraud  ?  This  is  not  a  mere  rule  of 
municipal  jurisprudence.  Nothing  is  more  clear  in  the  law  of  nations, 
as  an  established  rule  to  regulate  their  rights,  and  duties, 
*  and  intercourse,  thJEtn  the  doctrine,  that  the  ship's  papers  [  *  595  ] 
are  bat  primd  facie  evidence,  and  that,  if  they  are  shown  to 
be  fraudulent,  they  are  not  to  be  held  proof  of  any  valid  title.  This 
rule  is  familiarly  applied,  and,  indeed,  is  of  every-day  occurrence  in 
cases  of  prize,  in  the  contests  between  belligerents  and  neutrals,  as 
is  apparent  from  numerous  cases  to  be  found  in  the  reports  of  this 
court ;  and  it  is  just  as  applicable  to  the  transactions  of  civil  inter- 
course between  nations  in  times  of  peace.  K  a  private  ship,  clothed 
with  Spanish  papers,  should  enter  the  ports  of  the  United  States, 
claiming  the  privileges,  and  immunities,  and  rights  belonging  to  band 
fide  subjects  of  Spain,  under  our  treaties  or  laws,  and  she  should,  in 
reality,  belong  to  tiie  subjects  of  another  nation,  which  was  not  enti- 
tled to  any  such  privileges,  immunities,  or  rights,  and  the  proprietors  ' 
were  seeking  by  fraud,  to  cover  their  own  illegal  acts,  under  the  flag 
of  Spain ;  there  can  be  no  doubt  that  it  would  be  the  duty  of  our 
courts  to  strip  off  the  disguise,  and  to  look  at  the  case  according  to 
its  naked  realities.  In  the  solemn  treaties  between  nations,  it  can 
never  be  presumed  that  either  state  intends  to  provide  the  means  of 
perpetrating  or  protecting  frauds ;  but  all  the  provisions  are  to  be 
oonstrued  as  int^ded  to  be  applied  to  bond  fide  transactions.  The 
seventeenth  article  of  the  treaty  with  Spain,  which  provides  for  cer- 
tain passports  and  certificates,  as  evidence  of  property  on  board  of 
tiie  ships  of  both  States,  is,  in  its  terms,  applicable  only  to  cases 
"where  either  of  the  parties  is  engaged  in  a  war.  This  article  re- 
quired a  certain  form  of  passport  to  be  agreed  upon  by  the  parties, 
and  annexed  to  the  treaty.  It  never  was  annexed ;  and,  therefore, 
in  the  case  of  The  Amiable  Isabella,  6  Wheat.  1,  it  was  held  inoper- 
ative. 
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It  is  also  a  most  important  consideratioQ  in  the  present  case,  which 
ought  not  to  be  lost  sight  of,  that,  supposing  these  AMcan  negroes 
not  to  be  slaves,  but  kidnapped,  and  free  negroes,  the  treaty  with 
Spain  cannot  be  obligatory  upon  them ;  and  the  United  States  are 
bound  to  respect  their  rights  as  much  as  those  of  Spanish  subjects. 
The  conflict  of  rights  between  the  parties  under  such  circumstahoes, 
becomes  positive  and  inevitable,  and  must  be  decided  upon  the  et^- 
nal  principles  of  justice  and  international  law.     If  the  contest  were 

about  any  goods  on  board  of  this  ship,  to  which  American 
[  *  596  ]  citizens  asserted  a  title,  which  was  *  denied  by  the  Spanish 

claimants,  there  could  be  no  doubt  of  the  right  of  such 
American  citizens  to  litigate  their  claims  before  any  competent 
American  tribunal,  notwithstanding  the  treaty  with  Spain.  A  for' 
tiori^  the  doctrine  must  apply  where  human  life  and  human  liberty 
are  in  issue ;  and  constitute  the  very  essence  of  the  controversy.  The 
treaty  with  Spain  never  could  have  intended  to  take  away  the  equal 
rights  of  all  foreigners,  who  should  contest  their  claims  before  any  of 
our  courts,  to  equal  justice ;  or  to  deprive  such  foreigners  of  the 
protection  given  them  by  other  treaties,  or  by  the  general  law  of 
nations.  Upon  the  merits  of  the  case,  then,  there  does  not  seem  to 
us  to  be  any  ground  for  doubt,  that  these  negroes  ought  to  be  deemed 
free  ;  and  -tiiat  the  Spanish  treaty  interposes  no  obstacle  to  the  just 
assertion  of  their  rights. 

There  is  another  consideration  growing  out  of  this  part  of  the 
case,  which  necessarily  rises  in  judgment.  It  is  observable  that  tbe 
United  States,  in  their  original  claim,  filed  it  in  the  alternative,  to 
have  the  negroes,  if  slaves  and  Spanish  property,  restored  to  the  pro- 
prietors; or,  if  not  slaves,  but  negroes  who  had  been  transported 
from  Africa,  in  violation  of  the  laws  of  the  United  States,  and 
brought  into  the  United  States  contrary  to  the  saAie  laws,  then  the 
court  to  pass  an  order  to  enable  the  United  States  to  remove  such 
persons  to  the  coast  of  Africa,  to  be  delivered  there  to  such  agent  as 
may  be  authorized  to  receive  and  provide  for  them.  At  a  subse- 
quent period,  this  last  alternative  claim  was  not  insisted  on,  and 
another  claim  was  interposed,  omitting  it ;  from  which  the  conclu- 
sion naturally  arises  that  it  was  abandoned.  The  decree  of  the 
district  court,  however,  contained  an  order  for  the  delivery  of  the 
negroes  to  the  United  States,  to  be  transported  to  the  coast  of  Africa, 
under  the  act  of  the  3d  of  March,  1819,  c.  224.  The  United  States 
do  not  now  insist  upon  any  affirmance  of  this  part  of  the  decree ; 
and,  in  our  judgment,  upon  the  admitted  facts,  there  is  no  ground  to 
assert  that  the  case  comes  within  the  purview  of  the  act  of  1819,  or 
of  any  other  of  our  prohibitory  slave-trade    acts.     These  negroes 
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were  never  taken  £rom  Africa,  or  brought  to  the  United  States  in 
contravention  of  those  acts.  When  The  Amistad  arrived,  she  was  in 
possession  of  the  negroes,  asserting  their  freedom ;  and  in  no  sense 
oonld  they  possibly  intend  to  import  themselves  here,  as 
*  slaves,  or  for  sale  as  slaves.  In  this  view  of  the  matter,  [  *  597  ] 
that  part  of  the  decree  of  the  district  court  is  unmaintain- 
able, and  must  be  reversed. 

The  view  which  has  been  thus  taken  of  this  case,  upon  the  merits, 
under  the  first  point,  renders  it  wholly  uimecessary  for  us  to  give  any 
opinion  upon  tiie  other  point,  as  to  the  right  of  the  United  States  to 
intervene  in  this  case  in  the  manner  already  stated.  We  dismiss 
this,  therefore,  as  well  as  several  minor  points  made  at  the  argument. 

As  to  the  claim  of  Lieutenant  Gedney  for  the  salvage  service,  it 
is  understood  that  the  United  States  do  not  now  desire  to  interpose 
any  obstacle  to  the  allowance  of  it,  if  it  is  deemed  reasonable  by  the 
court.  It  was  a  highly  meritorious  and  useful  service  to  the  proprie- 
tors of  the  ship  and  cargo ;  and  such  as,  by  the  general  principles  of 
maritime  law,  is  always  deemed  a  just  foundation  for  salvage.  The 
rate  allowed  by  the  court,  does  not  seem  to  us  to  have  been  beyond 
the  exercise  of  a  sound  discretion,  under  the  very  peculiar  and  em- 
barrassing circumstances  of  the  case. 

Upon  the  whole,  our  opinion  is,  that  the  decree  of  the  circuit  court, 
affirming  that  of  the  district  court,  ought  to  be  affirmed,  except  so 
far  as  it  directs  the  negroes  to  be  delivered  to  the  President,  to  be 
transported  to  Africa,  in  pursuance  of  the  act  of  the  3d  of  March, 
1819 ;  and,  as  to  this,  it  ought  to  be  reversed ;  and  that  the  said  negroes 
be  declared  to  be  free,  and  be  dismissed  from  the  custody  of  the 
court,  and  go  without  delay. 

Baldwin,  J.,  dissented 
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John  Swift  v.  Gteorob  W.  Ttson. 

16  P.  1. 

The  bond  Jide  holder  of  a  bill  of  exchange  who  has  taken  it  before  its  matnritj,  in  payment 
of  a  preexisting  debt,  withoat  notice  of  any  equities  existing  between  the  drawer  and  ac- 
ceptor, is  not  affected  by  those  equities. 

The  d4th  section  of  the  Judiciary  Act,  (I  Stats,  at  Lai^ge,  9S,)  is  limited  to  the  laws  of  a 
State  strictly  local,  diat  is  to  say,  the  positive  statutes  of  die  State  and  their  interpretation 
by  the  local  tribunals,  and  the  rights  and  titles  to  things  having  a  permanent  locidity,  snch 
as  real  estate;  it  does  not  apply  to  the  construction  of  contracts,  or  to  qnostiona  of  general 
commercial  law. 

The  case  is  stated  in  the  opinion  of  the  courL 
FessendeUj  for  the  plaintiff. 
DanOf  contra. 
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•  Story,  X,  delivered  the  opinion  of  the  court  [  *  ^^  ] 

This  cause  comes  before  us  from  the  circuit  court  of  the 
southern  district  of  New  York,  upon  a  certificate  of  division  of  the 
judges  of  that  court 

The  action  was  brought  by  the  plaintiff,  Swift,  as  indorsee,  against 
the  defendant,  Tyson,  as  acceptor,  upon  a  bill  of  exchange  dated  at 
Portland,  Maine,  on  the  Ist  day  of  May,  1836,  for  the  sum  of  $1,540.30, 
payable  six  months  after  date  and  grace,  drawn  by  one  Nathaniel 
Norton  and  one  Jairus  S.  Keith  upon  and  accepted  by  Tyson,  at  the 
city  of  New  York,  in  favor  of  the  order  of  Nathaniel  Norton,  and 
by  Norton  indorsed  to  the  plaintiff.  The  bill  was  dishonorcl  at 
maturity. 

At  the  Irial,  the  acceptance  and  indorsement  of  the  bill  were  ad- 
mitted, and  the  plaintiff  there  rested  his  case.  The  defendant  then 
introduced  in  evidence  the  answer  of  Swift  to  a  bill  of  discovery, 
by  which  it  appeared  that  Swift  took  the  bill  before  it 
*  became  due,  in  payment  of  a  promissory  note  due  to  him  [  *  16  ] 
by  Norton  and  Keitii ;  that  he  understood  that  the  bill  was 
accepted  in  part  payment  of  some  lands  sold  by  Norton  to  a  com- 
pany in  New  York ;  that  Swift  was  a  bond  fide  holder  of  the  bill,  not 
having  any  notice  of  any  thing  in  the  sale  or  title  to  the  lands,  or 
otherwise,  impeaching  the  transaction,  and  with  the  fuU  belief  that 
the  bill  was  justly  due.  The  particular  circumstances  are  fully  set 
forth  in  the  answer  in  the  record ;  but  it  does  not  seem  necessary 
further  to  state  them.  The  defendant  then  offered  to  prove  that  the 
bill  was  accepted  by  the  defendant  as  part  consideration  for  the  pur- 
chase of  certain  lands  in  the  State  of  Maine,  which  Norton  and  Keith 
represented  themselves  to  be  the  owners  of,  and  also  represented  to 
be  of  great  value,  and  contracted  to  convey  a  good  title  thereto ;  and 
that  the  representations  were  in  every  respect  fraudulent  and  false, 
and  Norton  and  Keith  had  no  title  to  the  lands,  and  that  the  same 
were  of  little  or  no  value.  The  plaintiff  objected  to  the  admission  of 
such  testimony,  or  of  any  testimony,  as  against  him,  impeaching  or 
showing  a  failure  of  the  consideration  on  which  the  bill  was  accepted, 
under  the  facts  admitted  by  the  defendant,  and  those  proved  by  him, 
by  reading  the  answer  of  the  plaintiff  to  the  bill  of  discovery.  The 
judges  of  the  circuit  court  thereupon  divided  in  opinion  upon  the  fol- 
lowing point  or  question  of  law :  Whether,  under  the  facts  last  men- 
tioned, the  defendant  was  entitled  to  the  same  defence  to  the  action, 
as  if  the  suit  was  between  the  original  parties  to  the  bill,  that  is  to 
say,  Norton,  or  Norton  and  Keith,  and  the  defendant ;  and  whether 
the  evidence  so  offered  was  admissible  as  against  the  plaintiff  in  the 
action.     And  this  is  the  question  certified  to  us  for  our  decision. 
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There  is  no  doubt  that  a  bond  fide  holder  of  a  negotiable  instro- 
ment  for  a  valaable  consideration,  without  any  notice  of  founts  which 
impeach  its  validity  as  between  the  antecedent  parties,  if  he  takes  it 
ander  an  indorsement  made  before  the  same  becomes  due,  holds  the 
title  unaffected  by  these  facts,  and  may  recover  thereon,  although,  as 
between  the  antecedent  parties,  the  transaction  may  be  without  any 
legal  validity.  This  is  a  doctrine  so  long  and  so  well  established, 
and  so  essential  to  the  security  of  negotiable  paper,  that  it  is  laid  up 
among  the  fundamentals  of  the  law,  and  requires  no  an- 
[  *  16  ]  thority  or  reasoning  to  be  now  brought  *in  its  support  As 
little  doubt  is  there,  that  the  holder  of  any  negotiable  p^per, 
before  it  is  due,  is  not  bound  to  prove  that  he  is  a  honA  fide  holder 
for  a  valuable  consideration,  without  notice ;  for  the  law  will  presume 
that,  in  the  absence  of  all  rebutting  proofs,  and  therefore  it  is  incum* 
bent  upon  the  defendant  to  establish  by  way  of  defence  satisfactory 
proofs  of  the  contrary,  and  thus  to  overcome  the  primd  facie  title  of 
the  plaintiff. 

In  the  present  case,  the  plaintiff  is  a  bond  fide  holder  without  no* 
tice  for  what  the  law  deems  a  good  and  yalid  consideration,  that  is, 
for  a  preexisting  debt ;  and  the  only  real  question  in  the  cause  is, 
whether,  under  the  circumstances  of  the  present  case,  such  a  preexist- 
ing debt  constitutes  a  valuable  consideration  in  the  sense  of  the  gen- 
eral rule  applicable  to  negotiable  instruments.  We  say,  under  the 
circumstances  of  the  present  case,  for  the  acceptance  having  been 
made  in  New  York,  the  argument  on  behalf  of  the  defendant  is,  that 
the  contract  is  to  be  treated  as  a  New  York  contract,  and  therefore  to 
be  governed  by  the  laws  of  New  York,  as  expounded  by  its  courts,  as 
well  upon  general  principles,  as  by  the  express  provisions  of  the  34th 
section  of  the  Judiciary  Act  of  1789,  c  20.  And  then  it  is  further 
contended  that,  by  the  law  of  New  York,  as  thus  expounded  by  its 
courts,  a  preexisting  debt  does  not  constitute,  in  the  sense  of  the 
general  rule,  a  valuable  consideration  applicable  to  negotiable  instra* 
ments. 

In  the  first  place,  then,  let  us  examine  into  the  decisions  of  tlie 
courts  of  New  York  upon  this  subject  In  the  earliest  case,  Warren 
v.  Lynch,  5  Johns.  239,  the  supreme  court  of  New  York  appear  to 
have  held,  that  a  preexisting  debt  was  a  sufficient  consideration  to 
entitle  a  bond  fide  holder  without  notice  to  recover  the  amount  of  a 
note  indorsed  to  him,  which  might  not,  as  between  the  original  par- 
ties, be  valid.  The  same  doctrine  was  affirmed  by  Mr.  Chancellor 
Kent,  in  Bay  v.  Ckxldington,  5  Johns.  Ch.  B.  54.  Upon  that  occa- 
sion be  said  that  negotiable  paper  can  be  assigned  or  transferred  by 
an  agent  or  factor,  or  by  any  other  person,  fraudulently,  so  as  to  bind 
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the  true  owner  as  against  the  holder,  provided  it  be  taken  in  the  nsoal 
course  of  trade,  and  for  a  fair  and  valuable  consideration,  without 
hotioe  of  the  fraud.  But  he  added,  that  the  holders  in  that  case  were 
not  entitled  to  the  benefit  of  the  rule,  because  it  was  not 
negotiated  to  *  them  in  the  usual  course  of  business  or  trade,  [  *  17  ] 
nor  in  payment  of  any  antecedent  and  existing  debt,  nor  for 
cash,  or  property  advanced,  debt  created,  or  responsibility  incurred,  on 
Qie  strength  and  credit  of  the  notes ;  thus  directly  affirming,  that  a  pre* 
existing  debt  was  a  fair  and  valuable  consideration  within  the  protec- 
tion of  the  general  rule.  And  he  has  since  affirmed  the  same  doctrine, 
upon  a  full  review  of  it,  in  his  Commentaries.  8  Kent  Com.  §  44,  p. 
81.  The  decision  in  the  case  of  Bay  v.  Coddington  was  afterwards 
affirmed  in  the  court  of  errors,  20  Jolms.  637,  and  the  general  reason- 
ing of  the  chancellor  was  folly  sustained.  There  were,  indeed,  peculiar 
circumstances  in  that  case  which  the  court  seem  to  have  considered 
as  entitling  it  to  be  treated  as  an  exception  to  the  general  rule,  upon 
the  ground,  either  because  the  receipt  of  the  notes  was  under  suspi- 
cions circumstances,  the  transfer  having  been  made  after  the  known 
insolvency  of  the  indorser,  or  because  the  holder  had  received  it  as  a 
mere  security  for  contingent  responsibilities,  with  which  the  holders 
had  not  then  become  charged.  There  was,  however,  a  considerable 
diversity  of  opinion  among  the  members  of  the  court  upon  that  occa- 
sion, several  of  them  holding  that  the  decree  ought  to  be  reversed,' 
others  affirming  that  a  preexisting  debt  was  a  valuable  consideration, 
sufficient  to  protect  the  holders,  and  others  again  insisting  that  a  pre- 
existent  debt  was  not  sufficient.  From  that  period,  however,  for  a 
series  of  years,  it  seems  to  have  been  held,  by  the  supreme  court  of 
the  State,  that  a  preexisting  debt  was  not  a  sufficient  consideration  to 
shut  out  the  equities  of  the  original  parties  in  favor  of  the  holdiers. 
But  no  case  to  that  eflfect  has  ever  been  decided  in  the  court  of  errora. 
The  cases  cited  at  the  bar,  and  especially  Boosa  v.  Brothersbn,  10 
Wend.  85,  The  Ontario  Bank  v.  Worthington,  12  lb.  593,  and  Payne 
V.  Cutler,  13  lb.  605,  are  directly  in  point  But  the  more  recent  cases, 
The  Bank  of  Salina  v.  Babcock,  21  Wend.  499,  and  The  Bank  of 
Sandusky  v.  Scoville,  24  lb.  115,  have  greatly  shaken,  if  they  have 
not  entirely  overthrown  those  decisions,  and  seem  to  have  brought 
back  the  doctrine  to  that  promulgated  in  the  earliest  cases.  So  that, 
to  say  the  least  of  it,  it  admits  of  serious  doubt,  whether  any  doctrine 
upon  this  question  can  at  the  present  time  be  treated  as 
finally  established ;  and  it  is  certain  *that  the  court  of  errors  [  *  18  ] 
have  not  pronounced  any  positive  opinion  upon  it. 

But,  admitting  the  doctrine  to  be  fully  settled  in  New  York,  it  re- 
mains to  be  considered  whether  it  is  obligatory  upon  this  court,  if  it 
VOL.  XIV.  15  r^  1 
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differs  from  the  principles  established  in  the  general  commercial  law. 
It  is  observable  that  the  courts  of  New  York  do  not  found  their  de- 
cisions upon  this  point  upon  any  local  statute,  or  positive,  fixed^  or 
ancient  local  usage ;  but  they  deduce  the  doctrine  from  the  general 
principles  of  commercial  law.  It  is,  however,  contended  that  the 
34th  section  of  the  Judiciary  Act  of  1789,  c.  20,  furnishes  a  rule 
obligatory  upon  this  court  to  follow  the  decisions  of  the  state  tribu- 
nals in  all  c€U3es  to  which  they  apply.  That  section  proi^ides  <<that 
the  laws  of  the  several  States,  except  where  the  constitution,  treaties, 
or  statutes  of  the  United  States  shall  otherwise  require  or  provide, 
shall  be  regarded  as  rules  of  decision  in  trials  at  common  law  in  the 
courts  of  the  United  States,  in  cases  where  they  apply."  In  order  to 
maintain  the  argument,  it  is  essential,  therefore,  to  hold  that  the  word 
<<  laws,"  in  this  section,  includes  within  the  scope  of  its  meaning  the 
decisions  of  the  local  tribunals;  In  the  ordinary  use  of  language,  it 
will  hardly  be  contended  that  the  decbions  of  courts  constitute  laws. 
They  are,  at  most,  only  evidence  of  what  the  laws  are,  and  are  not 
of  themselves  laws.  They  are  often  reexamined,  reversed,  and  quali- 
fied by  the  courts  themselves,  whenever  they  are  found  to  be  either 
defective,  or  ill-founded,  or  otherwise  incorrect  The  laws  of  a  State 
are  more  usually  understood  to  mean  the  rules  and  enactments  pro- 
mulgated by  the  legislative  authority  thereof,  or  long-estabUshed  local 
customs  having  the  force  of  laws.  In  all  the  various  cases,  which 
have  hitherto  come  before  us  for  decision,  this  court  have  imiformly 
supposed  that  the  true  interpretation  of  the  34th  section  limited  its 
application  to  state  laws  strictly  local,  that  is  to  say,  to  the  positive 
statutes  of  the  State,  and  the  construction  thereof  adopted  by  the 
local  tribunals,  and  to  rights  and  titles  to  things  having  a  permanent 
locality,  such  as  the  rights  and  titles  to  real  estate,  and  other  matters 
immovable  and  intraterritorial  in  their  nature  and  character.  It  never 
has  been  supposed  by  us  that  the  section  did  apply,  or  was  designed 

to  apply,  to  questions  of  a  more  general  nature,  not  at  all 
{  *  19  ]     dependent  upon  local  statutes  or  *  local  usages  of  a  fixed 

and  permanent  operation,  as,  for  example,  to  the  construc- 
tion of  ordinary  contracts  or  other  written  instruments,  and  especicJly 
to  questions  of  general  commercial  law,  where  the  state  tribunals  are 
called  upon  to  perform  the  like  functions  as  ourselves,  that  is,  to 
ascertain,  upon  general  reasoning  and  legal  analogies,  what  is  the  true 
exposition  of  the  contract  or  instrument,  or  what  is  the  just  rule  fur- 
nished by  the  principles  of  commercial  law  to  govern  the  case.  And 
we  have  not  now  the  slightest  difficulty  in  holding  that  this  section, 
upon  its  true  intendment  and  construction,  is  strictly  limited  to  local 
statutes  and  local  usages  of  the  character  before  stated,  and  does  not 
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extend  to  contracts  and  other  inBtniments  of  a  commefcial  nature,  the 
tnie  interpretation  and  effect  whereof  are  to  be  sought,  not  in  the  de* 
dsions  of  the  local  tribunals,  but  in  the  general  principles  and  doo* 
trines  of  commercial  jurisprudence.  Undoubtedly,  the  decisions  of 
the  local  tribunals  upon  such  subjects  are  entitled  to,  and  will  receive, 
the  most  deliberate  attention  and  respect  of  this  court ;  but  they  can- 
not furnish  positive  rules,  or  condnsive  authority,  by  which  our  own 
judgments  are  to  be  boxmd  up  and  governed.  The  law  respecting 
negotiable  instruments  may  be  truly  dedaied,  in  the  language  of 
Cicero,  adopted  by  Lord  A^sfield  in  Luke  v.  Lyde,  2  Burr.  R.  882, 
887,  to  be  in  a  great  measure,  not  the  law  of  a  single  country  only, 
but  of  the  commercial  world.  ^<  Non  erit  alia  lex  RomsB,  alia  Athenis, 
alia  nunc,  alia  posthac,  sed  et  apud  omnes  gentes,  et  omni  tempore, 
una  eademque  lex  obtinebit." 

It  becomes  necessary  for  us,  therefore,  upon  the  present  occasion, 
to  express  our  own  opinion  of  the  true  result  of  the  commercial  law 
upon  the  question  now  before  us.  And  we  have  no  hesitation  in 
saying,  that  a  preexisting  debt  does  constitute  a  valuable  considera- 
tion in  the  sense  of  the  general  rule  already  stated,  as  applicable  to 
negotiable  instruments.  Assuming  it  to  be  true,  (which,  however, 
may  well  admit  of  some  doubt  firom  the  generality  of  the  language,} 
that  the  bolder  of  a  negotiable  instrument  is  unaffected  with  the 
equities  between  the  antecedent  parties,  of  which  he  has  no  notice, 
only  where  he  receives  it  in  the  usual  course  of  trade  and  business 
for  a  valuable  consideration,  before  it  becomes  due;  we  are  pr^Mured 
to  say,  that  receiving  it  in  payment  of,  or  as  security  for  a 
preexisting  debt,  *  is  according  to  the  known  usual  course  [  *  20  J 
of  trade  and  business.  And  why  upon  principle  should  not 
a  preexisting  debt  be  deemed  such  a  valuable  consideration  ?  It  is 
for  the  benefit  and  convenience  of  the  commercial  world  to  give  as 
wide  an  extent  as  practicable  to  the  credit  and  circulation  of  negoti- 
able paper,  that  it  may  pass  not  only  as  security  for  new  .purchases 
and  advances,  made  upon  the  transfer  thereof,  but  also  in  payment 
of  and  as  security  for  preexisting  debts.  The  creditor  is  thereby 
enabled  to  realize  or  to  secure  his  debt,  and  thus  may  safely  give  a 
prolonged  credit,  or  forbear  firom  taking  any  legal  steps  to  enforce 
his  lights.  The  debtor  also  has  the  advantage  of  making  his  negoti- 
able securities  of  equivalent  value  to  cash.  But  establish  the  opposite 
conclusion,  that  negotiable  paper  cannot  be  applied  in  payment  of  or 
as  security  for  preexisting  debts,  without  letting  in  all  the  equities 
between  tiie  original  and  antecedent  parties,  and  the  value  and  circu- 
lation of  such  securities  must  be  essentially  diminished,  and  the 
debtor  driven  to  the  embarrassment  of  making  a  sale  thereof,  often 
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at  a  rainous  disooanti  to  some  third  person,  and  then  by  ciicoity  to 
apply  the  proceeds  to  the  payment  of  his  debts.  What,  indeed,  upon 
snch  a  doctrine,  would  become  of  that  large  class  of  cases,  where  new 
notes  are  given  by  the  same  or  by  other  parties,  by  way  of  renewal 
or  security  to  banks,  in  lieu  of  old  securities  discomited  by  them, 
which  have  arrived  at  maturity  ?  Probably  more  than  one  half  of  all 
bank  transactions  in  our  country,  as  well  as  those  of  other  countries, 
are  of  this  nature.  The  doctrine  would  strike  a  fiettal  blow  at  all  dis- 
counts of  negotiable  securities  for  preexisting  debts. 

Tills  question  has  been  several  times  before  this  court,  and  it  has 
been  uniformly  held,  that  it  makes  no  difference  whatsoever  as  to  the 
rights  of  the  holder,  whether  the  debt,  for  which  the  negotiable  insiru- 
ment  is  transferred  to  him,  is  a  preexisting  debt,  or  is  contracted  at 
the  time  of  the  transfer.  In  each  case,  he  equally  gives  credit  to 
the  instrument  The  cases  of  Coolidge  v.  Payson,  2  Wheat  66, 
70,  73,  and  Townsley  v.  Sumrall,  2  Pet  170,  182,  are  diiectly  in 
point 

In  England,  the  same  doctrine  has  been  uniformly  acted  upon.  As 
long  ago  as  the  case  of  Pillans  and  Rose  v.  Van  Mierop  and  Hopkins, 

3  Burr.  1664,  the  very  point  was  made  and  the  objection  was 
{  *  21  ]   overruled.   That,  indeed,  was  a  case  of  far  more  *stringen(r^ 

than  the  one  now  before  us ;  for  the  bill  of  exchange,  there 
drawn  in  discharge  of  a  preexisting  debt,  was  held  to  bind  the  party 
as  acceptor,  upon  a  mere  promise  made  by  him  to  accept  before  the 
bill  was  actually  drawn.  Upon  that  occasion.  Lord  Msinsfield,  liken- 
ing the  case  to  that  of  a  letter  of  credit,  said,  that  a  letter  of  credit 
may  be  given  for  money  already  advanced,  as  well  as  for  money  to 
be  advanced  in  future ;  and  the  whole  court  held  the  plaintiff  entitled 
to  recover.  From  that  period  downward,  there  is  not  a  single  case  to 
be  found  in  England,  in  which  it  has  ever  been  held  by  the  court,  that 
a  preexisting  debt  was  not  a  valuable  consideration,  sufficient  to  pro- 
tect the  holder,  within  the  meaning  of  the  general  rule,  although  in- 
cidental dkta  have  been  sometimes  relied  on  to  establish  the  contrary, 
such  as  the  dictttm  of  Lord  Chief  Justice  Abbott  in  Smith  v.  De  Witts, 
6  DowL  &  Ryland,  120,  and  De  la  Chaumette  v.  The  Bank  of  Eng- 
land, 9  Barn.  &  Ores.  208,  where,  however,  the  decision  turned  upon 
very  different  considerations. 

Mr.  Justice  Bayley,  in  iiis  valuable  work  on  bills  of  exchange  and 
promissory  note^,  lays  down  the  rule  in  the  most  general  terms.  *<  The 
want  of  consideration,"  says  he,  ^  in  toto  or  in  part,  cannot  be  in- 
sisted on,  if  the  plaintifi^  or  any  intermediate  party  between  him  and 
the  defendant,  took  the  bill  or  note  band  fide  and  upon  a  valid  con- 
sideration." Bayley  on  Bills,  pp.  499,  500,  5th  London  edition,  1830. 
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It  is  observable  that  he  here  uses  the  words  ^  valid  consideTationy'' 
dbvioualy  intending  to  make  the  distinction,  that  it  is  not  intended 
to  apply  solely  to  cases  where  a  present  consideration  for  advances 
of  money  on  goods  or  otherwise  takes  place  at  the  time  of  the  trans- 
fer and  upon  the  credit  thereof.  And  in  this  he  is  fully  borne  out'  by 
the  authorities.  They  go  further,  and  establish  that  a  transfer  as 
security  for  past  and  even  for  future  responsibilities,  will,  for  this 
purpose,  be  a  sufficient,  valid,  and  valuable  consideration.  Thus,  in 
the  case  of  Bosanquet  v,  Dtidman,  1  Starkie  1,  it  was  held  by  Lord 
EUenborough,  that  if  a  bank»  be  under  acceptances  to  an  amount 
beyond  the  cash  balance  in  his  hands,  every  bill  he  holds  of  that 
customer's,  bond  fide^  he  is  to  be  considered  as  holding  for  value ; 
and  it  makes  no  difference,  though  he  hold  other  collateral  securities, 
more  than  sufficient  to  cover  the  excess  of  his  acceptances. 
*  The  same  doctrine  was  affirmed  by  Lord  Eldon  in  ex  parte  [  *  22  J 
Bloxham,  8  Ves.  581,  as  equally  applicable  to  past  and  to 
future  acceptances.  The  subsequent  cases  of  Heywood  v.  Watson, 
4  Bing.  496,  and  Bramah  v.  Roberts,  1  Bing.  New  Ca.  469,  and  Per- 
cival  V.  Frampton,  2  Cromp.  Mees.  &  Rose,  180,  are  to  the  sai^e 
effect  They  (Meetly  establish  that  a  bond  fide  holder  taking  a  nego- 
tiable note  in  payment  of  or  as  security  for  a  preexisting  debt,  is  a 
holder  for  a  valuable  consideration,  entitled  to  protection  against  all 
the  equities  between  the  antecedent  parties.  Aiid  these  are  the  latest 
decisions  which  our  researches  have  enabled  us  to  ascertain  to  have 
been  made  in  the  English  courts  upon  this  subject 

In  the  American  courts,  so  far  as  we  have  been  able  to  trace  the 
decisions,  the  same  doctrine  seems  generally,  but  not  universally  to 
prevail.  In  Brush  v.  Scribner,  11  Conn.  B.  388,  the  supreme  court 
of  Connecticut,  after  an  elaborate  review  of  the  English  and  New 
York  adjudications,  held,  upon  general  principles  of  commercial  law, 
that  a  preexisting  debt  was  a  valuable  consideration,  sufficient  to 
convey  a  valid  titie  to  a  bond  fide  holder  against  all  the  antecedent 
parties  to  a  negotiable  note.  There  is  no  reason  to  doubt,  that  the 
same  rule  has  been  adopted  and  constantiy  adhered  to  in  Massa- 
chusetts ;  and  certainly  there  is  no  trace  to  be  found  to  the  contrary. 
In  truth,  in  the  silence  of  any  adjudications  upon  the  subject,  in  a 
case  of  such  frequent  and  almost  daily  occurrence  in  the  commercial 
States,  it  may  fairly  be  presumed,  that  whatever  constitutes  a  valid 
and  valuable  consideration,  in  other  cases  of  contract,  to  support 
titles  of  the  most  solemn  nature,  is  held  a  fortiori  to  be  sufficient  in 
cases  of  negotiable  instruments,  as  indispensable  to  the  security  of 
holders,  and  the  facility  and  safety  of  their  circulation.  Be  this  as  it 
may,  ve  entertain  no  doubt  that  a  bond  fide  holder,  for  a  preexisting 
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debt,  of  a  negotiable  mstnunent,  is  not  aflfected  by  any  equities  be- 
tween the  antecedent  peurties,  wheie  he  has  received  the  same  befoie 
it  became  dae,  without  notice  of  any  such  equities.  We  are  aJl^ 
therefore,  of  opinion,  that  the  question  on  tiiis  point,  propounded  by 
the  circuit  court  for  our  consideration,  ought  to  be  answered  in  the 
negative ;  and  we  shall  accordingly  direct  it  so  to  be  certified  to  the 
circuit  court 

[  *  23  ]  *  Catron,  J.,  said :  Upon  the  point  of  difference  between 
the  judges  below,  I  concur,  that  the  extinguishment  of  a 
debt,  and  the  giving  a  post  consideration,  such  as  the  record  presents, 
wiU  protect  the  purchaser  and  assignee  of  a  negotiable  note  from  the 
infirmity  affecting  the  instrument  before  it  was  negotiated.  But  I  am 
unwilling  to  sanction  the  introduction  of  a  doctrine  into  the  opinicm 
of  this  court,  aside  from  the  case  made  by  the  record,  or  argued  by 
the  counsel,  assuming  to  maintain  that  a  negotiable  note  or  bill, 
pledged  as  collateral  security  for  a  previous  debt,  is  taken  by  the 
creditor  in  the  due  course  of  trade ;  and  that  he  stands  on  the  foot 
of  him  who  purchases  in  the  market  for  money,  or  takes  the  instal- 
ment in  extinguishment  of  a  previous  debt  State  courts  of  high 
authority  on  commercial  questions  have  held  otherwise ;  and  that 
they  will  yield  to  a  mere  expression  of  opinion  of  this  court,  or 
change  their  course  of  decision  in  conformity  to  the  recent  English 
cases  refeired  to  in  the  principal  opinion,  is  improbable ;  whereas, 
if  the  question  was  permitted  to  rest  until  it  fairly  arose,  the  decision 
of  it  eith»  way  by  this  court,  probably,  would,  and  I  think  ought  to 
setde  it  As  such  a  result  is  not  to  be  expected  from  the  opinion  in 
this  cause,  I  am  unwilling  to  embarrass  myself  with  so  much  of  it 
as  treats  of  negotiable  instruments  taken  as  a  pledge.  I  never  heard 
this  question  spoken  of  as  belonging  to  the  case,  until  the  principal 
opinion  was  presented  last  evening ;  and  therefore  I  am  not  prepared 
to  give  any  opinion,  even  was  it  called  for  by  the  record. 
2 H. 426;  8 H. 464;  8H.470;  12 H.  189;  18  H. 617;  19H.898;  20 H. 848 ;  22 H. 98; 
2Wal.llO;  6Wal.772. 


BicHABD  J.  Watkins,  Plaintiff  in  Error,  v.  Thb  Lessbb  op  Olitbb 

HOLMAN  et  oL 

16  p.  25. 

The  veiidee  is  not  estopped  from  dispntang  the  tide  of  his  vendor. 

The  deposit  of  evth  apon  a  water  lot  below  high-water  mark,  so  as  to  (It  it  for  oceupatioa 
and  use,  followed  by  the  erection  of  a  wharf  and  warehouse  thereon,  together  with  tfao 
possession  of  the  adjacent  upland  lot  for  more  than  forty  yean,  present  a  strong  gnrand 
to  presume  a  true  tide. 
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A  Tolame  of  state  papers  pablished  by  mthoritj  of  congress,  is  admissible  eridence  of  tht 

genuineness  of  the  papers  it  contains. 
A   license  granted  to  an  administratrix  in  Massachnsetts,  bj  the  supreme  oonrt  of  thai 

State,  to  sell  lands  of  the  intestate  in  Alabama,  is  merely  void. 
Thoogh  a  person  baring  the  legal  title  to  land  in  one  State,  may  be  decreed  by  a  court  of 

eqnity  in  another  State,  to  convey  the  land,  yet  neither  the  decree,  nor  any  conTeyanoe 

by  Tirtne  of  it,  by  one  not  having  the  title,  can  operate  beyond  the  jorisdiction  of  the  conrt. 
It  is  not  a  defence  to  an  action  of  ejectment,  that  the  defendant  holds  a  bond  of  the  olaintiff, 

conditioned  to  convey  the  laad  to  him.    He  most  resort  to  a  conrt  of  equity. 
It  Is  sometimes  difficult  to  draw  the  line  of  division  whidi  separates  executive,  legislative, 

and  judicial  powers ;  but  a  special  act  of  the  legislature,  authorizing  an  administratrix  to 

sell  land  and  apply  the  proceeds  to  the  payment  of  debts,  is  not  an  exercise  of  judicial 

power. 
8iidi  an  authority  may  be  conferred  without  notice  to  heirs,  who  take  the  lands  of  their 

ancestor  subject  to  the  payment  of  his  debts,  and  to  the  remedies,  general  or  special,  wUch 

die  legislature  may  provide  for  creditors  in  that  behalf. 

The  case  is  stated  in  the  opinion  of  the  court 
Og'den  and  Lega/ri^  for  tbe  plaintiffl 
OriUenden  and  Key^  contra. 

*  MTiEAN,  J.,  delivered  the  opinion  of  the  court  [  *51  j 

This  cause  is  brought  befcnre  this  court  by  a  writ  of  error 
to  the  circuit  court  of  the  United  States  for  the  southern  district  of 
Alabama. 

The  heirs  of  Holman  commenced  an  action  of  ejectment  against 
the  plaintifFs  in  error,  to  recover  possession  of  a  certain  lot  in  the  city 
of  Mobile.  On  the  trial,  the  lessors  of  the  plaintifis  proved,  that, 
before  the  year  1785,  one  Geronio  was  in  possession  of  a  lot  in  the 
city  of  Mobile,  at  the  comer  of  St  Francis  and  Royal  streets,  which 
he  continued  to  occupy  until  his  death.  Previous  to  his  death  he 
devised  the  lot  to  Lucy  Landry,  whose  father,  Simon  Landry,  took 
charge  of  it  for  his  daughter  until  she  became  of  age,  when  she 
occupied  it  as  her  own  property.  In  1818,  she  conveyed  the  lot  to 
M'Kinsie  and  Swett,  by  deed,  in  which  the  eastern  boundary  was 
stated  to  be  the  Mobile  Biver,  and  it  is  admitted  that  the  deed  em- 
braced the  lot  in  dispute. 

IVFEinsie  and  Swett  conveyed  the  premises  on  the  same  day  to 
Oliver  Holman;  and  in  1818  he  took  possession  of  the  lot  in  contro- 
versy, erected  houses  and  a  wharf  on  it,  and  continued  to  occupy 
it  as  a  merchant,  in  copartnership  with  one  Charles  Brown,  who 
tived  in  Boston,  Massachusetts,  until  December,  1822,  when  Holman 
died.    He  left,  as  his  heirs,  the  lessors  of  the  plaintifFs. 

There  was  no  proof  of  any  paper  title  in  Jjucy  Landry  or  her 
&ther,  except  the  will  above  stated.  Her  possession  commenced  in 
the  year  1800,  or  prior  to  that  time ;  and  it  was  proved  that  hei 
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indoBure  extended  on  Royal  street,  the  whole  distance  claimed  in 
the  declaration,  and  on  the  east  it  followed  the  high-water  mark  of 
the  Mobile  River. 

It  was  proved  that  Water  streeti  which  runs  parallel  with  Royal 
street  and  the  Mobile  River,  was  an  irregular  bank,  reaching  from 
St  Francis  street  southerly,  the  length  of  the  city,  formed  by  a  de- 
posit of  shells  and  earth,  and  was  higher  than  any  land  east  of  it,  ot 
any  land  to  which  the  water  extended.  This  land  was  not  subject 
to  inundation,  though  in  many  places  the  water  ran  across  it 
[  *52  ]  *  Until  the  improvements  by  Holman,  the  lot  in  contro- 
versy was  not  susceptible  of  occupancy.  Water  street  was 
laid  out  in  1817  or  1818,  and  the  lot  in  dispute  lies  east  of  that  street 
and  east  of  the  high  land  above  described.  The  ridge  or  high  land 
was  protected  by  the  Spanish  authorities ;  no  person  was  permitted 
to  remove  the  earth  or  improve  on  the  ground.  It  was  called  the 
king's  highway  and  landing-place.  And  after  the  American  authori- 
ties took  possession,  the  general  impression  seemed  to  be  that  the 
ground  east  of  Water  street  did  not  belong  to  the  proprietors  of 
lots  west  of  it  But  these  proprietors  in  some  instances  made  entries 
on  this  ground ;  and  in  others,  entries  were  made  by  the  corporate 
authorities  of  the  city. 

Under  this  state  of  doubt,  the  act  of  congress  of  the  26th  of  May, 
1834,^  was  passed.  Holman,  it  seems,  built  a  wharf  and  warehouse 
on  the  lot  in  1819  or  1820,  and  these  were  among  the  earliest  improve- 
ments made  east  of  Water  street 

The  defendants  proved  that,  since  the  year  1823,  they  or  those 
under  whom  they  claim,  have  had  the  exdusive  possession  of  the 
lot;  and  tha4;  they  made  valuable  improvements  thereon.  They 
gave  in  evidence  copies  of  deeds  from  Lucy  Landry  to  M'Kinsie  and 
Swett,  and  from  them  to  Oliver  Holman.  They  also  exhibited  in 
evidence  a  title-bond,  dated  the  29th  of  September,  1821,  from  Hol- 
man to  Brown,  for  half  of  the  land  conveyed  to  him  by  M'Kinsie 
and  Swett,  excepting  certain  parts  described.  The  deed  was  to  be 
executed  in  two  years.  A  map  was  also  in  evidence,  purporting  to 
have  been  made  in  1760,  by  a  Erench  surveyor.  The  map  repre- 
sented the  land  lying  near  the  river  as  divided  into  oblong  squares 
bounded  by  streets,  and  that  the  vacant  space  between  the  river  and 
the  front  line  of  the  square  had  the  word  "  quai  '*  written  upon  it 
But  it  is  not  shown  by  what  authority  this  map  was  made,  or  that 
it  governed  in  the  sale  of  lots.  Until  the  year  1817,  the  king's  wharf 
was  the  only  one  in  the  city. 

To  explain  the  nature  and  extent  of  Lucy  Landry's  claim  and 

*  4  State,  at  I^arge,  66. 
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possessioa,  certain  documents  from  the  land-office  at  St  Stephen's, 
Alabama,  were  offered  in  evidence ;  and  sdso  an  act  of  the  legislature 
of  Alabama,  passed  the  21st  of  December,  1823,  authorizing  the 
administratrix  of  Oliver  Holman  to  sell  the  real  estate  of  which  he 
died  seised  in  the  city  of  Mobile.  It  was  proved  that  Hoi- 
man's*  estate  was  insolvent,  and  it  was  admitted  that  the  [  *53  ] 
attorneys  of  the  administratrisc,  named  in  the  act,  had  given 
the  bond  required  before  the  premises  in  question  were  sold.  The 
deed  made  in  pursuance  of  the  sale  under  the  act  of  the  legislature, 
was  read ;  also  a  record  of  certain  proceedings  in  the  supreme  court 
of  Massachusetts,  wherein  a  license  to  the  administratrix  was  given 
to  make  a  deed  in  pursuance  of  the  title-bond  to  Brown,  and  the 
deed  that  was  made  imder  this  authority. 

The  court  instructed  the  jury  that  the  act  of  Alabama  was  uncon- 
stitutional and  void,  and  that  no  title  passed  under  it ;  and  that  the 
proceedings  in  the  Massachusetts  court  were  inoperative,  and  did  not 
authorize  the  administratrix  to  convey  the  title. 

The  court  also  qverruled,  as  evidence,  the  documents  above  offered, 
contained  in  a  volume  of  state  papers  published  under  the  authority 
of  congress. 

Exceptions  were  taken  to  the  rulings  of  the  court,  and  to  their 
instructions  to  the  jury ;  and  on  these,  the  questions  for  consideration 
arise. 

The  plaintiff  in  error  asks  a  reversal  of  these  judgments  on  two 
grounds. 

1.  Because  the  lesscMrs  of  the  plaintiff  showed  no  legal  title. 

2.  Because  the  defendant  established  a  title  in  himself. 

On  the  part  of  the  defendant scounsel  it  is  contended  that,  as  the 
plaintiff  in  error  claims  under  Holman,  he  cannot  question  his  title ; 
and  in  support  of  this  position  the  cases  of  Jackson  ex  dem.  v.  Bush, 
10  Johns.  223;  Jackson  ex. clem.  Bowne  v.  Hinman,  10  Johns.  292, 
293,  are  relied  on.  But  these  are  cases  in  which  the  lessors  of  the 
plaintiff  claimed  under  sheriff's  sales ;  and  the  defences  set  up  were 
under  the  defendants  in  the  judgments.  The  court  say :  <<  The  rule 
excluding  a  defendant  against  whom  there  has  been  a  judgment  and 
execution  from  defeating  the  purchaser's  recovexy.of  his  possession, 
by  setting  up  a  title  in  some  third  person,  is  founded  on  justice  and 
policy ;  and  the  reason  of  the  rule  equally  applies  where  such  defend- 
ant has,  in  the  mean  time,  delivered  up  his  possession  to  another." 
The  case  of  Brant  ex  dem.  Cuyler  et  clL  v.  Ldvermore,  cited  from  the 
same  volume,  358,  arose  between  landlord  and  tenant.  And  the  de- 
cision relied  on  in  Schauber  v.  Jackson,  2  Wendell,  13,  does  not  sus- 
tain the  ground  assumed. 
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[  *54  ]  *  The  lelation  of  landlord  and  tenant  in  no  sense  existB 
between  the  vendor  and  vendee,  and  this  is  especially  the 
case  where  a  conveyance  has  been  executed.  In  the  language  of 
this  court,  in  the  case  of  Blight's  Lessee  v.  Rochester,  7  Wheat  548, 
^  the  vendee  acquires  the  property  for  himself,  and  his  faith  is  not 
pledged  to  maintain  the  title  of  the  vendor.  If  the  vendor  has 
actually  made  a  conveyance,  his  title  is  extinguished."  And  the 
court  say :  "  The  property  having  become,  by  the  sale,  the  property 
of  the  vendee,  he  has  a  right  to  fortify  that  title  by  the  purchase  of 
any  other  which  may  protect  him  in  the  quiet  enjoyment  of  the 
premises." 

To  the  same  effect  are  the  cases  of  the  Society  for  the  Propagation, 
&c.,  V.  the  Town  of  Pawlet,  &oc^  4  Pet  506 ;  Jackson  ex  denu  Brad- 
street  V,  Huntington,  5  Pet  402 ;  Thomas  Willison  v,  Watkins,  3 
Pet  43. 

In  Kentucky,  it  is  well  established  that  a  purchaser,  who  has  ob- 
tained a  conveyance,  holds  adversely  to  the  vendor,  and  may  contro- 
vert his  title.  Voorhies  v.  White's  Heirs,  2  A.  E.  Marshall,  27; 
Winlock  r.  Hardy,  4  Lit  474.  And  this  is  the  settled  doctrine  on 
the  subject 

The  plaintiff  in  error  contends,  as  the  lessors  of  the  plaintiff  have 
shown  no  paper  title  emanating  from  the  government,  they  must  be 
considered  as  trespassers,  and  that  their  right  is  strictly  limited  to  the 
pedis  possessio  of  the  occupants  under  whom  they  claim.  That  a 
mere  trespasser  cannot  set  up  the  right  of  a  riparian  proprietor,  unless 
his  indosures  are  extended  so  as  to  include  the  alluvial  formations. 

In  the  case  of  Swing's  Lessee  v.  Burnet,  11  Pet  41,  this  court 
held  that  an  inclosure  was  not  necessary  to  show  possession,  under 
the  statute  of  limitations.  That  for  this  purpose  it  is  sufficient  to 
show  visible  and  notorious  acts  of  ownership  exercised  over  the 
premises. 

In  this  case,  it  appears  that  the  proprietors  of  the  contiguous  lots, 
by  a  deposit  of  earth  and  other  means,  contributed  to  the  new  for- 
mation on  the  shore  of  the  river,  so  that  this  formation  was  not 
wholly  attributable  to  the  action  of  the  tides.  And  it  may  well  be 
contended  that  this  labor  of  the  proprietors  made  their  daim  and 
possession  of  the  water  lot  as  notorious  as  if  it  had  been 
[  *55  ]  surrounded  by  an  inclosure.  It  appears,  too,  that  the  *  wharf 
and  warehouse  were  erected  by  Holman  on  the  lot  in  dis- 
pute, as  soon  as  it  was  susceptible  of  occupation.  These  facts  con- 
nected with  the  possession  of  the  adjacent  lot  since  1785,  present  a 
strong  ground  to  presume  a  title.  And  so  far  as  regards  the  contro- 
versy between  the  parties  to  this  record,  and  looking  only  at  the  facts 
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and  dicumstances  before  ns,  we  think  that  the  lot  in  dispute  may  be 
considered  as  included  in  the  title  of  Holman. 

The  position  assumed  by  the  plaintiff's  counsel,  that  a  mere  in- 
truder is  limited  to  his  actual  possession,  and  that  the  rights  of  a 
riparian  proprietor  do  not  attach  to  him,  is  correct  He  can  have  no 
rights  beyond  his  possession.  The  doctrines  of  the  common  law  on 
this  subject  have  been  taken  substantially  from  the  civil  law.  In  the 
case  of  the  Mayor  of  New  Orleans  v.  The  United  States,  10  Pet 
662,  we  had  occasion  to  examine  this  doctrine,  especially  in  reference 
to  the  laws  of  Spain. 

The  act  of  congress  of  the  26th  May,  1824,  entitled  <<  An  act 
granting  certain  lots  of  ground  to  the  corporation  of  the  city  of  Mo- 
bile, and  to  certain  individuals  of  said  city,"  embraces  the  lot  in  con- 
troversy, whether  the  title  be  vested  in  the  lessors  of  the  plaintiff,  the 
defendants  in  the  ejectment,  or  in  the  city  of  Mobile.  As  no  right 
to  this  lot  is  asserted  on  the  part  of  the  city,  we  can  now  only  con- 
aider  the  law  as  affecting  the  title  before  us. 

At  the  time  the  law  was  passed,  either  the  plaintiffs  or  defendant 
were  the  proprietors  of  the  front  lot,  and  claimed  the  water  lot  with 
its  improvements ;  and  this  brings  them  within  any  known  construc- 
tion of  the  act  of  1824.  It  relinquished  to  the  proprietor  or  propri- 
etors of  the  front  lot,  under  the  circumstances  of  this  case,  whatever 
light,  if  any,  the  United  States  had  to  the  water  lot 

The  volume  of  state  papers  offered  in  evidence  by  the  defendants, 
we  think,  should  hive  been  admitted.  This  volume  was  published 
under  .an  act  of  congress,  and  contains  the  authentication  required 
by  the  act    Its  contents  are,  therefore,  evidence. 

The  recital  in  the  preamble  of  a  public  act  of  parliament  of  a 
public  fact,  is  evidence  to  prove  the  existence  of  that  fact  Rex 
V.  Sutton,  4  Maule  &  Selwyn,  632 ;  Starkie  on  Evidence,  197.  The 
journals  of  the  house  of  lords  have  always  been  admitted  as  evidence 
of  their  proceedings,  even  in  criminal  cases ;  and  the  jour- 
nals *  of  the  house  of  commons  axe  also  admissible.  It  is  [  *  56  j 
said  that  the  journals  are  not  evidence  of  particular  facts 
stated  in  the  resolutions,  which  are  not  a  part  of  the  proceedings  of 
the  house ;  as,  for  instance,  a  resolution  stating  the  existence  of  a 
popish  plot,  would  not  be  evidence  of  the  fact  in  a  criminal  case. 
Jones  V.  Bandall,  Cowp.  17;  5  Term  Rep.  465 ;  Doug.  572 ;  Starkie's 
Ev.  199. 

In  this  country,  in  all  public  matters,  the  journals  of  congress  and 
of  the  state  legislatures  are  evidence ;  and  also  the  reports  which 
have  been  sanctioned  and  published  by  authority.  This  publication 
does  not  make  that  evidence  which,  intrinsically,  is  not  so ;  but  i^ 
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gives,  in  a  most  authentic  form,  certain  papers  and  documents.  In 
the  case  under  consideration,  the  volume  of  documents  was  offered 
to  show  the  report  of  certain  commissioners  under  an  act  of  congress 
confirming  the  title  in  question.  Now,  this  original  report,  duly  au- 
thenticated by  the  treasury  department,  to  which  it  was  made,  would 
be  evidence,  and  it  is  evidence  in  the  published  volume.  The  very 
highest  authenticity  attaches  to  these  state  papers  published  uider 
the  sanction  of  congress. 

We  come  now  to  consider  the  proceedings  in  the  supreme  court 
of  Massachusetts.  These  proceedings  took  place  under  a  statute  of 
that  State,  and  were  founded  upon  the  title  bond  given  to  Brown  by 
Holman,  for  nearly  a  moiety  of  the  lot  purchased  by  him  firom 
IVTKinsie  and  Swett.  Brown  applied  to  the  court  by  petition,  set- 
ting out  the  title  bond,  and  representing  that  Holman  had  deceased, 
without  making  a  deed ;  and  he  prayed  that  Sarah  Holman,  his  ad- 
ministratrix, might  be  licensed  and  empowered  to  execute  to  him 
such  a  conveyance  of  the  premises  as  Holman  would  have  been 
obliged  to  make  if  he  were  living. 

Sarah  Holman,  as  widow  and  administratrix,  certified  to  the  court 
that  she  had  read,  and  had  due  notice  of  the  petition  of  Brown,  and 
that  she  had  no  objection  to  the  prayer  of  it. 
,  And  the  guardian  of  Sarah  Holman  and  Oliver  Holman,  minors 
and  children  of  Oliver  Holman,  deceased,  certified  that  they  also  had 
notice,  and  that  they  had  nothing  to  allege  against  the  prayer  of  the 
petition. 

The  court,  on  hearing  the  petition,  licensed  and  empowered  the 
administratrix  to  make  the  deed.     And  in  pursuance  of  this 
[  *  57  ]  *  order  she  executed  a  deed  in  conformity  with  the  bond  to 
Brown,  the  10th  March,  1824. 

That  this  deed  is  inoperative  is  dear.  It  was  executed  by  the 
administratrix  under  a  decree  or  order  of  the  supreme  court  in 
Massachusetts,  and  by  virtue  of  a  statute  of  that  State.  The  pro- 
ceeding, it  is  not  pretended,  was  authorized  by  any  law  of  Alabama. 
And  no  principle  is  better  established  than  that  the  disposition  of 
real  estate,  whether  by  deed,  descent,  or  by  any  other  mode,  must  be 
governed  by  the  law  of  the  State  where  the  land  is  situated. 

A  court  of  chancery,  acting  inpersonamj  may  well  decree  the  con- 
veyance of  land  in  any  other  State,  and  may  enforce  their  decree  by 
process  against  the  defendant  But  neither  the  decree  itself,  nor  any 
conveyance  under  it,  except  by  the  person  in  whom  the  title  is  vested, 
can  operate  beyond  the  jurisdiction  of  the  court. 

The  Massachusetts  court,  in  granting  this  license  to  the  adminis- 
tratrix, did  not  exercise  chancery  powers.     Neither  the  administratrix 
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nor  the  minor  heirs  were  made  parties  and  required  to  answer,  as  a 
procedure  in  chancery.  It  was  a  proceeding  at  law,  informal  and 
summary  in  its  character.  The  administratrix  only  was  required  to 
execute  the  conveyance.  By  the  laws  of  Alabama,  she  had  no  power 
to  dispose  of  the  real  estate  of  her  husband,  as  administratrix,  except 
for  the  payment  of  the  debts  of  the  estate,  under  the  sanction  of  law. 

But  the  defendants  insist  that  the  title-bond  given  to  Brown  by 
Holman,  for  a  part  of  the  premises,  constituted  a  good  defence  in 
the  action ;  that  the  consideration  having  been  paid,  Holman  and 
his  heirs  held  the  property  in  trust  for  Brown  and  his  assignees ;  and 
that  a  court  of  law  will  give  effect  to  the  trust,  at  least  so  far  as  to 
prevent  the  trustees  from  recovering  the  possession  against  the  cestui 
que  trust 

This  doctrine  seems  to  have  been  sanctioned,  to  some  extent,  in 
New  York,  in  the  cases  of  Foot  and  Litchfield  v.  Colvin  and  others, 
3  Johns.  216 ;  Jackson  ex  dem.  Benson  t;.  Matsdorf  et  aL  11  Johns. 
91 ;  Jackson  ex  dem,  Seelye  v,  Moore,  16  Johns.  197.  These  decisions 
may  have  been  influenced  somewhat  by  the  statute  concerning  uses 
in  tiiat  State,  which  subjects  the  estate  of  the  cestui  qae 
trust  to  execution.  In  one  of  the  cases,  *  Spencer,  Justice,  [  *  58  ] 
giving  the  opinion  of  th^  court,  says :  ^  Without  the  aid  of 
the  statute,  I  consider  James  Litchfield,  if  he  advanced  the  purchase- 
money,  as  having  an  interest  liable  to  be  sold  on  execution." 

In  the  case  of  Jackson  ex  dem.  Walton  v.  Leggett,  7  Wend.  377, 
tiie  court  remark,  ^  the  legal  estate  must  prevail."  <<  The  only 
exception  to  the  rule  is  in  the  case  of  a  resulting  trust ;  in  such  case 
the  trust  may  be  proved  by  parol,  and  the  estate  of  the  cestui  que 
trust  may  be  sold  on  execution,  and  has  been  so  far  considered  the 
property  of  the  cestui  que  tru^t^  as  to  be  a  defence  in  an  action  of 
ejectment" 

This  was  the  doctrine  of  the  Lord  Mansfield,  in  the  case  of  Arm- 
strong and  others  v.  Peirse  and  others,  3  Bur.  1899.  In  Doe  on  the 
demise  of  Bristow  v.  Pegge,  1  Term  Rep.  768,  note  a,  he  lays  down 
the  broad  doctrine,  <Hhat  a  trust  shall  never  be  set  up  against  him 
for  whom  the  trust  was  intended ; "  and  the  other  judges  concurred. 

It  is  known  that  that  great  judge  had  a  strong  leaning  to  the 
principles  of  equity  in  trials  at  common  law.  His  successor  seemed 
to  be  under  a  different  influence ;  although  he  had  been  master  of 
the  rolls  for  some  years.  This  equitable  doctrine  in  a  court  of  law 
WHS  ovezruled  in  the  case  of  Doe  on  the  demise  of  Hodsden  v.  Staple, 
2  Term  Rep.  684.  Lord  Eenyon  says :  ^^  Is  it  possible  for  a  court  of  law 
to  enter  into  the  discussion  of  such  nice  points  of  equity  ?  We  have 
no  such  authority.     Sitting  in  this  court,  we  must  look  at  the  record. 

VOL.  XIV.  16  .^]^ 
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and  see  whether  a  legal  title  is  conveyed  to  the  party  claiming  under 
these  instruments ;  now,  there  is  no  color  for  saying  that  these  give 
any  legal  title.  Without  deciding,  or  presuming  to  think  what  a 
court  of  equity  would  do  in  this  case,  it  is  enough  for  me  to  say  that 
we  are  to  decide  a  legal  question,  and  cannot  enter  into  such  an 
entangled  equity."  The  other  judges,  except  Buller,  concurred  with 
the  chief  justice. 

In  Doe  on  the  demise  of  Shewen  t;.4Wroot  and  others,  5  East,  132, 
Lord  EUenborough  said :  ^  We  can  only  look  to  the  legal  estate,  and 
that  is  clearly  not  in  the  devisees,  but  in  the  heir  at  law  of  the  sur- 
renderor ;  and  if  the  devisees  have  an  equitable  interest,  they  must 
claim  it  elsewhere,  and  not  in  a  court  of  law.  For  as  to  the  doctrine 
that  the  legal  estate  cannot  be  set  up  at  law  by  a  trustee 
[  *  59  ]  *  against  his  cestui  que  trusty  that  has  been  long  repudiated." 
And  this  is  the  settled  doctrine  in  England  on  this  subject; 
and  with  few  exceptions,  in  this  country.  In  the  States  where  no 
courts  of  chancery  are  established,  courts  of  law,  in  giving  relief,  of 
necessity,  trench  upon  an  equitable  jurisdiction. 

It  is  not  perceived  why  a  court  of  law  should  regard  a  resulting 
trust  more  than  other  equitable  rights ;  and  any  attempt  to  give  effect 
to  these  rights  at  law,  through  the  instrumentality  of  a  jury,  must 
lead  to  confusion  and  uncertainty.  Equi^ble  and  legal  jurisdio 
tions  have  been  wisely  separated;  and  the  soundest  maxims  of 
jurisprudence  require  each  to  be  exercised  in  its  appropriate  sphere. 
We  are  clearly  of  the  opinion  that  the  title-bond  in  question,  con- 
stituted no  defence  in  the  above  action. 

Whether  any  title  passed  under  the  Alabama  statute,  is  the  last 
point  to  be  considered* 

The  act  authorized  the  administratrix  of  the  late  Oliver  Holman, 
resident  in  the  city  of  Boston,  Massachusetts,  to  sell,  by  Nathaniel 
LitUefield  and  Gorham  Davenport,  her  attorneys  in  fact,  the  real 
estate  of  which  the  said  Holman  died  seised,  in  the  city  of  Mobile, 
^<  on  such  terms,  and  in  such  manner,  as  may  be  deemed  most 
advantageous  to  his  estate."  '<  The  2d  section  authorized  the  admin- 
istratrix, by  her  attorneys,  to  convey  the  premises  to  the  purchaser." 
And  the  3d  section  provided  that  before  the  sale  the  attorneys  shall 
give  bond  with  sufficient  security  for  the  faithful  payment  of  the 
money  received  by  them  to  the  administratrix,  ^<  to  be  appropriated 
to  the  payment  of  the  debts  of  the  deceased." 

Under  this  law,  a  sale  was  made,  and  a  conveyance  executed  to 
Brown,  by  Sarah  Holman  and  her  attorneys  in  fact,  the  24th  Aprily 
1824. 

This  act  of  the  legislature,  it  is  contended,  is  in  violation  of  the 
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eonstitation  of  Alabama ;  and,  with  the  proceeding  under  it,  is  con* 
sequently  void. 

The  Ist  section  of  the  2d  article  of  the  constitution  declares  that 
**the  powers  of  the  government  of  the  State  of  Alabama  shall  be 
divided  into  three  distinct  departments,  and  each  of  them  confided 
to  a  separate  body  of  magistracy,  to  wit,  those  which  are  legislative, 
to  one ;  those  which  are  executive,  to  another,  and  those 
which  are  judicial,  to  another*''  And  the  2d  *  section  [  *60  ^ 
declares  that  <<  no  person  or  collection  of  persons,  being  of 
one  of  those  departments,  shall  exercise  any  power  properly  belong- 
ing to  either  of  the  others,  except  in  the  instances  hereinafter 
expressly  directed  or  permitted.'' 

The  passage  of  the  statute,  it  is  insisted,  was  a  judicial  act  by  the 
legislature,  which  the  constitution  inhibits. 

On  the  part  of  the  plaintiffs  in  error,  a  great  number  of  acts  of 
this  character,  by  the  Alabama  legislature,  shortly  after  the  adoption 
of  the  constitution,  are  cited,  to  show  a  settled  construction  of  that 
instrument  The  defendants  in  error  referred  to  reports  by  com- 
mittees of  the  legislature,  which  maintained  the  imconstitutionality 
of  these  acts.  Aind  it  is  asserted  and  not  contradicted,  that  since 
that  report,  under  a  conviction  of  its  soundness,  the  legislature  have 
passed  no  laws  on  the  subject  A  manuscript  decision  of  a  circuit 
court  in  Alabama,  in  the  case  of  Campbell  and  Havre  v.  Scales  and 
others,  was  read ;  but  the  question  now  under  consideration  seems 
not  to  have  been  raised.  In  almost  all  the  States,  laws  of  this 
description  are  common ;  and  the  tities  to  an  immense  amount  of 
property  depend  upon  their  validity. 

The  phraseology  of  the  constitution  of  Alabama  in  regard  to  the 
distribution  of  its  powers,  is  somewhat  peculiar ;  but  it  is  not  sub- 
stantially different  firom  the  constitutional  provisions  of  some  of  the 
other  States.  The  3d  section  of  the  Virginia  constitution  declares 
that  ^  the  legislative,  executive,  and  judiciary  departments  shall  be 
separated  and  distinct,  so  that  neither  exercbe  the  powers  properly 
belonging  to  the  other." 

Indeed,  in  all  the  state  constitutions,  the  legislative,  judicial,  and 
executive  functions  are  vested  in  different  functionaries ;  and  it 
would  seem  to  follow  that  the  powers  thus  specially  given  should  be 
exercised  under  their  appropriate  limitations.  The  inhibition  of  tne 
Alabama  constitution  contains,  in  terms,  that  which  necessarily 
arises  firom  the  construction  of  the  constitutions  of  other  States. 

In  some  cases,  it  is  difficult  to  draw  a  line  that  shall  show  with  pre- 
.dsion  the  limitation  of  powers,  under  our  form  of  government  The 
executive,  in  acting  upon  claims  for  services  rendered,  may  be  said 
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to  exercise,  if  not  in  form,  in  subatance,  a  judicial  power.  And  so  a 
court,  in  the  use  of  a  discretion  essential  to  its  existence,  by 
[  *  61  ]  the  adoption  of  roles  or  otherwise,  may  be  said  to  *  legis- 
late. A  legislature,  too,  in  providing  for  the  payment  of 
a  daim,  exercises  a  power  in  its  nature  judicial ;  but  this  is  coupled 
with  the  paramount  and  remedial  power. 

But  whatever  diflSiculty  may  arise  in  certain  cases,  in  regard  to  the 
exercise  of  these  powers,  there  would  seem  to  be  little  or  none  in  the 
case  under  consideration. 

The  character  of  the  act  in  question  is  essentially  remedial  It 
contains  no  other  feature.  An  authority  is  given  to  the  adminis- 
tratrix to  sell,  in  a  particular' manner,  the  property  in  dispute,  for  the 
payment  of  the  debts  of  the  intestate.  The  act  does  not  detennine 
the  amount  of  the  debts,  nor  to  whom  they  are  payable.  It  is 
proved,  however,  that  the  estate  was  insolvent  And  it  is  conform- 
able to  the  settled  policy  of  Alabama,  to  apply  the  real  estate  of  a 
deceased  person  in  payment  of  his  debts.  The  case  under  consid- 
eration, the  administratrix  residing  in  Massachusetts,  and  being 
desirous  of  selling  the  property  through  her  attorneys  in  feict,  was  not 
embraced  by  the  general  statute  on  the  subject;  and  hence  the 
necessity  of  the  special  authority. 

Now  how  does  this  act  differ  in  principle  from  the  general  law  on 
the  same  subject  ?  The  general  law  was  passed  from  the  knowl- 
edge which  the  legislature  had  of  its  expediency  and  necessity.  The 
special  law  was  passed  from  a  knowledge  of  its  propriety  in  the 
pMEurticular  case.  The  power  exercised  in  passing  the  special  as  well 
as  the  general  law,  was  remediaL 

Under  the  general  law,  application  is  required  to  be  made  by  the 
executor  or  administrator  to  the  county  court,  representing  that  the 
personal  estate  is  not  sufficient  to  pay  the  debts  of  the  deceased ;  that 
he  left  real  estate,  particularly  describing  it,  and  praying  that  it  may 
be  sold,  &C.  A  notice  is  required  to  be  given  to  the  heirs  and 
devisees,  &c.,  who  are  to  answer,  &&,  and  the  court  on  the  hearing, 
are  authorized  to  decree  a  sale  of  the  estate,  on  the  petitioner's  giving 
bond,  &c 

The  mode  of  procedure  under  the  general  law  was  required  by  the 
legislature,  from  motives  of  expediency ;  but  it  by  no  means  follows 
that  it  was  the  only  mode  they  could  adopt.  In  some  of  the  States, 
the  heirs  or  devisees  are  not  required  to  be  made  parties  by  the 
administrator.  His  application  is  ex  parte  to  the  court;  which 
orders  a  sale  of  the  real  estate  to  pay  the  debts  of  the  deceased, 
where  the  personal  estate  is  insufficient.  And  no  doubt 
[  *62  ]  *can  be  entertained  that  the  legislature  may  authorize 
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the  ndminiHtratar,  by  a  general  or  a  special  act,  to  sell  lands  to 
pay  debtsi  where  the  personal  assets  are  exhausted,  without  any 
application  to  the  court  And  in  snch  case  the  administrator  would 
act  on  his  own  responsibility,  and  be  accountable  to  the  creditors 
and  heirs  for  the  correct  performance  of  his  trust,  in  this  as  in  other 
parts  of  his  duty. 

This  is  a  question  of  power  and  not  of  policy ;  and  on  such  a 
question  we  cannot  test  the  act  by  any  considerations  of  expediency. 
Whether  the  act  may  be  open  to  abuse,  whether  it  be  politic  or 
impolitic,  is  not  a  matter  now  before  us,  but  whether  the  legislature 
had  power  to  pass  it 

A  report  in  the  senate  of  Alabama  on  this  subject  says :  <^  Upon 
the  death  of  the  ancestor,  the  real  estate  owned  by  him  descends  to 
and  vests  in  his  heirs,  and  the  title  thus  vested  cannot  be  devested 
without  some  proceeding  to  which  the  heir  is  a  party.  A  minor 
could  not  legally  assent  to  the  passage  of  a  law  authorizing  the  sale 
of  his  real  estate ;  but  would  have  the  right  to  affirm  or  disaffirm  the 
sale  when  he  anived  at  lawful  age." 

This  is  laid  down  on  general  principles,  and  without  reference  to 
the  constitution  of  Alabama.  As  a  legal  proposition,  it  is  wholly 
unsustainable. 

In  the  first  place,  it  is  contrary  to  the  general  practice  of  many  of 
the  States,  and  to  the  received  notions  of  the  profession  on  the 
subject  Tities  in  Ohio  and  in  many  other  States,  to  a  vast  amount 
of  real  property,  rest  upon  sales  of  executors  and  administrators 
under  the  order  of  a  court,  without  making  the  heirs  parties ;  and  it 
18  believed  that  a  doubt  of  the  validity  of  such  tities,  where  the  pro- 
ceedings have  been  regular,  has  never  been  entertained  or  expressed. 
These  tities  have  been  contested  in  state  courts  and  in  this  court ; 
and  a  defect  of  power  to  convey  a  good  titie  in  the  mode  authorized, 
it  is  believed,  has  never  been  objected. 

A  course  of  proceeding  so  extensive,  involving  interests  so  great, 
and  which  has  been  subjected  to  the  severest  legal  scrutiny,  is  no 
unsatisfactory  evidence  of  what  the  law  is. 

But,  on  principle,  this  proceeding  is  sustainable.    On  the  death  of 
the  ancestor,  the  land  owned  by  him  descends  to  his  heirs.    But 
how  do  they  hold  it?     They  hold  it  subject  to  the  payment 
*of  the  debts  of  the  ancestor,  in  those  States  where  it  is  [  *63  ] 
liable  to  such  debts. 

The  heirs  cannot  alien  the  land  to  the  prejudice  of  creditors.  In 
fact  and  in  law  they  have  no  right  to  the  real  estate  of  their  ancestor, 
except  that  of  possession,  until  the  creditors  shall  be  paid. 

As  it  regards  the  question  of  power  in  the  legislature,  no  objection 
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is  perceived  to  their  sabjecting  the  lands  of  the  deceased  to  the  pay- 
ment of  his  debts,  to  the  exdusion  of  his  personal  property.  The 
legislature  regulates  descents,  and  the  conveyance  of  real  estate. 
To  define  the  rights  of  debtor  euid  creditor  is  their  common  duty. 
The  whole  range  of  remedies  lies  -within  their  province.  They  may 
authorize  a  guardian  to  convey  the  lands  of  an  infant ;  and  indeed 
they  may  give  the  capacity  to  tiie  infieint  himself  to  convey  them* 
The  idea  that  the  lands  of  an  infant  which  descend  to  him,  cannot 
be  made  responsible  for  the  payment  of  the  debts  of  the  ancestor, 
except  through  the  decree  of  a  court  of  chancery,  is  novel  and  un- 
founded. So  far  from  this  being  the  case,  no  doubt  is  entertained 
that  the  legislature  of  a  State  have  power  to  subject  the  lands  of  a 
deceased  person  to  execution  in  the  same  manner  as  if  he  were 
.iving.  The  mode  in  which  this  shall  be  done  is  a  question  of  policy, 
amd  rests  in  the  discretion  of  the  legislature. 

The  law  under  which  the  lot  in  dispute  was  sold,  decides  no  fact 
oinding  on  creditors  or  heirs.  If  the  administratrix  and  Brown  have 
acted  fraudulently  in  procuring  the  passage  of  this  act,  or  in  the  sale 
under  it,  relief  may  be  given  on  that  ground.  But  the  act  does 
nothing  more  than  provide  a  remedy,  which  is  strictly  within  the 
power  of  the  legislature. 

The  judgment  of  the  circuit  court  is  revised,  and  the  cause  re- 
manded for  further  proceedings,  in  accordance  with  this  opinion. 
16  H.  288;  24  H.  179;  6  Wal.  268. 


Benjamin  Long,  Plaintiff  in  Error,  v.  Palmbk,  Smith,  and  Company, 

Defendants  in  Error. 

16  p.  65. 

To  a  declaration  in  debt  against  a  sheriff,  ayerring,  among  other  things,  that  the  sheriff 
•nffered  and  permitted  the  debtor  in  ezecntion,  to  escape  and  go  at  large,  &c.,  the  defend- 
ant pleaded  that  he  did  not  owe  the  debt,  ftc  The  jnxy  fonnd  that  he  did  owe  the  said 
debt,  in  the  declaration  mentioned,  in  manner  and  form,  &e.  Bddf  that  the  plea  pat  in 
issue  every  traversable  fact,  and  Ae  yerdiet  most  be  taken  to  find  each  of  them  for  the 
pUintiff ;  and  that  it  satisfied  the  requirement  of  the  statute  of  Mississippi,  that,  in  such 
an  action,  the  Jury  must  find  the  debtor  escaped,  with  the  oonsenti  or  through  the  oegli* 
gence  of  the  sheriff,  in  order  to  charge  him. 

Thb  case  is  stated  in  the  opinion  of  the  courb 

Coxe^  for  the  plaintiff 

Henderson^  contra. 

{  *  67  ]       *  Thompson,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  on  a  writ  of  error  from  the  oircoit 
oourt  of  the  United  States,  for  the  southern  district  of  Mississippi 
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It  is  an  action  of  debt  brought  against  the  defendant  for  the  escape 
of  Thomas  S.  Scott,  who  had  been  doly  committed  to  his  custody 
by  the  marshal  of  Mississippi.  The  declaration  sets  out 
the  judgment  obtained  by  Palmer,  Smith,  and  Co.,  against  [  *  68  J 
Scott ;  the  issuing  the  execution  thereupon ;  the  arrest  of 
Scott,  and  his  delivery  to  the  defendant,  as  sheriff,  who  received  him 
into  his  custody,  by  virtue  of  the  said  execution,  and  detained  him 
xmtil  afterwards,  to  wit,  on  the  10th  day  of  October,  1833,  when, 
without  leave  or  license,  and  against  the  will  of  the  said  Palmer, 
Smith,  and  Co.,  he  suffered  and  permitted  the  said  Scott  to  escape 
and  go  at  large,  wheresoever  he  would,  out  of  the  custody  of  him, 
the  said  Benjamin  Long,  so  being  sheriff^  as  aforesaid. 

To  this  declaration,  the  defendant  pleaded  that  he  does  not  owe 
the  sum  of  money  demanded  by  the  plaintiffs  in  the  declaration,  or 
any  part  thereof,  in  manner  and  form  as  the  said  plaintiffs  have  com- 
plained against  him.  And  the  issue  thereupon  joined  came  on  to  be 
tried  by  a  jury ;  who  upon  their  oaths  say,  that  the  defendant  doth 
owe  the  debt  in  the  declaration  mentioned,  in  manner  and*  form  as 
therein  alleged,  and  assess  the  damages  for  the  detention  thereof,  at 
$1,016.96. 

The  question  presented  upon  this  writ  of  error,  arises  under  a  law 
of  the  State  of  Mississippi,  concerning  escapes,  passed  the  7th  of 
June,  1822,  Revised  Code,  318 ;  the  3d  section  of  which  dedares, 
that  no  judgment  shall  be  entered  against  any  sheriff  or  other  officer, 
in  any  suit  brought  upon  the  escape  of  any  debtor  in  his  or  their 
custody,  unless  the  jury  who  shall  try  the  issue,  shall  expressly  find 
that  such  debtor  or  prisoner  did  escape  with  the  consent  or  through 
the  negligence  of  such  sheriff  or  other  officer ;  or  that  such  prisoner 
might  have  been  retaken,  and  that  the  sheriff  or  other  officer 
neglected  to  make  immediate  pursuit.  This  latter  branch  of  the  act 
is  not  involved  ;in  the  present  question.  The  declaration  contains 
no  averment  of  neglect  to  make  immediate  pursuit  to  retake  the 
prisoner. 

To  this  section  of  the  act,  which  is  general,  and  extends  to  all 
actions  for  escapes,  whether  the  prisoner  is  in  custody  of  the  sheriff 
on  mesne  process  or  on  an  execution,  there  is  a  proviso  which  de* 
clares,  that  when  the  sheriff  or  other  officer  shall  have  taken  the  body 
of  any  debtor  in  execution,  and  shall  wilfully  and  negligentiy  suffer 
such  debtor  to  escape,  the  party  suing  out  such  execution  may  have 
and  maintain  an  action  of  debt  against  the  sheriff  for  the 
recovery  of  all  such  sums  of  *  money  as  are  mentioned  in  [  *  69  ] 
the  execution,  and  damages  for  detaining  the  same ;  any 
law,  custom,  or  usage  to  the  contrary  notwithstanding.     So  that 
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when  the  action  is  for  the  escape  of  a  prisoner  in  execution)  the 
measure  of  recovery  is  fixed,  and  not  left  open  to  any  mitigating 
circumstances.  This  proviso  takes  the  case  of  an  escape,  where  the 
prisoner  is  in  custody  on  an  execution,  out  of  the  provisions  in  the 
enacting  clause.  The  action  in  this  case  is  debt,  and  comes  within 
the  proviso.  But  the  grounds  on  which  the  sheriff  is  made  liable  for 
the  escape  are  substantially  the  same.  In  the  enacting  clause,  he  is 
made  liable  if  the  escape  is  with  his  consent,  or  through  his  negli- 
gence. And  in  the  proviso  he  is  made  liable  if  he  wilfully  and  negli- 
gently suffer  the  escape.  The  wo;rd  "  or "  must  obviously  be  here 
substituted  for  ^  and."  Shall  wilfully  or  negligently  suffer  the  escape. 
To  consent  to  an  escape,  is  certainly  wilfully  to  suffer  it  And  the 
question  which  arises  upon  this  record  is,  whether  the  case  is  brought 
within  the  provisions  of  this  act.  The  action  is  debt  against  the 
sheriff,  and  the  averment  in  the  declaration,  on  which  his  liability  for 
the  escape  rests,  is,  that  he,  without  leave  or  license,  and  against  the 
will  of  the  said  Palmer,  Smith  and  Co.,  (the  plaintiff  in  the  execu- 
tion,)  suffered  and  permitted  the  said  Scott,  (the  prisoner,)  to  escape 
and  go  at  large,  out  of  the  custody  of  him,  the  said  Benjamin  Long, 
BO  then  being  sheriff  of  the  county  of  Madison,  and  the  said  sum  of 
$6,356.83,  due  for  said  damages  and  costs,  being  then  and  still  wholly 
unpaid  and  unsatisfied.  The  error  complained  of  in  this  record  is,  that 
the  jury  have  not  expressly  found  that  the  prisoner  escaped  with  the 
consent  or  through  the  negligence  of  the  sheriff.  The  plea  to  this 
declaration,  which  contains  the  averment  above  mentioned  is,  that 
the  defendant  does  not  owe  the  sum  of  money  demanded  in  the 
declaration,  in  manner  and  form  as  the  plaintiff  has  complained 
against  him.  This  plea  puts  in  issue  every  material  averment  in  the 
declaration ;  and  the  plaintiff  was  called  upon  to  prove  such  aver- 
ments. It  put  in  issue,  therefore,  the  inquiry  whether  the  sheriff 
suffered  and  permitted  the  escape.  If  he  suffered  and  permitted  the 
escape,  this,  both  in  common  parlance  and  in  legal  intendment,  was 

an  escape  with  the  consent  of  the  sheriff.  And  the  verdict 
[  *  70  ]  of  the  jury  is  that  the  defendant  *  doth  owe  the  debt  in 

the  declaration  mentioned,  in  manner  and  form  as  thorein 
alleged.  The  manner  and  form  alleged  in  the  declaration  is,  that  he 
owed  it  by  reason  of  his  having  permitted  the  prisoner  to  escape.  So 
that,  upon  the  most  strict  and  rigid  construction  of  the  act,  the  jury 
have  expressly  found  that  the  escape  was  with  the  permission  of  the 
sheriff;  which  is  equivalent  to  finding  that  it  was  with  his  consent 
according  to  the  requirement  of  the  act  This  act  does  not  point  out 
any  particular  form  in  which  the  finding  or  the  jury  is  to  be  entered 
upon  the  records  of  the  court     The  object  of  the  act  is  to  make  the 
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sheriff  responsible  for  a  voluntary  or  negligent  escape ;  and  that  this 
shall  be  found  by  the  jury.  And  if  this  appears  from  the  record  by 
express  finding,  or  by  the  necessary  conclusion  of  law,  it  is  sufficient. 
So  that,  if  the  verdict  of  the  jury  in  this  case  should  be  considered  no 
more  than  the  common  form  upon  the  plea  of  nil  debetj  all  the  aver- 
ments in  the  declaration  are,  in  judgment  of  law,  presumed  to  have 
been  proved.  And  if  any  particular  practice  under  this  statute  has 
prevailed  in  the  state  courts,  as  to  the  manner  of  entering  upon  the 
record  the  finding  of  the  jury,  it  is  a  mere  matter  of  practice  as  to  the 
form  of  taking  emd  entering  the  verdict  of  the  jury ;  and  cannot  be 
binding  upon  the  courts  of  the  United  States.  The  judgment  of 
the  court  below  is  accordingly  affirmed. 

This  view  of  the  case  renders  it  unnecessary  to  consider  the  motion 
to  dismiss  the  writ  of  enror.    Judgment  affirmed. 


Stephen  Cocke,  for  the  Use  of  the  Commercial  Bank  of  Columbus, 
Mississippi,  Plaintiff  in  Error,  t;.  Joseph  A.  Halsey,  and  others, 
Defendants  in  Error. 

16  P.  71. 

la  Mississippi,  the  snthority  of  the  judge  of  the  probate  oonrt  to  appoint  a  derk  pro  tempof% 
is  not  limited  to  an  appointment  during  the  term  of  the  conrt.  If  die  disabilitj  of  the  deik 
if  temporary,  thoagh  in  fact  continuing  into  the  racation,  the  clerk  pro  Umport  may  ooiH 
tinoe  to  act 

The  judge  had  power  to  decide  finally  upon  the  exigency. 

If  the  appointment  of  derk  should  regulariy  have  been  limited  to  the  duration  of  the  tenii 
•till,  he  waa  derk,  cb>iwto,  aad  hit  acts,  ae  derk,  valid,  so  fkr  aa  respeeti  diird  personi 

The  case  is  stated  in  the  opinion  of  the  court 

Cocke^  for  the  plaintiff 

JEey,  contra. 

^Daniel,  J.,  delivered  the  opinion  of  the  court  [  *  81  ^ 

This  cause  comes  before  this  court  upon  a  writ  of  error 
to  the  circuit  court  of  the  United  States,  for  the  southern  district  of 
BlississippL 

The  statement  of  the  case  upon  which  the  questicms  presented 
here  for  decision  arise,  is,  as  agreed  by  the  parties  upon  the  recordi 
substantially  the  following :  — 

On  the  34th  of  March,  in  the  year  1888,  James  Carter  and  Lewis 
Giigsby,  merchants,  executed  a  deed  of  trust  to  one  William  L. 
Moore,  as  trustee,  to  secure  the  payment  of  certain  sums  of  money 
to  the  Commeieial  Bank  of  Columbus.     This  deed  was  regularly 
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acknowledged  by  the  grantors,  before  a  justice  of  the  peace,  on  the 
29th  of  March,  1839,  and  delivered  to  one  William  P.  Puller,  who  had 
been  appointed  clerk  jtto  tempore  of  the  probate  court  of  the  county 
of  Lowndes,  in  said  State,  and  who  recorded  the  deed  in  the  office  of 
the  derk  of  probate  for  said  county,  and  indorsed  thereon  a 
[  •  82  ]  certificate  of  record,  signed  *  William  P.  Puller,  derk,  pro 
tempore.  That  at  the  time  this  record  and  certificate  were 
made  by  Puller,  as  derk,  pro  tempore^  one  Robert  H^den  was  the 
clerk  of  probate  for  the  county  of  Lowndes,  duly  elected,  qualified^ 
and  sworn;  that  Haden  was  elected  in  November,  1837,  for  two 
years,  and  entered  on  the  discharge  of  his  duties  in  the  month  of 
February,  1838;  that  Haden  visited  the  State  of  Tennessee  on 
business,  and  did  not  return  in  time  to  perform  the  duties  of  derk,  at 
the  March  term  of  1838  In  consequence  of  his  absence,  the  judge 
of  probate,  upon  commencing  the  court  of  probate  of  the  March 
term  of  1838,  appointed  Puller  to  act  as  derk  during  the  absence  of 
Haden.  The  deed  of  trust  to  Moore  was  recorded  by  Puller  during 
the  absence  of  H^den,  but  after  the  March  term  of  the  court  Hadea 
afterwards  returned  and  resumed  the  duties  of  his  office. 

The  original  trustee,  William  L.  Moore,  having  died,  the  superior 
court  of  chancery,  of  the  State  of  Mississippi,  at  the  January  term^ 
1839,  duly  appointed  Stephen  Cocke,  the  plaintiff  in  error,  trustee  in 
lieu  of  Moore. 

At  the  May  term  of  the  circuit  court  of  the  United  States  for  the 
southern  district  of  Mississippi,  the  defendants  in  error  obtained  a 
judgment  against  James  Carter  and  Company.  Execution  was  sued 
out  upon  this  judgment,  and  levied  by  the  marshal  on  the  property 
mentioned  in  the  trust  deed,  in  the  possession  of  Carter  and  Company. 
Upon  the  levy  being  made,  Stephen  Cocke,  the  trustee,  daimed  the 
property,  gave  the  bond  required  in  such  cases  by  the  law.  of  Missis- 
sippi ;  and  an  issue  was  duly  made  to  try  the  right  to  the  property. 
Upon  the  trial  of  this  issue,  the  following  question  was  submitted  to 
the  court  for  its  opinion  thereon,  namely :  That  if  the  deed  of  trust 
was  properly  and  legally  recorded,  then  it  was  admitted  that  the 
judgment  in  question  was  not  a  lien  upon  the  property  conveyed  by 
the  deed,  and  the  trustee  was  entitled  to  the  same ;  otherwise,  if  the 
deed  was  not  legally  recorded,  the  property  was  subject  to  satisfac- 
tion of  the  judgment.  Upon  this  question,  the  court  below  adjudged 
tiiat  the  trust  deed  was  not  duly  recorded ;  that  the  acts  of  Puller,  as 
derk,  pro  tempore^  in  recording  the  deed,  were  without  authority  of 
law  and  altogether  void ;  and  so  instructed  the  jury*  To  this  opin- 
ion of  the  court,  thus  given,  the  plaintiff  in  error  excepted ;  and 
brings  that  opinion  before  this  court  for  examination* 
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The  4th  article  of  the  constitution  of  Mbsissippi,  Slat  [  *  83  ] 
section,  declares  that  the  ^judicial  power  of  that  State  shall 
be  vested  in  one  high  court  of  eirors  and  appeals,  and  such  other 
courts  of  law  and  equity  as  shall  be  afterwards  provided  for  in  that 
constitution.  The  same  article,  after  authorizing  and  ordaining  vari- 
ous superior  tribunals,  in  which  the  judicial  powers  shall  be  vested, 
at  length,  in  the  18th  section,  declares,  that  there  shaU  be  established 
in  each  county  in  the  State  a  court  of  probates,  the  judge  whereof 
shall  be  elected  by  the  qualified  electors  of  the  county,  for  a  period 
of  two  years.  The  19th  section  of  the  same  article  declares,  that  the 
clerks  of  the  circuit,  probate,  and  other  inferior  courts,  shall  also  be 
elected  by  the  qualified  electors  of  the  county,  for  the  period  of  two 
years.    See  Laws  of  Mississippi,  by  Howard  and  Hutchinson,  24,  26. 

The  legislature  of  the  State,  in  organizing  their  judiciary,  as  it 
was  indispensable  they  should  do,  (as  the  constitution  had  limited  its 
own  action  to  the  direction  that  the  courts  therein  named  should  be 
established,  leaving  their  organization  and  distribution  to  the  legbla* 
tive  authority,)  by  a  statute  passed  in  March,  1833,  and  by  sections 
1,  2,  and  3  of  that  statute,  established  a  court  of  probates  in  each 
county  of  the  State ;  provided  for  the  election  of  judges  and  clerks 
of  the  several  courts,  prescribed  to  them  the  oath  of  office  they  should 
take,  and  to  the  clerks  the  bonds  they  should  execute,  before  assum* 
ing  their  official  functions.     Laws  of  Mississippi,  469. 

By  the  8th  section  of  the  statute,  the  legislature  declared,  that  in 
case  the  derk  of  probate  <<  shall  be  at  any  time  unable  from  sickness, 
or  other  unavoidable  causes,  to  attend  said  court,  it  shall  be  lawful 
for  the  judge  of  probate  to  appoint  a  person  to  act  as  clerk,  pro  tern' 
pore^  who  shall  take  an  oath  faithfully  to  discharge  all  the  duties  of 
his  office,"  &C.;  vide  p.  470,  Laws  of  Mississippi.  By  the  5th  sec- 
tion of  the  same  statute,  vacancies  in  the  offices  of  judge  and  derk 
are  to  be  filled  as  the  original  appointments  were  made,  viz :  by  elec- 
tion. 

By  the  5th  section  of  another  statute  of  Mississippi,  concerning 
real  estate  and  conveyances,  passed  June  13, 1822,  it  is  declared  that 
deeds  of  trust  and  mortgages  shall  be  valid  as  to  subsequent  pur- 
chasers for  valuable  consideration  without  notice  and  as  to 
all  creditors,  from  the  time  when  such  deeds  of  trust  or  *mort-  [  *84  ] 
gages  shall  have  been  acknowledged,  proved,  or  certified, 
and  delivered  to  the  derk  of  the  proper  court  to  be  recorded  and 
from  that  time  only.  From  this  provision  the  question  of  priority 
arises. 

In  support  of  the  decision  of  the  circuit  court,  it  has  been  insisted 
that  the  power  of  the  judge  of  the  probate  court  to  appoint  a  clerk 
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of  probate,  pro  tempore^  is  limited  to  the  term  of  the  oomt,  and  to 
the  exigencies  and  necessities  of  the  term ;  and  does  not  extend  to  a 
period  beyond  the  term,  nor  to  any  acts  performed  by  the  person  so 
appointed  out  of  court. 

From  this  position,  claimed  by  counsel  as  a  legitimate  deduction 
from  the  statute,  it  is  argued  that  the  clerk,  having  been  appointed 
by  an  exercise  of  power  wholly  illegal  and  void ;  nay,  even  without 
color  of  authority,  his  acts,  too,  must  be  merely  void,  and  not  entitled 
to  the  effects  properly  attributable  to  the  acts  of  one  who  may  be 
considered  as  an  officer  de  facto^  in  oontradistinction  to  him  whose 
commission  and  qualification  are  in  all  respects  regular,  and  who, 
therefore,  may  be  called  an  officer  de  jwre  and  de  facto. 

In  reasoning  from  the  language  of  the  statute,  it  would  seem  dif- 
ficult to  perceive  any  thing  in  it  which  limits  the  appointment  pro 
tempore^  to  the  session  of  the  court  The  expression  in  the  law  isi 
<^  from  sickness  or  unavoidable  causes ;"  now,  it  is  quite  as  probable 
that  these  causes  would  operate  beyond,  as  well  as  during  the  con- 
tinuation of  the  court  The  only  fair  inference  dedudble  from  the 
words  of  the  law  is,  that  the  causes  requiring  an  appointment,  should, 
like  the  appointment  itself^  be  temporary,  so  that  the  provision  of  the 
statute  should  not  be  perverted  to  cover  a  permanent  disqualification 
of  the  regular  derk,  and  thereby  prevent  his  removal  or  the  election 
of  a  successor,  under  proper  drcumstances*  The  precise  duration  of 
that  temporary  cause,  it  could  hardly  have  been  the  intention  of  the 
lawmakers  to  define.  To  ascribe  to  them  an  intention  to  restrict  the 
duties  of  a  clerk,  pro  tempore^  to  the  session  of  the  court,  would  be 
imputing  to  them  an  act  of  utterly  useless  leg^lation,  since  none  can 
fidl  to  perceive,  on  looking  into  the  law,  that  the  duties  of  the  clerk 
of  probate  are  as  extensive  and  as  important,  during  vacation,  as 
they  are  during  term  time,  if^  indeed,  they  are  not  more  so. 

Several  authorities  have  been  cited  in  argument,  some 
[  *  85  ]  from  *the  English  and  some  from  the  American  cases,  in 
order  to  show  tiiat  the  recording  of  the  trust  deed  in  ques- 
tion, by  the  clerk  of  probate,  cannot  be  supported  even  as  the  act  of 
the  clerk  de  facto.  These  authorities,  however,  do  not  establish  the 
position  they  have  been  brought  to  maintain,  and  in  some  instances, 
they  operate  directly  against  it  The  first  case  relied  on  (and  it  is  a 
leading  case,)  is  that  of  The  King  t;.  Ldsle,  Andrews,  163, 174.  This 
was  a  quo  wa/rranto  to  remove  a  burgess  of  Christ  Church,  on  the 
ground  that  he  had  been  nominated  by  one  Goldwire,  calling  himself 
mayor  of  the  corporation,  when  he  had  never  been  appointed  mayor. 
The  court  say,  the  nomination  by  Goldwire  could  not  be  supported, 
because  he  was  not  even  by  any  colorable  title  or  pretext  mayor  of 
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the  corparation ;  evidenHy  pnttiiig  his  act  on  llie  same  footing  with 
an  attempt  at  usurpation  bj  any  other  private  person.  There  is  a 
remark  by  the  court  in  delivering  its  opinion,  which  is  regarded  as 
not  without  its  bearing  upon  the  present  case,  and  that  remark  is 
this :  "  That  supposing  Gteldwire  was  mayor  de  factOj  yet  the  acts 
here  found  to  be  performed  by  him  are  not  good,  because  they  were 
not  necessary  for  the  preservation  of  the  corporation.^  In  these 
eases  the  court  say :  ^  The  proper  distinction  is  between  such  acts  as 
are  necessary  and  for  the  good  of  the  body,  which  comprehend  ju- 
dioial  and  ministerial  acts,  and  such  as  are  arbitrary  and  voluntary.** 
The  second  case  fiom  the  English  books  is  tiiat  of  Knight  and  Wife 
V.  The  Corporation  of  Wells,  1  Lutwyche,  509,  619.  This  was  an 
action  of  debt  against  the  corporation,  upon  their  bond  to  the  wife 
of  the  plaintiff;  and  the  objection  taken  to  the  recovery  was,  that  the 
person  who  put  the  corporate  seal  to  the  bond,  was  not  qualified  by 
the  charter  to  be  mayor.  He  had  been  elected  to  the*  office  of  mayor, 
however.  The  case  seems  to  have  been  much  considered,  for  it  was 
twice  argued ;  and  it  was  resolved  by  all  the  court,  that  although  the 
mayor  might  not  be  qualified  according  to  the  charter,  yet  he  had 
been  elected,  and,  in  virtue  of  his  election,  was  mayor  de  facto^  and 
that,  therefore,  all  judicial  and  ministerial  acts  performed  by  him 
were  good. 

The  cases  of  the  people  v.  CoDins,  7  Johns.  549,  and  of  Mclnstry 
t;.  Tanner,  9  Johns.  135,  are  in  the  strictest  accordance  with  the  au- 
thority  firom  Lutwyche.  In  The  People  v.  Collins,  the 
*  court  say,  in  speaking  of  the  powers  exercised  by  the  [  *86  ] 
officers  whose  acts  were  impeached :  "  They  were  com- 
missioners de  facto^  since  they  came  into  office  by  color  of  titie,  and 
it  is  a  well-settied  principle  of  law,  that  the  acts  of  such  persons  are 
valid  when  tbey  concern  the  public,  or  third  persons  who  have  an  in- 
terest in  the  acts  done ;  and  tiiis  rule  is  adopted  to  prevent  the  fidlure 
of  public  justice.  The  limitation  of  this  rule  is  as  to  such  acts  as 
are  arbitrary  and  voluntary,  and  do  not  affect  the  public  utility.  The 
doctrine  on  this  subject  is  to  be  found  at  large  in  the  case  of  The 
King  V.  Lisle,  Andrews,  lOS.**  So,  too,  in  15  Mass.  180,  Bucknam  v. 
Rnggies,  this  matter  is  very  fully  treated.  The  court  say  that,  al- 
though the  officer  did  not  comply  with  the  requisites  of  the  constitu- 
tion, yet,  having  been  appointed,  and  thus  having  color  of  titie,  his 
acts  are  valid  in  respect  to  third  persons  who  may  be  interested  in 
such  acts ;  that  such  a  rule  is  neoesscury  to  prevent  a  failure  of  jus- 
tice. Besides,  the  officer's  title  to  his  office  ought  not  to  be  deters 
mined  in  a  collateral  way.  In  addition  to  other  authorities  to  this 
point,  is  quoted  3  Cru.  Dig.  tit.  Officers,  §  71, 75,  for  the  principle  that, 
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by  the  test  and  corporation  acts  in  England,  all  persons  are  disabled 
in  law  to  all  intents  and  purposes  to  hold  certain  offices,  unless  they 
take  the  oaths  required;  yet,  notwithstanding  this  disabling  clause,  it 
has  been  held  that  the  acts  of  officers  not  qualified  by  those  statutes 
may  be  valid  as  to  strangers.  The  case  of  Williams  et  aL  v.  Pey- 
ton's Lessee,  cited  for  the  plaintiff  in  error,  from  4  Wheat.  77,  is 
thought  to  have  no  application  to  the  question  now  under  considera- 
tion ;  all  that  was  ruled  in  that  case  was  this,  that  where  a  title 
depends  upon  the  acts  of  a  ministerial  officer  to  be  performed  inpaiSy 
proof  of  the  performance  of  those  acts  is  necessary  to  sustain  such 
title ;  a  principle  which  none,  perhaps,  will  dispute ;  but,  whether  af- 
firmed or  denied,  cannot  apply  to  the  present  case.  So,  too,  of  the 
case  of  Davidson  and  another  v.  Gill,  cited  from  1  East,  64,  having 
been  ruled  exclusively  upon  a  provision  of  the  statute,  13  Geo.  3, 
c.  78,  requiring  that  certain  proceedings  of  justices,  should,  in  relation 
to  closing  and  opening  ways,  in  order  to  give  them  validity,  appear 
on  the  face  of  those  proceedings,  in  a  prescribed  schedule  or  form  set 
forth  in  the  statute,  is  considered  as  wholly  inapplicable. 

K,  then,  the  appointment  and  the  acts  of  the  clerk  of  pro- 
[  *  87  ]  bate  *  depended  for  their  validity  upon  the  principles  which 
apply  to  the  acts  of  officers  de  facto^  a  just  interpretation 
of  the  authorities  adduced  in  behalf  of  the  plaintiff  in  error,  gives 
validity  to  both.  That  the  judge  had  power  to  appoint  a  derk  pro 
tempore  J  seems  never  to  have  been  questioned ;  that  he  did  appoint 
is  equally  indisputable  —  the  irregularity  alleged  is  in  the  failure  to 
limit  the  appointment  to  the  term  of  the  court  Admit,  for  the  pres- 
ent, that  the  appointment  should  have  been  thus  limited,  and  that 
the  derk  has  admitted  the  deed  to  probate  after  the  term,  yet,  in  his 
character  of  clerk,  was  he  not  within  the  very  definition  of  the  au- 
thorities, and  within  the  concessions  of  the  council,  d^k  de  fado^ 
acting  colore  officii;  and  must  not  his  acts,  therefore,  be  valid  so  far 
as  regards  third  persons  who  are  interested  in  them  ?  An  affirmative 
answer  to  this  inquiry  is  unavoidable. 

But  the  appointment  of  thb  officer,  and  his  acts  when  so  appointed, 
rest  upon  a  foundation  still  broader  and  firmer  than  that  which  sus- 
tains the  actings  of  an  officer  de  facto.  By  the  law  of  Mississippi, 
the  judge  had  the  power  to  appoint,  pro  tempore^  whenever  from 
sickness  or  unavoidable  causes  the  derk  could  not  attend. 

By  the  investiture  of  that  power,  it  remained  with  the  judge,  in 
the  exercise  of  judicial  discretion,  to  decide  upon  the  propriety  and 
necessity  for  the  execution  of  the  power ;  he  did  dedde  upon  them, 
and  he  must  be  presumed  to  have  decided  properly. 

The  correct  legal  principle  applicable  to  such  proceedings  is  this ; 
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That  in  every  instance  in  which  a  tribunal  has  decided  upon  a  mat- 
ter within  i^  regular  jurisdiction,  its  decision  must  be  presumed 
proper,  and  is  binding  until  it  shall  be  regularly  reversed  by  a  supe- 
rior authority ;  and  cannot  be  affected,  nor  the  rights  of  persons  de- 
pendent upon  it  be  impaired,  by  any  collateral  proceeding.  This 
principle  has  been  too  long  settled  to  admit  of  doubt  at  this  day,  and 
has  l^een  repeatedly  and  expressly  recognized  in  this  court,  as  in  the 
cases  of  Thompson  v.  Tolmie  and  others,  2  Pet  157 ;  The  United 
States  Bank  v.  Arredondo,  6  Pet.  720 ;  Voorhees  v.  The  Bank  of  the 
United  States,  10  Pet.  473,  and  The  Philadelphia  and  Trenton  Rail- 
road Company  tk  Stimpson,  14  Pet  458.  It  cannot  then  be  per- 
mitted, in  this  collateral  inquiry,  to  insist  that  the  judge  has  either 
misapprehended  or  transcended  his  authority ;  he  has  exer- 
cised the  discretion  vested  *  in  him  by  the  statute ;  that  dis-  [  *  88  ] 
cretion  has  led  him  to  the  conclusion,  that  the  necessity  for 
an  appointment  was  coextensive  with  the  absence  of  the  ordinary 
derk,  an  absence  deemed  by  him  unavoidable ;  and  the  discretion  of 
the  judge  ^0  hoc  vice^  at  any  rate  must  be  conclusive.  But  beyond 
these  legal  presumptions,  this  court,  upon  a  review  of  the  constitu- 
tion and  statute  of  Mississippi,  are  satisfied  that  the  appointment  of 
the  clerk  of  probate  pro  tempore^  was  fully  warranted  in  the  manner 
and  to  the  extent  in  which  it  was  made.  They  therefore  decide  that 
the  dedsion  of  the  circuit  court  for  the  southern  district  of  Missis- 
sippi is  erroneous,  and  accordingly  do  reverse  the  same. 


Hugh  M.  Kbart,  Patrick  F.  Keart,  and  Charles  A.  Lacoste, 
Plaintiffs  in  Error,  v.  The  Farmers  and  Merchants  Bank  of 
Memphis,  Defendants  in  Error. 

16  P.  89. 

A  statate  of  a  State,  proprio  vigore^  cannot  afbct  the  modes  of  proceeding  in  a  oonrt  of  the 
United  States.  It  is  obligatory  only  so  far  as  adopted  by  congress^  or  by  the  oonrt,  under 
the  authority  of  congress. 

A  oonrt  of  the  United  States  cannot,  by  a  rule,  adopt  the  provisions  of  a  state  law  which  is 
^gepngnant  to,  or  incompatible  with  a  positive  enactment  by  congress. 

A  atatute  of  Mississippi,  requiring  a  joint  action  against  the  drawer  and  indorsers  of  bills 
mid  the  maker  and  indorsers  of  notes,  is  repugnant  to  the  eleventh  section  of  the  Judiciary 
Act,  (1  Stats,  at  Large,  78,)  which  enables  the  holder  to  sue  his  immediate  indorser  sever- 
ally, if  a  citizen  of  another  State,  though  the  drawer  is  a  citizen  of  the  same  State  as  the 
holder. 

Thb  case  is  stated  in  the  opinion  of  the  court 

HiBndersonj  for  the  plaintiib. 

JbneSj  contra. 
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[  •  93  ]       •Story,  J,,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  district 
of  Mississippi.  The  original  action  is  assumpsit  upon  a  promissory 
note,  signed  by  Hugh  M.  Keary  and  Patrick  F.  Keary,  dated  at 
PinkneyviUe,  in  the  State  of  Mississippi,  on  the  18th  of  February, 
1838,  whereby,  (as  the  declaration  alleges,)  the  makers  promised, 
twelve  months  after  date,  to  pay  to  Charles  A.  Lacoste,  by  the  name 
and  description  of  Briggs,  Lacoste,  and  Company,  or  order,  ((4,863.55, 
payable  and  negotiable  at  the  Planters  Bank  in  Natchez,  and  which 
note  was  indorsed  by  Lacoste,  by  the  name  and  description  of  Briggs, 
Lacoste,  and  Company,  to  the  plaintiffs.  The  Farmers  and  Merchants 
Bank  of  Memphis.  The  declaration  avers  that  the  plaintiffs  are 
citizens  of  Tennessee,  and  that  the  defendants  are  citizens  of  Missis- 
sippi ;  the  makers  and  the  indorser  being  joined  in  the  suit  This 
joinder  was  in  pursuance  of  a  statute  of  Mississippi,  of  the  13th  of 
May,  1837,  Laws  of  Mississippi,  edit.  1838,  p.  717,  whereby  it  is 
enacted  <<  That  in  all  actions  founded  upon  bills  of  exchange  and 
promissory  notes,  the  plaintii&  shall  be  compelled  to  sue  the  drawers 
and  indorsers,  living  and  resident  in  this  State,  in  a  joint  action ;  and 
such  suit  shall  be  commenced  in  the  county  where  the  drawer  or 
drawers  reside,  if  living  in  the  State ;  and  if  the  drawer  or  drawers 
be  dead,  or  reside  out  of  the  State,  the  suit  shall  be  brought  in  the 
county  where  the  first  indorser  resides.*'  It  seems  that  this  statute 
had  been  adopted  by  the  district  judge  of  the  district  of  Mississippi, 
in  the  absence  of  the  judge  of  this  court,  assigned  to  that  circuit  by 
a  rule  of  court;  and  upon  the  footing  of  that  rule  the  present  suit 
was  brought 

The  makers  of  the  note  pleaded  a  plea  to  the  jurisdiction 
[  *  94  ]  of  the  *  court,  averring  that  the  cause  of  action  accrued  to 
the  plaintiffs  by  virtue  of  the  promissory  note  made  payable 
to  and  indorsed  by  Lacoste  to  them ;  and  that  they,  the  makers,  at 
the  time  of  making  the  note  and  at  the  time  of  the  commencement 
of  the  action,  were  citizens  and  residents  of  the  State  of  MississippL 
To  this  plea  there  was  a  demurrer,  which  upon  the  hearing  was  over- 
ruled, and  the  makers  assigned  to  plead  over ;  which,  having  failed 
to  do,  and  Lacoste,  the  other  defendant,  having  failed  to  appear, 
judgment  was  finally  rendered  against  aU  the  defendants ;  and  from 
that  judgment  the  present  writ  of  error  has  been  brought  to  this 
court 

The  first  and  main  question  presented  to  us  for  consideration  is, 
whether  the  present  action  is  sustainable  in  the  circuit  court  jointly 
agcdnst  the  makers  and  the  indorser,  under  the  circumstances  dis- 
closed in  the  record.     In  oui  judgment  it  is  not     The  statute  of 


Digitized  byCjOOQlC 


JANUARY  TEEM,  1842.  197 


Keaiy  v.  The  Farmers  and  Merehants  Bank  of  Memphis.    16  P. 

BfiBaissippi,  prcprio  vifforCj  is  of  no  force  or  effect  in  the  courts  of  the 
United  States,  it  not  being  competent  for  any  state  legislature  to 
regulate  the  forms  of  suits  or  modes  of  proceeding  or  pleadings  in  the 
courts  of  the  United  States ;  but  the  sole  authority  for  this  purpose 
belongs  to  the  congress  of  the  United  States.  So  far  as  tiie  acts 
of  congress  have  adopted  the  forms  of  process,  and  modes  of  proceed- 
ing and  pleadings  in  the  state  courts,  or  have  authorized  the  courts 
thereof  to  adopt  them,  and  they  have  been  actually  adopted,  they  are 
obligatory ;  but  no  further.  But  no  court  of  the  United  States  is 
authorized  to  adopt  by  rule  any  proyisions  of  state  laws  which  are 
repugnant  to  or  incompatible  with  the  positive  enactments  of  con- 
gress upon  the  subject  of  the  jurisdiction,  or  practice,  or  proceedings 
in  such  court 

It  is  obvious  that  the  latter  clause  of  the  statute  of  Mississippi 
already  cited,  which  provides  for  the  bringing  of  suits  upon  bills  of 
exchange  or  promissory  notes,  in  the  county  where  the  cbrawers  live, 
or,  under  certain  circumstances,  in  the  county  where  the  first  indorser 
lives,  is  utterly  incompatible  with  and  repugnant  to  the  known  organs 
ization  and  jurisdiction  of  the  courts  of  the  United  States.  Suits  in 
these  courts  are,  by  the  Judiciary  Act  of  1789,  c.  20,  §  11,  to  be  brought 
in  the  district  whereof  the  defendant  (being  a  citizen  of  the  United 
States)  is  an  inhabitant,  or  in  which  he  shall  be  found  at  the 
time  of  serving  the  writ ;  and  the  *  suits  are  cognizable  in  no  [  *  95  ] 
other  places  than  those  assigned  for  the  regular  holding  of 
the  terms  of  the  courts.  There  is  no  pretence  therefore  to  say,  that  the 
circuit  court  could  by  any  rule  adopt  the  state  law  upon  this  subject. 

As  little  real  ground  is  there  for  maintaining,  that  the  court  had 
authority  to  adopt  the  other  part  of  the  state  statute,  requiring  that 
the  drawers  and  indorsers  of  bills  of  exchange  and  promissory  notes 
should  be  compellable  to  be  joined  by  the  plaintiff  in  a  joint  action. 
The  Judiciary  Act  of  1789,  c  20,  in  the  eleventh  section,  gives  juris- 
diction to  the  circuit  court  of  suits  between  a  citizen  of  the  State 
where  the  suit  is  brought,  and  a  citizen  of  another  State ;  and,  among 
other  exceptions,  not  applicable  to  the  present  suit,  it  excepts  '*  any 
suit  to  recover  the  contents  of  any  promissory  note  or  other  chose  in 
action  in  favor  of  an  assignee,  unless  the  suit  might  have  been  pros- 
ecuted in  such  court  to  recover  the  contents,  if  no  assignment  had 
been  made ;  except  in  cases  of  foreign  bills  of  exchange."  It  is  plain 
upon  the  language  of  this  clause,  that  as  the  makers  and  the  payee 
of  the  promissory  note  in  this  case,  were  all  citizens  of  Mississippi,  no 
suit  could  have  been  maintained  between  them,  (the  original  parties,) 
in  the  circuit  court  But  the  same  objection  does  not  apply  to  a  suit 
on  the  same  note  by  the  plaintiffs  as  indorsees  against  their  imme- 

17  • 
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diate  indorser,  Lacoste ;  for  there  is  an  immediate  privity  of  contract 
between  them,  and  they  are  citizens  of  different  States.  This  was 
long  since  settled  by  the  decision  of  this  court  in  Young  v.  Bryan,  6 
Wheat.  146.  So  that  it  is  manifest  that,  as  between  the  makers  and 
the  plaintiffs,  the  present  suit  is  not  maintainable ;  and  as  between 
the  indorser  and  the  plaintiffs  as  indorsees,  it  is  maintainable  by  the 
laws  of  the  United  States.  The  result,  therefore,  of  giving  effect  to 
the  statute  of  Mississippi,  and  the  rule  of  the  court  adopting  the  same, 
would  be,  either  that  the  circuit  court,  in  contravention  of  the  express 
terms  of  the  Judiciary  Act  of  1789,  c  20,  would  be  obliged  to  main- 
tain jurisdiction  over  the  makers,  which  is  prohibited  by  that  act,  or 
else  would  be  compellable  to  surrender  jurisdiction  over  the  indorser, 
which  the  same  act  confers  on  it  Certainly,  such  a  doctrine  cannot 
be  asserted  to  be  well  founded  in  law.  If  it  were  admitted,  it  would 
enable  the  state  legislatures,  by  merely  changing  the  modes  of  reme- 
dial justice,  or  requiring  different  parties  under  different  and 
[  *  96  ]  *  distinct  contracts  to  be  joined  in  one  of  the  same  suit,  to 
oust  the  courts  of  the  United  States  of  all  the  legitimate 
jurisdiction  conferred  upon  them  by  the  constitution  and  the  acts  of 
congress. 

For  these  reasons  we  are  of  opinion  that  the  present  suit,  so  far  as 
it  respects  the  jurisdiction  of  the  circuit  court  over  the  makers  of  this 
note,  is  ill  founded ;  and  that  the  plea  of  the  makers  to  the  jurisdic- 
tion is  good  in  point  of  law ;  and  that  the  suit  being  a  joint  action, 
found  upon  distinct  and  independent  contracts,  is  incapable  of  being 
sustained  in  the  courts  of  the  United  States  against  any  of  the  de- 
fendants. The  consequence  is,  that  the  judgment  must  be  reversedi 
and  the  cause  remanded  to  the  circuit  court,  with  directions  that  the 
plaintiffs  take  nothing  by  their  writ. 

2  H.  9,  241,  608 ;  5  H.  &3  i  6  H.  31 ;  7  H.  706 ;  18  H.  421,  517. 


John  Gordon,  Plaintiff  in  Error,  i;.  James  Longest,  Defendant  in 

Error. 

16  p.  97. 

Under  the  12th  section  of  the  Jadiciary  Act,  (1  StatB.  at  Large,  79,)  if  the  damages  daimed 
in  the  declaration  exceed  the  sum  of  $500,  it  is  error  for  the  state  court  to  refuse  the  de- 
fendant's petition  for  a  removal  of  the  suit  to  the  drcoit  court,  npon  the  gronnd  that  it 
docs  not  appear  to  the  satisfaction  of  the  court  that  the  amount  in  oontroyersy  exoeeded 
the  sum  of  S500. 

The  sum  demanded  in  the  declaration  is  the  amount  in  controversy. 

The  case  is  stated  in  the  opinion  of  the  court 
OriMenden^  for  the  plaintiff. 
Benton^  contra 
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•  AFLean,  J.,  delivered  the  opinion  of  the  court  [  •  101  ] 
This  is  a  writ  of  error  to  the  conrt  of  appeals  of  the  State 

of  Kentucky,  under  the  25th  section  of  the  Judiciary  Act  of  1789. 

An  suction  was  commenced  in  the  circuit  court  of  Kentucky  by  the 
defendant  in  error,  against  the  plaintiff,  to  recover  the  value  of  a  cer- 
tain slave  which  the  defendant  took  on  board  a  steamboat  at  Louis- 
ville, of  which  he  was  master,  as  a  passenger,  and  conveyeed  him 
out  of  the  State,  in  violation  of  the  statutes  of  Kentucky. 

*  By  an  act  of  the  Kentucky  legislature  of  1824,  to  pre-  [  *  102  ] 
vent  tiie  escape  and  removal  of  slaves,  the  masters  of  ves- 
sels, &C.,  receiving  slaves  on  board  and  removing  them  from  that 
State  were  made  liable  to  the  owners  of  such  slaves  for  any  loss  they 
might  sustain  thereby.  And  by  a  subsequent  act  of  1828,  it  was  en- 
acted that  the  liabilities  under  the  first  act  ^  shall  accrue  whenever 
the  persons  of  color  shall  be  taken  on  board  any  steam  vessel  from 
the  shores  of  the  Ohio  River,  opposite  the  State,  to  the  same  extent 
as  if  they  were  taken  on  board  from  the  shores  or  rivers  within  the 
State." 

On  entering  his  appearance,  the  defendant  filed  his  petition  to  re- 
move the  cause  to  the  circuit  court  of  the  United  States  for  the  dis- 
trict of  Kentucky,  on  the  ground  that  he  was  a  citizen  of  Pennsylvania, 
and  the  plaintiff  a  citizen  of  Kentucky,  and  the  defendant  offered  to 
give  bond  and  security  according  to  law.  The  citizenship  of  the 
parties,  as  alleged,  was  admitted ;  but  the  plaintiff  objected  to  the 
removal,  and  the  court  decided  it  did  not  appear  to  its  satisfaction 
that  the  amount  in  controversy  exceeded  $500,  exclusive  of  costs, 
and  on  that  ground  refused  the  prayer  of  the  petition. 

After  the  rejection  of  his  petition,  the  defendant,  pleaded  not 
guilty ;  and  a  jury,  being  called  and  sworn,  found  the  defendant 
guilty,  and  assessed  the  plaintiff's  damages  at  ^420,  on  which  ver- 
dict a  judgment  was  entered. 

During  the  trial,  several  exceptions  were  taken  to  the  rulings  of  the 
court,  which  it  is  not  necessary  now  particularly  to  notice.  On  these 
exceptions,  a  writ  of  error  was  taken  to  the  court  of  appeals.  Sev- 
eral errors  were  assigned  in  that  court,  on  which  a  reversal  of  the 
judgment  of  the  circuit  court  was  prayed.  Among  others  was  one 
that  the  court  erred  in  overruling  the  application  to  remove  the  cause 
to  the  circuit  court  of  the  United  States. 

The  court  of  appeals  reversed  the  judgment  on  the  ground  that 
the  plaintiff  was  only  entitied  to  recover  the  damages  he  had  actually 
sustained  by  the  act  of  the  defendant,  which  was  not  in  accordance 
with  the  instruction  to  the  jury  by  the  circuit  court 

The  cause  was  remanded  to  the  court  below  for  further  proceed* 
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ings.     A  jury  being  again  called  to  try  the  cause,  found  the 

[  *  103  ]  *  defendant  guilty,  and  assessed  the  plaintiff's  damages  at 

$650.    Judgment  was  entered  upon  this  verdict,  and  the 

cause  was  again  removed  to  the  court  of  appeals  by  a  writ  of  error, 

on  certain  exceptions  taken  at  the  triaL 

Among  the  other  errors  again  assigned  in  the  court  of  appeals  was 
the  refusal  by  the  circuit  court  to  permit  the  cause  to  be  removed  to 
the  circuit  court  of  the  United  States. 

The  court  of  appeals  affirmed  the  judgment,  and  the  cause  is  now 
brought  here  by  a  writ  of  error  firom  that  court 

It  is  unnecessary  to  notice  the  other  questions  raised  by  the  excep- 
tions, as  the  judgment  of  this  court  must  turn  upon  the  overruling, 
by  the  state  court,  of  the  application  of  the  defendant  for  the  removal 
of  the  cause  to  the  federal  court 

In  their  opinion,  the  court  of  appeals  did  not  notice  this  point, 
although  it  was  assigned  for  error  oh  each  of  the  writs  of  eiror  which 
were  prosecuted  before  that  court 

The  12th  section  of  the  Judiciary  Act  of  1789  provides  «  That,  if  a 
suit  be  commenced  in  any  state  court  against  an  alien,  or,  by  a  citi- 
zen of  the  State,  is  brought  against  a  citizen  of  another  State,  and 
the  matter  in  dispute  exceeds  the  sum  or  value  of  $500,  exclusive  of 
costs,  to  be  made  to  appear  to  the  satisfaction  of  the  court,  and  the 
defendant  shall,  at  the  time  of  entering  his  appearance  in  such  state 
court,  file  a  petition  for  the  removal  of  the  cause  for  trial  into  the 
next  circuit  court  to  be  held  in  the  district  where  the  suit  is  pending, 
and  offer  good  and  sufficient  surety  for  his  entering  in  such  court,  on 
the  first  day  of  its  session,  copies  of  said  process  against  him,  and 
also  for  his  then  appearing  and  entering  special  bail  in  the  cause,  if 
special  bail  was  originally  requisite  therein,  it  shall  then  be  the  duty 
of  the  state  court  to  accept  the  surety,  and  proceed  no  further  in  the 
cause." 

In  the  dedajration,  the  plaintiff  laid  his  damages  at  the  sum  of 
$1,000,  and  this  was  the  amount  named  in  the  writ 

Under  the  above  section,  it  must  be  made  to  appear  to  the  satis- 
faction of  the  state  court  that  the  defendant  is  an  alien,  or  a  citizen 
of  some  other  State  than  that  in  which  suit  is  brought,  and  that 
the  matter  in  controversy,  exclusive  of  costs,  exceeds  the  sum  of 

$500. 
[  *  104  ]  *  It  being  admitted  on  the  record  that  the  defendant  was 
a  citizen  of  Pennsylvania,  and  the  plaintiff  a  citizen  of  Ken- 
tucky, the  only  question  before  the  court  was  the  amount  in  dispute. 
The  damages  claimed  in  the  vmt  and  declaration  were  unquestion- 
ably the  sum  in  controversy.    This  is  not  an  open  question.     It  has 
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been  often  decided  that  if  the  plaintiff  shall  lecover  less  than  $500, 
it  cannot  affect  the  jtuisdietion  of  the  court,  a  greater  sum  being 
claimed  in  his  writ.  But  in  such  case  the  plaintiff  does  not  recover 
his  costs,  and,  at  the  discretion  of  the  court,  he  may  be  adjudged  to 
pay  costs. 

The  damages  claimed  by  the  plaintiff  in  his  writ  gives  jurisdiction 
to  the  court,  whether  it  be  an  (xiginal  suit  in  the  circuit  court  of  the 
United  States,  or  brought  here  by  petition  from  a  state  court  From 
the  decision  of  the  state  judge,  he  seemed  to  consider  the  application 
for  the  removal  of  the  cause  as  a  matter  to  be  decided  by  his  discre* 
tion.  But  he  must  exerdse  a  legal  discretion.  The  defendant  was 
entitled  to  a  right  under  the  law  of  the  United  States ;  and,  on  the 
facts  of  the  case,  the  judge  had  no  discretion  to  withhold  that  right 
No  objection  can  be  made  to  the  form  of  the  application,  nor  to  the 
facts  on  which  it  was  founded.  This  being  clear,  in  the  language  of 
the  above  act,  it  was  the  duty  of  the  state  court  **  to  proceed  no  fur* 
ther  in  the  cause."  And  every  step  subsequently  taken,  in  the  exer« 
cise  of  a  jurisdiction  in  the  case,  whether  in  the  same  court  or  in  the 
court  of  appeals,  was  coram  non  judice. 

This  is  the  first  instance  known  to  us  in  which  a  state  court  has 
refused  to  a  party  a  right  to  remove  his  cause  to  the  circuit  court 
of  the  United  States.  And  it  is  impossible  to  conceive  of  a  case  in 
which  the  right  of  removal  could  be  more  unquestionable  than  in  this 
case. 

One  great  object  in  the  establishment  of  the  courts  of  the  United 
States,  and  regulating  their  jurisdiction,  was  to  have  a  tribunal  in 
each  State  presumed  to  be  free  from  local  influence,  and  to  which  all 
who  were  non-residents  or  aliens  might  resort  for  legal  redress.  But 
this  object  would  be  defeated  if  a  state  judge,  in  the  exercise  of  his 
discretion,  may  deny,  to  Uie  party  entitled  to  it,  a  removal  of  his 
cause. 

A  more  summary  remedy  might  have  been  pursued  by  the  defend- 
ant than  the  one  which  this  court  can  now  give  to  him. 

The  cause  being  brought  before  us,  through  the  supreme  [  *  105  ] 
court  of  the  State,  we  reverse  the  judgment  of  affirmance 
by  that  court,  and  direct  the  cause  to  be  remanded,  with  instructions 
that  it  shall  be  transmitted  to  the  circuit  court  of  the  State ;  which 
shall  be  directed  to  enter  an  allowance  of  the  petition  of  the  de- 
fendant for  the  removal  of  the  cause  to  the  circuit  court  of  the 
United  States  for  the  district  of  Kentucky,  nunc  pro  tenc 

1  H.  95;  15  H.  198. 
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John  Tompkins,  surviYing  Partner  of  John  Tompkins  and  Adah 
Murray,  trading  under  the  Firm  of  Tompkins  and  Murray,  Com- 
plainants and  Appellants,  v.  Leonard  Whbeler  et  oL  Defend- 
ants. 

16  P.  106. 

A  debtor  haa  a  legal  right  to  prefer  one  creditor  oTer  another,  when  the  transaction  is  bond 
Jidey  and  he  may  elect  the  time  of  doing  it,  so  as  to  make  it  eflbctaaL 

A  conveyance  to  certain  preferred  creditors,  in  tmst,  for  the  payment  of  their  debts,  oon- 
tuning  no  conditions,  may  be  presumed  to  be  accepted  by  them. 

A  deed  left  with  the  county  clerk  to  be  recorded,  and  held  by  him  for  the  grantee,  is,  in  law, 
deUyered  to  the  grantee. 

The  continued  possession  of  the  grantor,  an  insolvent  debtor,  is  sufficiently  accounted  for,  by 
showing  that  the  property  assigned  was  of  such  a  nature  that  he  could  best  manage  % 
and  that  he  had  faithfully  managed  and  applied  it,  according  to  the  deed  of  assignment. 

The  facts  deemed  by  the  court  material,  are  stated  in  the  opinion. 
The  deed  of  assignn^ent  in  question  conveyed  the  property  to  the 
creditors  of  the  first  and  second  class,  in  trust  to  pay  the  debts  ac- 
cording to  the  preferences  and  classification  on  the  same,  giving  to 
the  said  creditors,  or  a  majority  of  them,  power  to  nominate  and 
appoint  an  agent,  attorney,  or  trustee,  to  carry  the  purposes  of  the 
instrument  into  full  effect. 

Ogderiy  for  the  appellant. 

OriUenden  and  JH  C.  Johnson^  contra. 

[  *  113  ]       *  Thompson,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  firom  the  circuit  court  of  the  United 
States  for  the  district  of  Kentucky. 

The  bill  filed  in  the  court  below,  was  for  the  purpose  of  setting 
aside  a  certain  deed  of  assignment,  made  and  executed  by  the  de- 
fendant, Wheeler,  for  the  purpose  of  securing  to  certain  enumerated 
creditors  the  avails  of  his  property,  to  the  exclusion  of  the  complain- 
ant; and  that  the  complainant  may  be  decreed  to  have  satisfaction 
of  his  judgments  set  out  in  the  bill,  out  of  the  property  conveyed 
by  the  deed. 

The  bill  sets  out,  that  at  the  November  term  of  the  circuit  court 
of  the  United  States,  in  Kentuckyfin  the  year  1837,  the  complainant 
recovered  two  judgments  against  Leonard  Wheeler ;  one  for  the  sum 
of  $4,000,  with  interest,  firom  the  21st  of  February,  1814 ;  and  the 
other  for  $891.53,  with  interest  for  the  same  time ;  upon  which  judg« 
ments  executions  were  not  to  issue  until  the  Ist  of  February,  1838, 
at  which  time  executions  were  duly  issued,  and  put  into  the  hands 
of  the  marshal  of  the  district  to  be  executed,  upon  which  the  marshal 
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returned^  that  he  found  no  property  of  which  to  make  the  money 
on  the  executions. 

The  bill  farther  Btates,  that  on  the  27th  of  Jannaryi  1838,  the 
said  Leonard  Wheeler,  by  deed  of  trust  or  assignment,  made  a 
conveyance  to  certain  of  his  prefexred  and  specified  creditors 
(of  *  which  the  complainant  was  not  one)  of  certain  prop-  [  *114] 
erty  therein  specified,  to  pay  and  discharge  certain  specified 
debts,  which  deed  was  duly  acknowledged  and  recorded  in  the  proper 
county ;  and  the  bill  charges,  generally,  that  this  deed  is  firaudulent 
and  void.  It  particularly  charges,  that  the  deed  was  made  without 
the  knowledge,  privity,  or  assent  of  the  creditors  named  therein,  and 
who  are  the  parties  to  whom  the  deed  is  given.  That  the  deed  was 
never  delivered  to,  nor  accepted  by  the  grantees.  That  it  was  made 
with  intent  to  deceive  and  defraud  his  just  creditors,  who  were  not 
included  in  its  provisions.  That  the  possession  of  the  property  con- 
veyed by  said  deed,  was  retained  by  the  said  Wheeler,  and  never 
delivered  to  the  parties  of  the  second  part,  or  any  one  of  them.  That 
the  deed  was  lodged  in  the  clerk's  office  for  record  after  the  rendition 
of  the  complainant's  judgments,  and  but  a  short  time  before  he  was 
authorized  to  issue  execution  upon  his  judgments. 

It  further  charges  that  the  sale  of  the  goods  to  Joseph  Putnam, 
one  of  the  creditors  named  in  the  deed  of  trust,  was  fraudulent, 
and  without  any  valuable  consideration,  and  that  the  business  was 
afterwards  conducted  in  the  name  of  the  said  Putnam,  but  for  the  use 
in  whole  or  in  part  of  the  said  Wheeler. 

It  further  charges  that  Joseph  Swift,  another  defendant,  has  for 
several  years  past  been  employed  in  carrying  on  the  grocery  business, 
in  which  the  said  Wheeler  was  interested;  and  that  the  said  Swift 
is  now  in  possession  of  goods,  or  money,  or  other  property,  belonging 
to  the  said  Wheeler,  or  is  indebted  to  him  for  the  same. 

It  also  charges  that  Norman  Porter,  another  of  the  preferred  credit- 
ors, had  money  in  his  hands  belonging  to  the  said  Wheeler,  and  to 
be  used  for  his  benefit;  and  that  the  note  mentioned  in  the  said  deed 
of  $3,170,  was  purchased  by  said  Porter  for  Wheeler's  benefit,  and 
with  his  money. 

The  bill  likewise  prays,  that  Abel  Wheeler,  one  of  the  preferred 
creditors,  may  answer  and  state  particularly,  whether  he  has  at  any 
time  lent  and  advanced  to  Wheeler  money  or  other  property,  and 
whether  he  now  holds  any  note,  or  memorandum,  or  other  evidence 
of  debt  against  him. 

The  bill  prays  that  the  said  Leonard  Wheeler,  and  the 
above-mentioned  *  preferred  creditors,  may  answer  specially  [  *  115  ] 
and  particularly  to  the  several  interrogatories  put  in  the  bill, 
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in  reference  to  the  transactions  between  them  severally  and  respec- 
tively. 

The  several  answers  of  Leonard  Wheeler,  Porter,  Patnam,  Swift, 
and  Abel  Wheeler,  contain  a  fxdl  and  explicit  denial  of  all  the 
charges  contained  in  the  bill,  tending  in  the  least  manner  to  sustain 
the  allegations  of  fraud  or  coUusion,  or  any  secret  or  unfair  trans- 
actions between  them,  or  either  of  them,  with  Leonard  Wheeler, 
And  there  is  no  proof  offered  to  sustain  these  allegations ;  they  may 
therefore  be  dismissed  as  wholly  unsupported* 

The  bill  calls  upon  the  said  Leonard  Wheeler  to  state  how  and  to 
whom  he  delivered  the  deed  of  trust;  in  answer  to  which  he  states, 
that  every  creditor  provided  for  by  the  deed  was  a  real  and  bond  fide 
creditor.  That  he  consulted  with  a  number  of  his  creditors,  naming 
them,  before  making  the  deed,  all  of  whom  approved  of  it,  and  that 
he  knows  of  none  who  disapproved  of  it,  or  rejected  the  benefit  of 
its  provisions ;  and  some  of  them  have  accepted  of  it  in  writing, 
which  appears  by  the  exhibits  annexed  to  the  answer.  That,  being 
satisfied  with  the  pro^Nriety  of  the  measure,  he  made  and  executed 
the  deed,  and  left  it  in  the  proper  ofEice,  to' be  recorded  for  the  use 
of  his  creditors.  He  admits  that  the  funds,  mentioned  in  the  deed 
of  trust,  remained  in  his  possession,  and  that  the  creditors  have 
never  availed  themselves  of  the  privilege  of  appointing  a  trustee, 
having  confidence,  as  he  presumes,  in  the  correctness  of  his  manage- 
ment of  the  business.  And  he  further  states,  that  he  has  gone  on  in 
collecting  the  choses  in  action^  and  paying  over  the  proceeds  to  the 
creditors,  according  to  the  provisions  of  the  deed  of  trust. 

The  answer  of  Wheeler  with  respect  to  the  delivery  of  the  deed, 
and  the  possession  and  management  of  the  funds,  is  corroborated 
by  the  answers  of  a  number  of  the  creditors,  who  are  made  parties 
and  called  upon  to  answer  on  these  points.  They  say,  that  tiiey 
were  consulted  before  the  deed  vms  executed,  and  approved  of  it 
then,  and  accepted  it  when  made.  That  no  trustee  has  been  ap- 
pointed, because  they  had  full  confidence  in  Wheeler,  and  desired 
him  to  continue  in  the  management  of  the  business. 

There  are  several  amended  bills,  with  the  answers  thereto, 
[  *116  ]  *  bringing  up  some  new  matters,  but  not  of  sufficient  im- 
portance to  require  any  special  notice.     The  above  state- 
ment of  the  bill  and  answers   presents  all  the  material  questions 
which  arise  upon  the  merits  of  this  case. 

It  is  deemed  unnecessary  to  notice  the  objections  made  to  the 
jurisdiction  of  the  court  bdow,  either  on  the  ground  that  Elisha 
L  Winter,  the  real  party  in  interest,  should  have  been  made  the 
party  complainant  in  this  suit;   or  that  there  is  a  want  of  proper 
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parties^  defendants,  to  enable  the  oooit  to  make  a  decree  upon  the 
merits.  The  conclusion  to  which  we  have  aniTed  supeisedes  the 
necessity  of  considering  these  questions. 

Although  the  right  and  power  of  a  debtor  to  give  a  preferenoe 
to  some  of  his  band  fids  creditors,  to  the  exdusion  of  others,  hsu» 
not  been  denied  on  the  part  of  the  complainant,  yet,  it  has  been 
uj^ed,  in  argument,  that  such  prefeired  creditors  are  no  favorites 
in  a  court  ^  chancery,  where  it  is  said  equality  is  equity ;  and  that 
a  court  of  chancery  will  look  narrowly  into  all  the  circumstances, 
and  if  it  is  found  that  the  deed  is  tainted  in  the  smallest  degree 
with  fraud,  it  will  be  declared  void*  And  it  has  been  insisted, 
that  in  the  present  case  there  are  stiong  curcumstances  to  show 
that  in  making  this  deed  of  trust,  the  defendant,  Wheeler,  did  not 
act  in  good  faith  towards  the  complainant.  That  he  obtained 
from  him  an  agreement  to  postpone  issuing  executions  upon  his 
judgments  until  after  the  1st  of  February;  and  that  a  few  days 
before  that  time  he  made  the  assignment  in  question,  so  as  to  put 
all  his  property  out  of  the  reach  of  the  executions ;  and  that  this 
was  in  bad  frdth,  which  ought  not  to  receive  the  sanction  of  a 
court  of  equity.  It  may  be  observed,  in  the  first  place,  that  there  is 
DO  evidence  of  any  deception  practised  by  Wheeler  to  lull  him  to 
sleep,  or  procure  any  delay  in  issuing  executions  on  the  judgments. 
It  was  done  in  the  ordinary  course  of  judicial  proceedings.  And  if 
the  principle  be  sound,  that  a  debtor  may  lawfully  apply  his  prop- 
erty to  the  payment  of  the  debts  of  such  creditors  as  he  may  choose 
to  prefer,  he  may  certainly  elect  the  time  when  it  is  to  be  done,  so  as 
to  make  it  effectuaL  And  such  preference  must  necessarily  operate 
to  the  prejudice,  of  creditors  not  provided  for,  and  cannot  furnish  any 
evidence  of  a  fraudulent  intention.  Bat  the  circumstances  of  the 
present  case  are  such  as  not  only  to  remove  all  ground  for 
any  charge  of  fraud,  *but  even  of  ii^ustice  or  unfairness  in  [  *  117  ] 
the  conduct  of  Wheeler.  Although  it  may  be  admitted  that 
John  Tompkins  is  properly  made  complainant,  yet  it  is  manifest  from 
the  record  that  he  is  a  mere  nominal  party,  and  that  iUisha  L  Winter 
is  the  real  party  in  interest.  This  is  shown  by  the  answer  of  Wheeler, 
and  proved  by  the  testimony  of  William  Fellows,  who  swears  that 
in  the  latter  part  of  1836,  or  the  beginning  of  1837,  Winter,  through 
his  agent,  applied  to  him,  to  puidiase  the  daim  of  Tompkins,  which 
had  been  sent  to  him  for  collection.  That  he  oflEered  $1,000  for  it^ 
which  was  not  at  that  time  accepted  That  in  the  summer  of  1837, 
Winter  himself  made  the  same  oflEbr  which  lus  agent  had  made ;  and 
again,  in  the  fall  of  1837,  he  renewed  the  offer  of  $1,000,  and  ex- 
pressed his  opinion  of  Wheeler's  condition,  when,  vidth  tiie  opinion 
VOL.  XIV.  18  n  \ 
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of  some  others,  whom  he  snpposed  knew  Wheeler's  circumstanoes,  he, 
in  the  month  of  October,  1837,  sold  the  claim  to  Winter  for  $1,000, 
believing  that  he  was  purchasing  it  for  the  benefit  of  Wheeler.  That, 
a  few  days  after  the  sale,  he  received  a  written  request  from  Winter 
not  to  let  it  be  known  that  he  had  the  control  over  the  claim. 
Thus,  we  see  great  anxiety  in  Winter  to  purchase  a  claim  against 
a  man  embarrassed  and  in  failing  circumstances,  and  the  considera- 
tion paid  for  it  shows  that  the  claim  must  have  been  considered 
almost  desperate.  Only  $1,000  given  for  a  daim  which,  by  the 
judgments  stated  in  the  complainant's  bill,  including  interest, 
amounted  to  between  $11,000  and  $12,000.  These  circumstances, 
independent  of  the  statements  in  Wheeler's  answer,  are  calculated 
to  ca^t  some  suspicion  upon  the  conduct  of  Winter,  and  to  justify 
the  inquiry,  whether  he  comes  into  court  with  clean  hands,  and  can 
justly  reproach  Wheeler  with  bad  faith  and  unfairness  towards  him. 
Wheeler's  circumstances  were  extremely  embarrassed,  if  not  des- 
perate, and  he  found  impending  over  him  two  judgments  amounting 
to  nearly  $12,000,  in  the  hands  and  under  the  control  of  Winter, 
whom  he  had  certainly  no  reason  to  believe  was  friendly  to  him ;  and 
which  judgments,  if  they  could  have  been  enforced  to  their  fnll 
amount,  would  have  swallowed  up  a  great  proportion  of.  his  prop- 
erty. Was  he  not,  under  such  circumstances,  authorized,  by  every 
principle  of  justice  and  honesty,  to  secure  as  far  forth  as  he 
[  *  118  ]  could  his  bond  *ftde  creditors?  That  the  debts  of  all  the 
creditors  prefeired  in  the  deed  of  trust  are  bond  fide  debts, 
is  fully  established ;  not  only  by  the  proofs,  but  it  is  admitted  on  the 
record,  by  an  agreement  which,  among  other  things,  states,  ^  that  the 
genuineness  of  the  debts  provided  for  in  Wheeler's  assignment  will 
not  be  contested  or  called  in  question  on  the  argument" 

That  a  debtor  has  a  legal  right  to  prefer  one  or  more  of  his  credi- 
tors over  others,  when  the  transaction  is  bond  fide^  is  not  an  open 
question  in  this  court.  That  point  was  settled  in  the  case  of  Mar- 
bury  V.  Brooks,  which  came  twice  before  the  court  under  circum- 
stances somewhat  different,  and  is  reported  in  7  Wheat  556,  and  in 
11  Wheat  78.  That  this  assignment  was  a  bond  fide  transaction 
between  Wheeler  and  his  preferred  creditors,  is  clearly  established 
by  the  proofs.  Every  allegation  in  the  bill,  suggesting  fraud  or  col- 
lusion, is  fully  met  and  denied  by  the  several  answers,  and  is  wholly 
unsupported  by  any  proofs. 

But  several  objections  have  been  taken  to  the  legal  effect  and  oper- 
ation of  this  deed,  on  other  grounds  Uian  that  of  fraud. 

That  it  was  made  by  Wheeler  without  the  knowledge  or  consent 
of  the  creditors  therein  named.     That  it  was  never  delivered  to  or 
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accepted  by  the  creditors.  That  posaeflcdon  of  the  fund  was  retained 
by  Wheeler,  and  no  trustee  appointed  according  to  the  provisions  of 
the  deed. 

Some  of  these  objections  are  not  founded  in  feet  It  is  true  that 
it  does  not  appear  that  all  the  creditors  had  any  knowledge  of  the 
deed  before  it  was  executed.  But  it  does  appear  from  the  answer 
of  a  number  of  the  creditors  named  in  the  deed,  that  they  were  ad« 
vised  of  the  necessity  of  Wheeler's  securing  them,  and  informed  of 
his  intention  to  secure  them  before  the  deed  was  executed,  and  ap- 
proved of  it,  and  accepted  the  benefits  of  its  provisions ;  and  since 
that  time  have  been  paid  their  debts  in  fulL  And  there  is  no  evidence 
that  any  one  dissented.  F.  S.  Fuller  says  he  was  never  consulted 
with  about  making  the  deed,  or  informed  of  it  before  its  execution ; 
and  that  he  has  never  accepted  of  its  provisions.  But  he  does  not 
say  that  he  has  ever  refused  to  accept  of  the  provisions  in  his  favor ; 
and  he  may  not,  therefore,  have  precluded  himself  from  still  accept- 
ing. This  deed  is  absolute  upon  its  face,  v^thout  any  condition 
whatever  attached  to  it;  and  being  for  the  benefit  of  the 
grantees,  the  presumption  *  of  law  is,  in  the  absence  of  all  [  *  119  ] 
evidence  to  the  contrary,  that  the  grantees  accepted  the 
deed.  In  the  case  of  Marbury  f;.  Brooks,  it  is  said  by  the  court,  that 
an  assignment  for  the  benefit  of  preferred  creditors  is  valid,  although 
their  assent  is  not  given  at  the  time  of  its  execution,  if  they  subse- 
quentiy  accept  in  terms,  or  by  actually  receiving  the  benefit  of  it 
Deeds  of  trust,  say  the  court,  11  Wheat.  96,  are  often  made  for  the 
benefit  of  persons  who  are  absent,  and  even  for  persons  who  are  not 
in  being ;  whether  they  are  for  ihe  payment  of  money  or  for  any  other 
purpose,  and  no  expression  of  the  assent  of  the  persons  for  whose 
benefit  they  are  made  has  been  required,  as  preliminary  to  the  vest- 
ing of  the  legal  estate  in  the  trustee ;  such  trusts  have  always  been 
executed  on  the  idea  that  the  deed  v^as  complete  when  executed  by 
the  parties  to  it  The  omission  of  creditors  to  assent  to  the  deed,  or 
to  daim  under  it,  may,  under  suspicious  circumstances,  afford  some 
evidence  of  fraud.  But  real  bond  fide  creditors  are  rarely  unwilling 
to  receive  their  debts  from  any  hand  that  will  pay  them.  It  is  not 
true  that  the  deed  remained  in  the  possession  of  Wheeler ;  it  was 
sent  to  the  clerk's  office  to  be  recorded.  It  was,  of  course,  placed  in 
the  hands  of  the  derk,  to  be  recorded  for  the  uses  and  purposes  ex- 
pressed in  the  deed,  and  of  course  for  the  benefit  of  the  creditors 
named  in  it.  It  was  put  out  of  the  possession  and  control  of  the 
grantor.  The  grantees  in  the  deed  axe  numerous,  and  all  could  not 
have  the  actual  possession  of  it  It  is  laid  dovni  in  Sheppard's 
Touchstone,  58,  that  if  a  deed  be  delivered  to  a  stranger  for  the  use 


Digitized  byCjOOQlC 


208  SUPREME  COURT  OF  THE  UNITED  STATES. 

TompkinB  v.  Wheeler.    16  P. 

of  the  grantee,  without  any  condition  annexed  making  it  an  escrow, 
it  is  a  delivery  to  the  grantee.  The  delivery  to  the  clerk  to  be  re- 
corded, may  well  be  considered  as  falling  within  this  rule.  This 
principle  is  fully  recognized  in  the  case  of  Doe  v.  Knight,  5  Bam.  & 
Cress.  692,  that  a  delivery  of  a  deed  to  a  third  person,  for  the  use  of 
the  party  in  whose  favor  it  is  made,  where  the  grantor  parts  with  aD 
oontrol  over  the  deed,  is  effectual,  and  operates  from  the  instant  of 
such  delivery. 

If  the  fund  had  remained  in  the  possession  of  Wheeler  for  hb  own 
benefit,  it  might  have  cast  a  suspicion  upon  the  fairness  of  the  trans- 
action ;  but  there  is  no  proof  of  any  such  object  or  design,  or  of  any 
fact  from  which  an  inference  of  maia  fides  can  be  drawn ;  but  on  the 
contrary,  the  object  of  his  continuing  in  the  possession  of 
[  *120  ]  the  property  is  satisfactorily  accounted  for  by  the  *  circum- 
stances of  the  case.  It  consisted  principally  of  ujisettied 
accounts,  and  choses  in  action^  which  he  was  much  more  competent 
to  settle  than  a  stranger  could  have  been.  It  was,  therefore,  for  the 
benefit  of  the  creditors  that  he  continued  to  settle  up  these  accounts 
and  pay  over  the  money  to  his  creditors,  as  the  proofs  show  that  he 
did.  This  was  by  the  express  consent  of  some  of  the  creditors,  and 
the  presumed  consent  of  all,  as  no  dissent  or  complaint  appears  to 
have  been  made  by  any ;  and  no  one  had  any  right  to  complain  but 
the  parties  who  were  to  receive  the  benefit  of  the  assignment  This 
possession  was  held  at  the  will  and  pleasure  of  the  creditors,  which 
they  could  have  withdrawn  at  any  time  if  dissatisfied  with  the  man- 
agement of  Wheeler;  and  this  was  a  substantial  compliance  with 
that  part  of  the  assignment  which  relates  to  the  appointment  of  an 
agent  or  trustee,  for  the  purpose  of  executing  and  fulfilling  the  trusts 
and  purposes  of  the  assignment  The  creditors  were,  of  course,  to  be 
the  judges  of  the  fitness  and  competency  of  such  agent  or  trustee ; 
and  they  were  the  only  parties  interested  in  the  faithful  discharge  of 
his  duties.  No  formal  appointment  was  necessary;  an  express  or 
implied  assent  of  the  <areditor8  to  Wheeler's  acting  as  agent  or  trus- 
tee, was  all  that  could  be  required,  according  to  the  fair  interpreta^ 
tion  of  the  assignment 

We  are,  accordingly,  of  opinion,  that  the  deoree  of  the  circuit  court, 
dismissing  the  bill  without  prejudice,  be  affirmed.    Decree  affirmed. 

8  H.  489. 
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Jaiibs  S.  Brander  and  Hugh  L.  AFKenna,  Plaintiffs  in  Error,  v. 

William  E.  Phillips  and  Henht  Bell,  Trading  under  the  Firm 

of  William  Phillips  and  Company,  and  Bodah  Horton,  and 

Nathaniel  Terrt,  Defendants  in  Error. 

16  P.  isi. 

A  factor  who  has  accepted  a  bill  drawn  by  his  principal,  and  an  accommodation  draw9r« 
and  has  fonds  of  the  principal  in  his  hands  when  the  biU  comes  to  matnritj,  is  bound  to 
apply  those  funds  to  pay  that  bill.  He  cannot  sue  the  drawers,  and  maintain  that  he  i^^ 
plied  those  fimds  to  pay  a  biU  subsequently  drawn  by  his  principal  alone. 

The  case  is  stated  in  the  opinion  of  the  oonrt 
GV^pm,  for  the  plaintiffii. 
Orittendeny  contrit. 

*  M'Lean,  J.,  delivered  the  opinion  of  the  conrt  [  *  138  ] 

This  is  a  case  of  error  from  the  circuit  court  for 
the  district  of  South  Alabama. 

Brander  and  AFKenna,  in  1833, 1834, 1835,  were  commission  mer- 
chants at  New  Orleans,  and  acted  as  factors  and  agents  of  William 
E.  Phillips  and  Company,  of  Huntsville,  Alabama,  in  the  sale  of 
cotton,  and  made  advances  thereon.  On  all  sales  they  were  to  re- 
ceive two  and  a  half  per  cent  for  commission,  and  the  same  amount 
for  advances. 

In  August,  1834,  Phillips  and  Ck>mpany  were  indebted  to  Brander 
and  M'Kenna  in  the  sum  of  $1,315.57  for  advances.  On  the  Idtb 
of  the  same  month,  John  Williams,  agent  for  Brander  and  IVFEenna,, 
agreed  to  advance  PhiUips  and  Company  the  sum  of  (8,000  on  biUsy. 
to  be  drawn  between  the  20th  of  April  and  the  3l8t  of  July,  1835, 
by  them  and  any  two  of  six  persons  named ;  among  whom  were  B. 
Horton  and  N.  Terry,  two  of  the  defendants  in  error. 

Between  the  15th  of  August,  1834,  and  the  31st  of  July,  1835,  sev- 
eral shipments  of  cotton  were  made  to  the  plaintiffs  by  the  defend- 
ants, and  several  bills  were  drawn  by  them,  some  jointly  with  Horton 
and  Terry,  and  others  without  them ;  all  of  which  were  accepted  by 
the  plaintii&. 

These  bills,  including  the  advances  previously  made,  amounted  to 
the  sum  of  $29,795.65.  The  proceeds  of  the  shipments  of  cotton  to 
meet  these  advances,  amounted  to  the  sum  of  $22,460.43. 

The  plaintifis  applied  the  proceeds  of  the  cotton  to  the  liquidation 
of  the  bills  drawn  by  Phillips  and  Company,  to  the  exclusion  of  those 
drawn  by  4hem  jointly  with  Horton  and  Terry ;  and  as  the  accept- 

18' 
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ances  exceeded  the  proceeds  of  the  cotton,  this  action  was  com« 
menced  on  a  bill  due  4th  June,  1835,  for  $3,000  drawn  by  the  de 
fondants. 

On  the  trial,  the  court  instructed  the  jury  that  if  they  belicTed 
from  the  evidence  that,  at  the  maturity  of  this  bill,  Brander  and 
M'Kenna  had  sufficient  funds  of  Phillips  and  Company  in  their 
hands  to  pay  it,  and  believed  Horton  and  Teiry  to  be  ac- 
I  •129  ]  commodation  'drawers  and  securities  only,  and  knew  this 
at  the  maturity  of  this  bill;  then,  in  the  absence  of  any  in- 
structions from  PhilUps  and  Company  in  regard  to  the  application 
of  the  funds,  Brander  and  M'Kenna  were  bound  to  apply  them  to 
pay  this  bill,  and  could  not  hold  them  to  meet  the  payment  of  the 
bill  drawn  on  them  by  Phillips  and  Company,  which  had  been  ac- 
cepted but  was  not  then  due.  And  that  if,  when  this  bill  became 
due,  the  funds  of  Phillips  and  Company  in  the  hands  of  the  accep- 
tors were  sufficient  to  pay  it,  the  bill  was  extinguished,  and  recovery 
ooold  not  be  had  on  it. 

To  this  instruction  an  exception  was  taken,  and  the  plaintiflb  in 
error  contend  that  they  had  a  right  to  hold  the  cotton  and  its  pro- 
ceeds to  meet  all  outstanding  liabilities  which  they  had  incurred  on 
account  of  Phillips  and  Company,  and  that  they  had  a  right  so  to 
marshal  the  securities,  in  the  absence  of  any  express  agreement  on 
the  subject,  as  to  save  themselves  from  loss. 

Where  a  factor  makes  advances,  or  incurs  liabilities  on  a  consign- 
ment of  goods,  if  there  be  no  special  agreement,  he  may  sell  the  prop- 
erty in  the  exercise  of  a  sound  discretion,  according  to  general  usage, 
and  reimburse  himself  out  of  the  proceeds  of  the  sale,  and  the  con- 
signor has  no  right  to  interfere.  The  lien  of  a  factor  for  advances 
and  liabilities  incurred,  extends  not  only  to  the  property  consigned, 
but,  when  sold,  to  the  proceeds  of  the  sale  in  the  hands  of  the  vendee, 
and  the  securities  therefor  in  the  hands  of  the  factor.  Drinkwater  v. 
Ooodwin,  Cowp.  251;  Houghton  v.  Matthews,  3  Bos.  &  PulL  489; 
Brown  v.  ftTGran,  14  Pet  495 ;  Story  on  Agency,  380. 

But  the  case  under  consideration  does  not  turn  upon  this  principle. 
The  liabilities  of  the  plaintiffs  exceeded  the  proceeds  of  the  property 
consigned;  and  the  question  to  be  answered  is,  whether  they  can 
claim  a  reimbursement  from  Horton  and  Terry,  who  were  bound 
jointiy  with  Phillips  and  Company  in  certain  bills,  amounting  to 
$8,000.  Other  bills  to  a  much  larger  amount,  drawn  by  Phillips  and 
Company,  without  security,  were  accepted  by  the  plaintiffs,  several 
of  which  were  not  due  when  the  bill  in  controversy  became  paya^ 
ble ;  and  the  instruction  of  the  circuit  court  to  the  jury  was,  if  at  that 
time  the  plaintifis  had  in  their  hands  funds  of  Phillips  and  Company 
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of  a  snfficient  amount  to  pay  this  bill,  and  they  knew  that 
Horton  •  and   Terry  were  accommodation  drawers,  they  [  •  130  ] 
were  bound  to  pay  it 

When  the  plaintiffs  accepted  this  and  the  other  bills,  were  they 
not  aware  of  their  respective  amounts  and  the  times  they  became 
due  ?  And  were  they  not  bound  to  take  up  the  bills  at  maturity  ? 
Of  this  there  can  be  no  doubt  The  bills  drawn  subsequentiy  to  the 
one  under  consideration,  amounted  to  $15,000,  all  of  which  were 
accepted  by  the  plaintiffs.  Were  these  acceptances  made,  to  any 
extent,  on  the  credit  of  Horton  and  Terry  ?  This  has  not  been  con- 
tended. On  what  ground,  then,  can  this  action  be  sustained  ?  The 
application  of  payments  by  the  creditor,  where  no  direction  is  given 
by  the  debtor,  has  no  relation  to  the  present  case. 

Had  the  bills  become  payable  at  the  same  time,  on  acceptances 
made  on  the  same  day,  the  plaintiffs  might  have  insisted  on  apply- 
ing the  funds  in  their  hands  to  the  payment  of  the  notes  without 
securities.  But  this  would  have  been  a  very  different  case  from  the 
one  now  before  us.  After  having  accepted  the  bill  under  considera- 
tion, payable  at  the  time  stated,  the  plaintiffs  accepted  other  biUs, 
payable  at  a  more  remote  period.  Now,  the  contract  by  the  accept- 
ors was,  that  they  would  pay  these  bills  as  they  respectively  became 
due.  And  this  they  were  bound  to  do,  so  long  as  the  funds  of  the 
consignors  in  their  hands  remained  unexhausted.  A  bill  became  ex- 
tinguished so  soon  as  it  was  paid  by  the  plaintifis  with  the  funds  of 
Phillips  and  Company.  And  this  principle  applies  as  strongly  to 
those  bills  signed  by  the  accommodation  cbrawers  as  to  others. 

CTould  the  plaintiffs  lay  a  foundation  for  a  recovery  against  Phillips 
and  Company,  by  showing  payment  of  a  bill  drawn  by  them  out  of- 
their  own  funds  ?  This  would  not  be  pretended.  And  yet  this  is 
the  principle  contended  for  in  the  present  case.  The  liability  of  the 
accommodation  drawers  was  as  completely  discharged,  on  the  pay- 
ment of  the  bill  in  question,  as  that  of  the  principals. 

The  relation  of  factors  which  the  plaintiffs  bore  to  Phillips  and 
Company,  gave  them  no  power  to  vary  their  acceptances*  The  cot- 
ton consigned  was  to  meet  the  payments  of  the  bills  as  they  became 
due.  This  was  known  to  Horton  and  Terry ;  and  it  may  well  be 
supposed  that  their  liability  was  incurred  in  virtue  of  this 
*  arrangement  But  the  plaintiffs,  by  appropriating  the  pro-  [  *  131  ] 
ceeds  of  the  cotton  to  the  payment  of  future  liabilities,  have 
violated  their  contract,  endeavored  to  defeat  the  just  reliance  of  the 
sureties,  and  charge  them  with  the  payment  of  the  bills  which  they 
guaranteed.  This  the  plaintiffs  cannot  do.  It  would  be  a  great 
hardship,  if  not  a  fraud,  on  the  sureties.     No  lien  can  be  regarded  or 
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enforced  under  such  circumstances.  The  lien  of  a  factor  depends 
upon  legal  principles,  founded  on  equitable  considerations,  and  can 
be  held  valid  on  no  other  grounds. 

We  think  that  the  instruction  of  the  circuit  court  was  correct;  and 
the  judgment  is,  therefore,  edBrmed. 


Tobias  Nixdorff,  Appellant,  t;.  Lewis  Sbhth,  Appellee. 

16  P.  132. 
Qaestions  of  fact  and  compntation  in  taking  an  aocoont 

/Tey,  for  the  appellant 
Qyce^  for  the  appellee. 

M'EiNLBT,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  to  this  court,  from  the  circuit  court  of  the  Dis- 
trict of  Columbia,  for  the  county  of  Washington,  sitting  in  chan- 
cery. 

Smith,  the  appellee,  filed  a  bill  in  chancery  against  Nixdorff, 
stating  that  he  had  purchased  of  Nisdorff  all  his  right  and  interest 
in  the  stock  in  trade,  and  commercial  business,  then  carded  on  in 
the  city  of  Baltimore,  by  Nixdorff  and  Hager ;  and  agreed  to  pay  to 
Nixdorff,  in  hand,  the  sum  of  $5,000,  and  at  the  expiration  of  two 
years,  thereafter,  such  further  sum  as  would  be  sufficient  to  reim- 
burse to  Nixdorff  the  balance  of  his  interest,  for  investment  of  capital 
and  interest  thereon,  after  deducting  the  payment  of  the  $5,000.  And 
in  contemplation  of  the  agreement,  and  after  the  terms  had  been 
ftilly  settled  among  the  parties,  but  before  it  was  written.  Smith 
entered  into  partnership  with  Hager,  and  agreed  with  him  to  con- 
tinue the  same  business,  under  the  name  and  firm  of  Hager  and 
Smith.  And  in  anticipation  of  the  new  partnership,  it  was  agreed 
that  the  firm  of  Hager  and  Smith  should  assume  the  whole  of  the 
debts  of  Nixdorff  and  Hager,  and  provide  for  their  payment ;  and 
that  all  the  debts  owing  to  Nixdorff  and  Hager  should  be  collected 
by  Hager  and  Smith  ;  and  it  was  further  agreed  that  Smith  should 
sustain  no  loss  by  the  collection  of  the  debts  due  to  Nixdorff  and 
Hager. 

It  is  further  charged,  that  Nixdorff's  half  of  the  goods,  in  the  store 
of  Nixdorff  and  Hager,  was  sold  to  Smith,  at  twelve  and  a  half 
per  cent  discount  on  the  cost  price ;  that  an  inventory  was 
[  •  133  ]  •  taken  of  the  goods,  and,  after  making  the  stipulated  de- 
duction,   Nixdorff's   half    amounted   to   $5,975.32.      The 
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agreement,  dated  the  9th  day  of  August,  1833,  and  signed  by  the 
parties,  was  made  part  of  the  bilL  It  is  there  charged,  that  the 
amount  of  debts  paid  by  Hager  and  Smith  for  Nbcdorff  and  Hager, 
including  interest  to  the  first  of  November,  1837,  was  $45,992^2 ; 
and  the  amount  collected  for  them,  with  interest,  to  the  same  period, 
amounted  to  $39,611.09,  showing  a  balance  against  Nixdorff  and 
Hager  of  $6,381.43. 

It  is  further  stated  in  the  bill,  that  the  firm  of  Hager  and  Smith 
afterwards  purchased  of  Nixdorff,  who  was  then  doing  business  on 
his  own  account,  goods  and  merchandise  to  the  amount  of  $4,500, 
for  which  they  gave  their  promissory  notes ;  that  Hager  and  Smith 
affcerwards  failed  in  business,  and  Hager  removed  to  the  western 
country,  leaving  Smith  to  pay  the  debts  of  the  firm ;  that  Nixdorff 
has  brought  suit  against  him,  on  the  common  law  side  of  the  court, 
upon  the  promissory  notes;  and  refuses  to  permit  him  to  set  off  the 
above  balance  of  accounts  in  that  suit.  He  therefore  prayed  that 
Nixdorff  might  be  enjoined  firom  proceeding  further  at  law;  and 
that  by  decree  of  the  court  this  equitable  offset  should  be  allowed. 
The  prayer  for  the  injunction  was  granted. 

Nixdorff,  in  his  answer,  denied  that  any  balance  was  due  firom 
Nixdorff  and  Hager  to  Hager  and  Smith ;  and  he  also  denied  that 
he  had  ever  refused  to  go  into  a  settlement  of  the  accounts  between 
the  two  firms. 

By  order  of  the  court  below,  the  accounts  between  the  parties,  as 
set  up  in  the  bill  and  answer,  were  referred  to  an  auditor,  with 
many  special  instructions.  By  his  report,  it  appears  that  the  amount 
of  debts  collected  by  Hager  and  Smith  for  Nixdorff  and  Hager, 
under  the  contract  between  the  parties,  amounted  to  $42,026,  in- 
cluding interest,  to  which  he  added  the  amount  of  goods  contained 
in  the  inventory,  after  deducting  twelve  and  a  half  per 
cent  firom  Nixdorff's  half,  making  in  all  $54,830.26,  •to  [•134] 
the  credit  of  Nixdorff  and  Hager ;  and  he  charged  them 
with  debts  paid  under  the  contract,  including  interest,  the  sum  of 
$43,992.52 ;  to  which  he  added  the  sum  of  $5,000  paid  by  Smith  to 
Nixdorff,  making  in  all  the  amount  of  debits  $50,992.52 ;  showing  a 
balance  in  favor  of  Nixdorff  and  Hager,  of  $3,837.74. 

To  this  report  the  complainant  filed  the  following  exception : 
*'  The  auditor  has  erred  in  this,  that  he  has  charged  the  complainant 
with  the  amount  of  the  whole  inventory  of  the  goods  of  Nixdorff 
and  Hager.  Whereas  the  complainant  was  purchaser  of  one  half 
of  the  goods  only,  and  should  have  been  charged  with  no  more ; 
the  other  half  being  the  private  property  of  Hager,  and  as  such 
brought  into  the  capital  stock  of  Hager  and  Smith."     The  court 
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Bustained  this  exception,  and  directed  the  auditor  to  restate  the 
accounts  between  the  parties. 

In  the  reformed  report^  the  auditor  charges  Nisdorff  with 
$45,992.52,  for  debts  paid  by  Hager  and  Smith  for  Nixdorff  and 
Hager,  and  adds  the  $5,000  paid  by  Smith  to  NuLdorff ;  making 
Nixdorff 's  debt  to  Hager  and  Smith  $50,992.52;  and  he  credits 
Nixdorff  by  $40,376.60,  for  debts  collected  for  Nixdorff  and  Hager,  to 
which  he  added  $5,975.32,  for  Nixdorff 's  half  of  the  goods ;  making 
the  whole  amount  of  credits  $46,351.92  ;  leaving  a  balance  due  from 
Nixdorff  and  Hager  to  Hager  and  Smith  of  $4,640.60.  The  amount 
of  the  debt  due  from  Hager  and  Smith  to  Nixdorff,  for  which  Smith 
was  sued,  being  $4,874.45,  the  auditor  deducted  the  balance  found 
due  from  Nixdorff  and  Hager,  from  that  sum,  and  reports  a  balance 
finally  due  to  Nixdorff  of  $233.85 ;  and  excludes  Hager's 
[  •  135  ]  half  of  the  goods,  included  in  the  inventory,  entirely  •  from 
the  account;  on  the  ground  that  they  were  not  subject 
to  the  debts  of  Nixdorff  and  Hager. 

To  this  part  of  the  report  the  defendant  excepted.  But  the  court 
overruled  the  exception,  confirmed  the  reformed  report  of  the  auditor, 
and  decreed  that  the  injunction  should  be  made  perpetual,  except  for 
the  sum  of  $233.85,  as  reported  by  the  auditor. 

A  very  brief  examination  of  the  case  will  test  the  coirectness  of 
this  decree.  The  equity  set  up  in  the  complainant's  bill  rests  entirely 
on  the  assumption  that,  upon  a  frdl  and  fair  settlement  of  accounts, 
under  the  contract  ref enred  to,  a  large  balance  would  be  found  against 
Nixdorff;  and,  upon  the  apparent  establishment  of  this  fact,  is  the 
decree  founded.  If,  however,  it  be  shown  that  instead  of  Nixdorff 
being  indebted  to  Hagar  and  Smith  on  such  settlement,  they  are 
largely  indebted  to  him,  the  bill  vnil  be  without  equity,  and  the  de- 
cree of  course  erroneous.  By  bringing  into  the  accounts  all  the  effects 
of  Nixdorff  and  Hager,  the  auditor's  first  report  shows  very  satisfac- 
torily a  considerable  balance  in  favor  of  Nixdorff 

But  the  complainant's  counsel  seems  to  have  taken  up  the  idea 
that  the  $5,000  paid  by  Smith  to  Nixdorff  applied  exclusively  to  the 
payment  of  Nixdorff's  half  of  the  goods,  and  that  the  legal  effect  of 
the  payment  was  to  release  Hager's  half  of  the  goods  firom  liabiliiy 
to  the  debts  of  Nixdorff  and  Hager ;  and  this  principle  was  recognized 
by  the  auditor  in  his  reformed  report,  and  by  the  court  in  their  de- 
cree, notwithstanding  the  allegations  in  the  complainant's  bill ;  and 
the  stipulations  of  the  contract  show  clearly,  that  the  $5,000  were 
paid  upon  the  purchase  of  the  whole  of  Nixdorff 's  interest  Whether 
the  payment  was  special  or  general,  is  not  material  to  the  merits  of 
the  case,  but  it  is  very  material  in  considering  the  effect  ascribed  to  it 
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in  the  court  below.  For,  if  the  payment  had  the  power  to  re- 
lease Hager's  part  of  the  goods  fiNxm  liability,  because  NixdoriSf 
had  sold  to  Smith  his  part  of  them,  and  received  part  of  the  pur- 
chase jiuHiey,  it  must  necessarily  have  the  same  eflbct  if  it  applied 
to  the  sale  and  purchase  of  the  whole  of  Mxdorff 's  interest  The 
fiact  being  that  Nixdorff  did  sell  the  whole  of  his  interest  to  Smith, 
and  received  the  $5,000  in  part  payment  of  the  whole,  to 
carry  out  the  principle  assumed,  the  *  whole  of  Hager's  in-  [  *  136  J 
terest  in  the  firm  of  Nixdorff  and  Hager  was  thereby  dis« 
charged  from  liability  to  the  payment  of  their  debts,  and  the  burden 
of  paying  them  devolved  upon  Nixdorff  A  course  of  reasoning  lead- 
ing to  conclusions  so  much  at  variance  with  law  and  justice,  is 
answered  by  merely  stating  it. 

This  singular  error  originated  in  diaxging  Nixdorff  with  the  $5,000 
paid  by  Smith  on  account  of  the  whole  purchase,  and  then  reftising 
to  charge  Hagar  and  Smith  with  the  whole  amount  of  the  partner- 
ship effects  in  their  hands,  originally  belonging  to  Nixdorff  and  Hager. 
The  very  moment  that  Nixdorff  was  charged  with  this  sum  of  $5,000, 
the  payment  of  it  by  Smith  was  neutralized,  and  the  transaction  be- 
tween the  parties  stood  as  though  no  payment  had  been  made.  The 
only  consideration  left,  therefore,  to  support  the  sale  by  Nixdorff  to 
Smith,  was  the  undertaking  of  Hager  and  Smith,  in  the  written  con- 
tract, to  pay  the  debts  of  Nixdorff  and  Hager.  In  this  aspect  of  the 
ease,  the  liability  of  all  their  effects  in  the  hands  of  the  former  to  the 
payment  of  the  debts  of  the  latter,  cannot  be  doubted.  By  the  first 
report  of  the  auditor,  it  appears  that  he  settled  the  accounts  between 
the  parties  upon  the  principle  here  suggested  —  that  is,  by  charging 
Hager  and  Smith  with  the  whole  inventory  of  ther  goods,  and  the 
money  collected  for  Nixdorff  and  Hager,  and  by  charging  Nixdorff 
with  the  money  paid  by  Hager  and  Smith  in  discharge  of  the  debia 
of  Nixdorff  and  Hager,  and  also  with  the  $5,000  paid  to  him  by 
Smith.  And  upon  this  statement  of  the  accounts,  as  already  shown, 
a  considerable  balance  appears  in  favor  of  Nixdorff  and  Hager. 

But  the  auditor  afterwards,  it  appears,  became  a  convert  to  the 
doctrine  of  the  complainant's  counsel,  and,  in  his  reformed  report, 
excluded  Hager's  part  of  the  goods  from  the  settlement  altogether, 
and  thereby  created  a  seeming  balance  in  fitvor  of  Hager  and  Smith 
to  nearly  the  amount  of  their  debt  to  Nixdorfi^  on  which  tiie  suit  at 
law  was  brought.  This  statement  of  the  accounts  by  the  auditor  in 
Us  first  report,  as  far  as  it  has  been  h^re  examined,  is  perfectly  cor* 
lect,  and  ought  to  have  been  confirmed  by  the  court.  The  equity  set 
ap  in  the  bill  depending  entirely  on  the  truth  of  the  allegation  that 
the  balance  would  be  in  favor  of  Hager  and  Smith,  upon  such  set^ 
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[  *  137  ]  tlement  of  the  *  accounts,  the  balance  being  clearly  estab- 
lished  against  them,  and  in  favor  of  Nixdorff,  extingoishes, 
therefore,  all  pretence  to  any  equitable  set-off  in  favor  of  Smith. 
The  decree  of  the  circuit  court  is,  therefore,  reversed,  the  injunction 
dissolved,  and  the  bill  dismissed. 


John  H.  Randolph,  Elxecutor  of  Aloernon  S.  Randolph,  deceased, 
Plaintiff  in  Error,  v,  Israel  Barrett,  Executor  of  Joel  F.  Ran- 
dolph, Deceased,  defendant  in  Error. 

16  P.  138. 

Under  the  32d  section  of  the  Jadiciary  Act,  (1  Stats,  at  Large,  91,)  the  court  may,  after  a 
plea  in  abatement,  allow  a  sammons  and  declaration  to  be  amended,  by  striking  out  "  ad- 
ministrator, &c.,"  and  inserting  "executor,  &c*' 

Motion  by  the  plaintiff  for  leaTe  to  amend,  after  a  plea  in  abatement,  and  an  order  grantiiig 
leave,  disposes  of  the  plea,  and,  as  the  defendant  appeared  only  to  plead  in  abatement,  he 
is  then  out  of  court,  and  judgment  by  de&ult  against  him  is  regular,  if  he  do  not  again 
appear. 

The  case  is  stated  in  the  opinion  of  the  court 

Hendersoih  for  the  plaintiff 
No  counsel  corUrd. 

[  *  141  ]      *  IVFEiNLET,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Mississippi. 

The  defendant  in  the  court  below  was  served  with  a  writ  of  sum- 
mons in  an  action  on  the  case,  and  a  declaration  was  filed  against 
him  as  administrator  of  aU  and  singular  the  goods  and  chattels,  &c., 
of  Algernon  S.  Randolph,  deceased,  who  died  intestate,  &c.  To 
which  the  defendant  entered  an  appearance,  and  filed  in  person  a 
plea  in  abatement,  averring  that  he  was  not  administrator  of  the 
goods  and  chattels,  &c.,  which  were  of  the  said  Algernon  S.  Randolph, 
at  the  time  of  his  death,  &c ;  but  that  he,  the  said  John  H.  Randolph, 
was  the  only  executor  of  the  last  will  and  testament  of  the  said  Al- 
gernon S.  Randolph,  deceased,  &;c  Whereupon  the  plaintiff  moved 
for  leave  to  amend  the  summons  and  declaration,  by  striking  out  ihe 
words  '<  administrator  of  all  and  singular  the  goods  and  chattels,  rights 
and  credits,  which  were  of  Algernon  S.  Randolph  at  the  time  of  his 
death,  who  died  intestate,"  and  inserting  <<  executor  of  the  last  will 
and  testament  of  Algernon  S.  Randolph,  deceased."  The  leave  was 
granted,  the  amendment  ordered,  and  the  cause  continued.  At  the 
next  term  of  the  court,  judgment  by  default  was  rendered  against  the 
defendant. 
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To  reverse  this  judgment,  the  counsel  for  the  plaintiff  in  error  relied 
on  these  grounds :  First,  The  circuit  court  had  no  authority  to  order 
the  amendment  of  the  summons  and  declaration,  there  being  nothing 
in  the  record  to  amend  by.  Secondly,  No  judgment  could  be  ren- 
dered against  the  defendant  until  the  plea  in  abatement  was  disposed 
o£  Thirdly,  Judgment  by  default  could  not  be  taken  against  the 
defendant  after  appearance  entered. 

The  power  of  the  court  to  authorize  amendments  where  there  is 
any  thing  on  the  record  to  amend  by,  is  undoubted.  In  tiiis  case,  the 
defendant  admitted  by  his  plea  that  he  was  the  person  Uable  to  the 
suit  of  the  plaintiff^  but  averred  that  he  was  executor,  and  not  admin* 
istrator.  Whether  he  acted  in  one  character  or  the  other,  he  held  the 
assets  of  the  testator,  or  intestate,  in  trust  for  the  creditors ;  and  when 
his  plea  was  filed,  it  became  part  of  the  record,  and  furnished  matter 
by  which  the  pleadings  might  be  amended.  Mestaer  v. 
Hertz,  3  Maule  &  Selwyn,  450;  Barnes's  *  Notes  of  Prac-  [  *142] 
tiee,  5 ;  1  Mass.  433.  And,  in  addition  to  these  authorities, 
express  authoriiy  is  given  by  the  thirty-second  section  of  the  Judidary 
Act  of  1789  to  the  courts  of  the  United  States  to  permit  either  of  the 
parties,  at  any  time,  to  amend  any  defect  in  the  process  or  pleadings 
upon  such  conditions  as  the  courts  shall,  in  their  discretion,  and  by 
their  rules  prescribe.  This  amendment  is,  therefore,  not  only  author- 
ized by  the  ordinary  rules  of  amendment,  but  by  the  statute  also. 

The  object  of  the  defendant  in  filing  the  plea  was  to  prove  that  he 
was  not  administrator,  and  that  he  was  executor,  and  thereby  to  abate 
the  plaintiff's  writ  The  motion  of  the  plaintiff  for  leave  to  amend 
the  writ  and  declaration,  so  as  to  charge  the  defendant  as  executor, 
and  not  as  administrator,  amounted  to  a  confession  of  the  truth  of 
the  plea ;  but  instead  of  abating  the  writ,  according  to  the  prayer  of 
that  plea,  the  court  granted  the  motion  of  the  plaintiff,  and  ordered 
the  amendment.  This  proceeding  was  a  final  disposition  of  that 
plea  in  abatement,  and,  as  the  defendant  appeared  for  the  purpose 
of  pleading  in  abatement  only,  the  decision  of  the  court  upon  the 
plea,  put  him  out  of  court ;  and  for  failing  to  appear  again  and  plead 
to  the  action,  judgment  by  default  was  properly  rendered  against  him« 
The  judgment  of  the  circuit  court  is,  therefore,  affirmed. 


Thb  ITnitbd  Btatbs,  Appellant,  v.  John  Breward,  Appellee. 

16  P.  148. 
A  money  by  the  svrvoyor-genenl  of  Florida,  made  after  Jannaiy  S4, 1818,  at  a  diffonat 

place  from  that  called  for  by  a  grant,  is  inoperatiye. 
But  if  the  grant  sofficientlj  described  the  land  to  enable  a  ranreyor  to  nm  the  lines,  It 

was  yalid,  and  a  survey  will  be  directed. 

VOL.  XIV.  19  r^         T 
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The  oertiflcAte  of  a  survey,  by  the  Barreyor-gfinec^l  of  the  Spiuush  proTinoe  of  ^orida^  i$  U 
he  taken  as  primdjade  correct. 

Appeal  from  the  Bupeiior  ooiurt  of  East  Floiidai  in  a  prooeeding 
by  petition  to  confirm  a  Spanish  title  to  lands  in  that  provinoe,  al- 
leged to  have  been  granted  to  the  petitioner  by  Governor  Coppinger. 
In  his  petition  to  the  governor,  the  applicant  stated  that  ^  he 
[  *  144  ]  *  intends  to  establish  a  mill  to  saw  lumber  for  the  supply  of 
commerce  and  the  i»ovince,  which  he  wishes  to  situate  upon 
Si  John's  River,  on  the  creek  known  by  the  name  of  little  Cedar 
Greek ;  and  wh^eas  said  costly  fabric  requires  to  secure  in  lands  aad 
timber  what  may  be  sufficient  to  cover  the  great  expenses  which 
are  necessary  to  build  it,  and  it  being  all  for  the  benefit  of  the  prov- 
ince, he  prays  tiiat  there  may  be  granted  to  him  the  usual  five 
miles  square  of  land,  or  its  equivalent,  destining  to  him  ten  thou* 
sand  acres  in  the  neighborhood  of  said  place,  aad  the  remaining  six 
jihousand  acres  in  Cedar  Swamp,  on  the  west  side  of  St  John's  Biver^ 
and  in  Cabbage  Hammock,  on  the  east  side  of  said  river." 

Governor  Coppinger's  decree  on  this  petition  states  that  ^  in  con* 
sideration  of  the  benefit  and  advantages  which  ought  to  result  in 
fetvor  of  the  province  if  what  the  interested  proposes  is  effected,  the 
lands  and  permission  which  he  solicits  are  granted  to  him,  but  with 
the  express  condition  that  he  shall  not  have  the  absolute  right  to  them 
until  he  erects  said  machine.'^ 

The  original  of  the  petition  and  decree  were  not  produced  in  evi- 
dence, neither  were  they  to  be  found  in  the  archives  at  St.  Augustine ; 
but  a  certified  copy,  under  the  hand  of  Thomas  de  Aguilar,  secretary 
of  the  government,  whose  handwriting  was  proved,  stating  that  they 
were  true  copies,  faithfully  taken  from  the  <uriginal,  which  existed  in 
his  office,  was  offered,  and  was  objected  to  by  the  disbiot  attamey, 
and  admitted  by  th^  court 

Legarij  (attorney-general,)  f(»r  the  appellants, 

Wilde,  for  the  appellee. 

[  *  145  ]      *  Catson,  J.,  delivered  the  opinion  of  the  court. 

The  petitioner  asked  five  miles  square  of  land,  being  six* 
teen  thousand  acres  on  Little  Cedar  Creek,  of  St  John's  River,  he 
intending  to  establish  a  mill  to  saw  lumbw.  Ten  thousand  acres 
were  asked  for  in  the  neighborhood  of  the  place,  and  the  remaining 
six  thousand  acres  in  Cedar  Swamp,  on  the  west  side  of  St  John's 
River,  and  in  Cabbage  Hammock,  on  the  east  side  of  that  river. 
On  the  20th  of  August,  1816,  the  governor  of  Florida  decreed  the 
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same  on  the  conditLon  the  mill  was  built.     The  condition  was  oom* 
plied  with. 

1.  On  the  27tb  of  May^  1817|  George  F.  Clark,  the  surveyor  gen- 
eral of  the  province,  surveyed  for  Breward  seven  thousand 

*  acres,  induding  Little  Cedax  Greek,  and  bounded  on  three  [  *  146  ] 
sides  by  Big  Cedajr  Creek  and  Dunn's  Creek,  and  which 
includes  the  mill     This  survey  is  valid. 

2.  There  were  laid  off  three  thousand  acres  on  the  nortiiem  part 
of  the  River  St.  John's,  and  east  of  the  Royal  Road,  leading  from  the 
liver  to  St  Mary's.  This  survey  is  proved  to  lie  four  or  five  miles 
from  the  first  survey,  and  is  on  Trout  Creek.  It  was  made  the  28th 
of  August,  1819. 

By  the  8th  article  of  the  Florida  treaty,^  all  grants  of  land  mads 
before  the  24th  of  January,  1818,  by  his  Catholic  majesty,  were  con* 
finned.  But  all  grants  made  since  thiB  24tfa  of  January,  1818,  when 
the  first  proposal  by  his  majesty  was  made  for  the  cession  of  the 
country,  are  declared  and  agreed  by  the  treaty  to  be  nuU  and  void. 
This  survey  having  been  made  at  a  different  place  from  the  land 
granted,  would,  if  confirmed,  be  a  new  appropriation  of  so  much 
land,  and  void,  if  it  had  been  ordered  by  the  governor  of  Florida,  and, 
of  course,  it  is  void,  having  nothing  to  uphold  it  but  the  act  of  the 
surveyor-general  So  this  court  held  in  Seton's  case,  10  Pet.  309. 
The  party,  however,  is  entitled  to  his  entire  ten  thousand  acres  in  the 
neighborhood  of  Little  Cedar  Creek.  The  decree  confirming  the 
three  thousand  acre  survey  is,  therefore,  reversed ;  and  this  quantity 
of  land  will  be  ordered  by  the  superior  court  of  East  Florida,  to  be 
surveyed  adjoining  the  aisven  thousand  acre  survey,  on  vacant  land, 
the  addition  to  conform  to  the  fourth  article  of  the  instructions  to  the 
surveyor-general,  of  the  10th  of  June,  1811,  (Land  Laws  United 
States,  1004.)  The  seven  thousand  acres,  and  the  three  thousand 
acres,  will  be  laid  down  in  connection,  as  one  ten  thousand  acre  sur^ 
vey.  Not  more  than  one  third  can  be  bounded  in  fit>nt  on  the  River 
St.  John's,  should  the  claimant  choose  to  add  the  three  thousand 
acres  next  to  either  side  of  the  seven  thousand  acre  tract  adjoining 
the  river.  The  seven  thousand  acre  survey  being  three  hundred  and 
sixty  chains  deep,  the  ten  thousand  acres  can  only  front  one  hundred 
and  twenty  chains. 

A  motion  was  made  to  the  court  below,  on  the  part  of  the  peti- 
tioner, to  be  permitted  to  introduce  testimony  in  regard  to  the  sur- 
vey of  three  thousand  acres;  when  ofiiared,  the  counsel  for  the 
United  States  withdrew  the  objections  to  the  introduction  of  the 

pap«; 

1  S  State,  at  Lai^,  252. 
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^  •  147  ]      •  It  is  now  insisted  for  complainant  that  the  validity  and 
legality  of  the  survey  was  admitted,  and  Richaid's  case,  8 
Pet  470 ;  Sibbald's  case,  10  Pet  323;  and  Seton's  case,  10  Pet  309, 
are  relied  upon. 

These  authorities,  we  think,  do  not  sustain  the  argument  It  being 
necessary  to  establish  that  such  a  survey  had  been  made  by  the  sur- 
veyor general,  proof  of  his  signature  was  primd  fade  sufficient  tc 
authorize  the  reading  of  the  paper ;  and  if  the  attorney  of  the  Un'ted 
States  was  satisfied  that  the  plat  and  certificate  had  been  made  by 
that  officer,  (about  which  he  could  hardly  be  mistaken,)  to  require 
proof  of  the  fact  would  have  been  useless. 

The  contests  on  Aguilar's  certificates  have  been  numerous.  Noth- 
ing was  required  but  proof  of  the  secretary's  signature  to  adoiit  in 
evidence  the  copy  of  the  concession ;  so  this  court  held  in  Mrs.  Wig- 
gin's  case,  14  Pet  346 ;  but  when  the  concession  was  admitted,  its 
legality  was  not  conceded  by  the  defendant;  no  such  ground  has 
been,  to  our  recollection,  assumed,  nor  do  we  think  it  can  be  assamed 
in  regard  to  the  survey.  To  test  its  legality  by  the  laws  and  regula- 
tions of  Spain,  it  was  necessary  the  court  should  have  the  survey  in 
.  evidence.  It  was  the  common  case  of  the  competency  of  a  title 
paper,  wanting  legal  effect ;  the  court,  therefore,  properly  admitted  the 
paper,  but  improperly  adjudged  it  gave  title  to  the  land. 

3.  The  next  survey,  (dated  in  1819,)  is  for  two  thousand  acres  in 
Cedar  Swamp,  west  of  the  Biver  St  John's,  at  a  place  known  under 
the  name  of  Sugar  Town.  Had  this  last  designation  been  left  out, 
no  difficulty  could  be  raised  in  regard  to  the  fact  that  the  survey  had 
been  located  at  the  place  granted ;  nor  do  we  think  this  makes  any 
difference,  although  a  witness  proves  he  knew  nothing  of  such  a  town. 

The  surveyor  having  described  the  land  as  laid  off  within  the  de- 
scription of  the  grant,  we  take  the  fact  to  be  primd  facie,  as  he  certi- 
fies it ;  nor  do  we  think  the  certificate  discredited  by  the  further 
description,  even  should  the  object  called  for  not  be  found.  This 
survey  is,  therefore,  confirmed. 

4.  The  survey  of  four  thousand  acres,  (dated  in  April,  1819,)  is  in 
Cabbage  Hammock,  and  within  the  grant,  taking  the  certificate  of 

the  surveyor-general  to  be  primd  facie  true.  And  this,  we 
[  *  148  ]  think,  is  the  credit  that  lawfully  attaches  to  it     His  *  duties 

were  prescribed  by  the  instructions  to  him  in  1811,  (Land 
Laws,  1034 ;)  and  if  his  plat  and  certificate  are  lawful  on  their  face, 
they  must  be  accredited  until  the  United  States  disprove  them,  which 
they  have  the  right  to  do,  if  the  survey  on  the  ground  does  not,  in 
&ctj  correspond  to  the  land  granted,  although  the  certificate  may 
declare  it  to  be  at  the  proper  place.     This  survey  is  also  confirmed* 
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The  cause  is,  however^  remanded  to  the  court  below,  to  be  far- 
ther proceeded  in  as  regards  the  rejected  survey  of  thiee  thousand 
aiires. 

11  H.  68. 


ZvKAS  Fulton  and  others,  Plaintifb  in  Error,  v.  Morgan  AFAFPBa, 
Defendant  in  Error. 

16  P.  149. 

Undor  the  S5th  section  of  the  Jadiciacy  Act,  (1  Stnta.  at  Laige,  85,)  if  the  deddon  of  «ho 
stote  conrt  was  in  favor  of  the  title  claimed  bj  the  plaintiff  under  an  act  of  congress,  thif 
oonrt  has  not  jurisdiction,  although  proceedings  and  acts  under  another  act  of  congress, 
wers  relied  on  to  show  fraud  in  the  title  of  the  plaintiff,  and  the  state  conrt  denied  all  sudi 
eflfbct  to  those  proceedings. 

The  case  is  stated  in  the  opinion  of  the  oonrt 
Cozej  for  the  motion. 
OriUendefij  contra. 

Tanby,  C.  J.,  deliyered  the  opinion  of  the  conrt. 

This  case  is  brought  up  by  -writ  of  eiror  from  the  high  court  of 
appeals  of  the  State  of  Mississippi  A  motion  was  made  at  the 
last  term  to  dismiss  the  case,  upon  the  ground  that  this  conrt  has 
not  jurisdiction  under  the  26th  section  of  the  act  of  1789;  but  the 
aigument  upon  the  motion  was  not  heard  until  about  the  close  of 
the  session,  when  many  other  cases  were  pressing  upon  the  attention 
of  the  court ;  and  it  was  therefore  held  under  advisement  until  the 
present  term. 

It  appears  that  an  action  of  ejectment  was  brought  for  certain 
lands  in  the  State  of  Mississippi,  by  Morgan  M'Affee,  to  which  the 
present  plaintiffi  in  error  appeared  as  defendants ;  and  upon 
*  the  trial,  the  verdict  and  judgment  were  in  favor  of  M' Af-  [  *  150  ] 
fee.  The  defendant  in  that  suit  thereupon  appealed  to  the 
high  court  of  appeals,  where  the  judgment  of  the  inferior  court  was 
affirmed. 

A  brief  statement  will  show  the  points  that  arose  in  the  state 
court,  so  far  as  they  are  material  upon  the  questipn  of  jurisdiction. 

By  the  act  of  congress,  of  April  20,  1832,'  entitled:  <<  An  act  for 
the  relief  of  Jefferson  College,  in  the  State  of  Mississippi,"  the 
trustees  of  the  college  were  authorized  to  relinquish  certain  lands 
which  had  been  reserved  for  the  use  of  the  college,  and  to  locate  oi 
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cnfer  oth«r  lands  in  lieu  of  them.  The  4th  section  of  this  law 
anthorized  the  college  to  transfer  the  right  of  location  or  entry  con- 
ferred by  the  act ;  and  declared  that  the  assignee  should  be  entitled 
to  Receive  a  certificate  from  the  register  of  the  proper  land-office, 
which  should  be  ^^  accounted  and  held  as  valid  and  complete  as  if  a 
patent  had  issued  therefor." 

At  the  trial  of  the  ejectment,  IWAffee,  the  lessor  of  the  plaintifij 
made  title  under  a  certificate  dated  August' 18, 1834,  issued  to  him 
as  assignee  of  Jefferson  College,  by  virtue  of  this  act  of  congress. 
The  certificate  was  read  in  evidence,  subject  to  all  legal  exceptions; 
the  defendants  in  the  case  giving  notice  at  the  time,  that,  in  the  pro- 
gress of  the  trial,  they  would  offer  evidence  that  the  said  certificate 
was  purchased  fraudulently  by  the  said  AFAffee.  The  defendants 
then,  for  the  purpose  of  showing  that  no  patent  had  ever  issued,  by 
virtue  of  the  said  certificate;  ofl^ed  in  evidence  six  patents,  which 
had  been  issued  on  preemption  certificates ;  and  which  it  was  admit- 
ted covered  the  land  embraced  by  the  certificate  of  IVTAffee.  These 
patents  were  granted  in  1837  and  1838  to  different  persons,  under 
whom  the  defendants  claimed  the  possession.  And  in  order  to  show 
that  the  said  certificate  of  AFAfifee  was  fraudulently  obtained,  they 
offered  to  prove  that  the  parties  to  whom  the  patents  above  men- 
tioned issued,  were  entitled  to  the  benefit  of  preemption  in  the  said 
land,  under  the  acts  of  congress  then  in  force,  before  the  lessor  of  the 
plaintiff  obtained  his  certificate ;  that  they  were  present  at  the  land* 
office,  with  money  to  enter  and  pay  for  the  same ;  and  offered  to 
pay,  in  the  presence  of  M'Aifee,  on  the  day  he  obtained  his  certifi- 
cate, and  before  he  obtained  it ;  and  that  the  defendants 
[  •  151  ]  had  •  acquired  possession  of  thp  lands  afterwards,  when 
these  preemption  claims  had  been  allowed  This  testi- 
mony was  objected  to  on  the  part  of  the  lessor  of  the  plaintiff,  and 
the  court  refused  to  permit  it  to  go  to  the  jury,  upon  the  ground  that 
the  certificate  could  not  be  impeached  at  law  for  fiuud. 

The  defendants  then  offered  to  prove  by  the  register  of  the  land* 
office,  that  the  preemption  claims  before  mentioned  were  finally 
allowed  and  paid  for,  and  that  the  patents  produced  by  the  defend- 
ants, issued  upon  them ;  and  that  the  commissioner  of  the  general 
land-office  had  rejected  AFAffee's  certificate,  and  refrised  to  issue  a 
patent  upon  it.     This  evidence  was  also  rejected. 

The  defendants  then  moved  the  court  to  exclude  the  said  certifi- 
cate, as  evidence  of  legal  titie  in  the  lessor  of  the  plaintiff;  but  the 
motion  was  overruled. 

Exceptions  were  taken  to  these  opinions,  and  the  case  was  car^ 
ried  to  the  high  court  of  errors  and  appeals,  where  the  judgment  of 
the  inferior  court  was  affirmed  as  hereinbefore  mentioned^  , 
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From  this  statement  of  the  case,  it  will  appear^  that  the  only  light 
jiawn  in  qaestion  was  that  claimed  by  M'Affee  under  his  certificate. 
If  that  certificate  waa  a  good  legal  title,  it  was  elder,  and  therefore 
superior,  to  the  legal  title  derived  under  the  patents  produced  by 
the  defendants. 

The  testimony  offered  to  show  that  the  certificate  was  £raadu« 
lenHy  obtained,  was  intended  to  impeach  the  title  M'Affee  claimed 
under  it;  and  the  objection  to  its  legal  effect  was  made  for  the 
same  purpose.  The  patents  given  in  evidence  by  the  defend* 
ants  were  not  offered  for  the  purpose  of  showing  the  legal  title  out 
of  the  lessor  of  the  plaintiff";  nor  for  the  purpose  of  deriving  a  legal 
title  under  them  older  than  the  plaintiff's  certificate,  by  virtue  of  the 
act  of  June  19, 1834,^  mentioned  in  the  exception,  or  any  other  law 
of  the  United  States ;  for  it  is  stated  in  express  terms  that  they  were 
offered  in  order  to  show  that  no  patent  had  ever  been  issued  on 
M'Affee's  certificate.  They  were  intended,  therefore,  with  the  other 
evidence,  to  prove  that  this  certificate  was  fraudulently  and  improp- 
erly obtained ;  that  its  authority  had  been  denied  by  the  commis- 
sioner of  the  general  land-office ;  and  consequently,  that  it  did  not 
confer  on  the  lessor  of  the  plaintiff  a  valid  legal  title,  upon  which  he 
could  recover  in  ejectment. 

*  These  being  the  only  questionB  raised  in  the  state  court,  [  *  152  ] 
and  being  there  decided  in  favor  of  the  right  claimed  by 
M'Affee,  under  the  act  of  1832,  we  have  no  authority  to  revise  the 
judgment.  In  order  to  give  this  court  jurisdiction  under  the  25th 
section  of  the  act  of  1789,  it  is  not  sufficient  that  the  construction 
of  the  act  of  congress,  or  the  vedidity  of  the  right  claimed  by  M'Af- 
fee, was  drawn  in  question,  and  decided  by  the  state  court  It  must 
also  appear  that  the  decision  v^as  against  the  right  claimed. 

We  do  not  mean  to  express  any  opinion  as  to  the  rights  in  con- 
test between  the  parties.  The  question  before  us  concerns  merely 
the  jurisdiction  of  this  court,  upon  the  case  as  it  is  now  presented ; 
and  it  is,  therefore,  not  material  to  the  present  inquiry  whether  the 
parol  evidence  offered  by  the  defendants  was  or  was  not  properly 
rejected.  For  the  decision  on  that  point,  as  well  as  on  the  question 
as  to  the  legal  effect  of  the  certificate  having  been  in  favor  of  the 
light  claimed;  this  court  is  not  authorized  to  eisamine  into  the  cor- 
rectness of  the  judgment  given  by  the  state  court.  The  power  of 
the  supreme  court,  in  this  respect,  is  carefully  defined  and  restricted 
by  the  act  of  1789 ;  and  it  is  our  duiy  not  to  transcend  the  limits  of 
the  jurisdiction  conferred  upon  it.  The  writ  of  error  must,  there- 
fore, be  dismissed,  for  want  of  jurisdiction. 

7  H.  788;  10  H.  311 ;  19  H.  888;  1  Wal.  612. 
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The  United  States,  Appellants,  v.  Pedro  Mibanda  and  othen^ 

Appellees. 

16  P.  158. 

A  grant,  by  the  local  anthorities  of  Spain,  in  East  Florida,  of  "a  sqoare Of  eight  leagoM 
of  land  on  the  waters  of  Hillsborongh  and  Tampa  bays,"  not  located  by  a  surey  raDOg» 
nized  by  those  authorities,  before  January  24, 1818,  did  not  separate  any  particular  tract 
from  the  public  domain,  is  not  capable  of  being  surveyed  by  its  calls,  and  consequently 
made  no  title  which  is  protected  by  the  treaty  of  1819,  between  the  United  States  and 
Spain. 

The  petition  and  grant,  on  the  effect  of  which  this  case  depended, 
were  as  follows :  — 

His  Excellency  the  Grovemor:  — 

Don  Pedro  Miranda,  second  pilot  of  the  launch  of  the  bar  of  this 
port,  with  the  most  profound  respect  represents  to  your  excellency: — 
That  he  has  the  honor  to  serve  his  Catholic  majesty 
[  •  164  ]  [whom  •  may  God  preserve]  ftom  the  year  1798,  when  he 
was  employed  as  rower  of  the  said  launch,  in  which 
capacity  he  remained  until  he  was  promoted  to  his  present  post,  on 
account  of  his  known  merits  and  experience.  Moreover,  your  excel- 
lency well  knows  the  veracity  of  his  good  conduct,  fidelity,  and  de- 
votion to  the  service  of  his  majesty;  of  which  he  has  given  proofs  in 
various  expeditions,  which  by  order  of  his  government  your  petitioner 
undertook  along  the  watercourses  of  this  province,  when  it  was  over- 
run by  rebels ;  and  as  for  so  distinguished  services  and  others  ren- 
dered to  the  satisfaction  of  your  excellency,  your  petitioner  has  not 
received  any  compensation  whatever,  and  as  he  finds  himself  in  a 
penurious  condition,  and  without  any  other  expectations  but  from  the 
protection  of  your  excellency,  therefore,  he  supplicates  your  excel- 
lency to  be  pleased,  in  remuneration  of  all  which  he  has  represented, 
and  in  consideration  of  his  present  destitute  situation,  to  grant  to  him 
in  absolute  property,  a  square  of  eight  leagues  in  the  royal  lands 
which  are  found  on  the  waters  of  Hillsborough  and  Tampa  bays,  in 
this  province,  in  virtue  of  royal  orders  on  the  subject  of  granting 
lands  gratuitously  to  Spanish  subjects ;  which  favor  your  petitioner 
hopes  to  receive  from  the  justice  of  your  excellency. 

St.  Augustine  of  Florida,  19th  November,  1810. 

Decree. 

St.  Augustine  of  Florida,  26th  NoYember,  1610. 
The  merits  and  services  alleged  by  this  party  being  well  known  to 
this  government,  I  grant  to  him  in  the  terms  which  he  solicits,  the 
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Baid  quantity  of  land  in  the  places  which  he  indicates,  without  pre- 
judice to  a  third  party ;  and  as  a  proof  of  this  grant,  to  be  shown  at 
all  times^  let  a  certified  copy  of  this  proceeding  be  issued  to  him 
from  the  secretary's  office  for  his  security.  White. 

Legate^  (attorney-general,)  and  Duvallj  for  the  United  States. 

Ogden  and  Oarrj  contra. 

•  Wayne,  J.,  delivered  the  opinion  of  the  court  [  *  156  J 

Appeal  from  the  superior  court  of  East  Florida. 

The  defendants  in  error  claim  title  to  a  tract  of  land,  under  a  grant 
made  by  Governor  White,  on  the  26th  November,  1810,  to  Don  Pe- 
dro Miranda,  containing  eight  leagues  square,  or  three  hundred  and 
sixty-eight  thousand  six  hundred  and  forty  acres,  on  the  waters  of 
Hillsborough  and  Tampa  bays,  in  the  eastern  district  of  the  territory 
of  Florida. 

Miranda's  petition  for  the  grant,  and  the  grant,  are  in  pages  153, 
154,  of  the  printed  record. 

After  a  recital  of  services,  he  asks  as  a  remuneration,  and  in  con- 
sideration of  his  destitute  condition,  that  there  may  be  granted  to 
him  in  absolute  property,  a  square  of  eight  leagues  in  the  royal  lands 
which  are  found  on  the  waters  of  Hillsborough  and  Tampa  bays,  in 
virtue  of  royal  orders  on  the  subject  of  granting  lands  gratuitously 
to  Spanish  subjects.  The  governor,  in  reply,  acknowledges  his  ser* 
vices,  and  grants  to  him  ^^  in  the  terms  as  he  solicits,  the  quantity  of 
land  in  the  places  which  he  indicates,  without  prejudice  to  a  third 
party;"  and  directs,  "a  certified  copy  of  the  proceeding  to 
be  issued  to  him  from  the  secretary's  *  office  for  his  security.  [  *  156  ] 
It  does  not  appear  that  such  certified  copy  was  given  to 
him ;  but  AguUar,  who  was  secretary  when  the  grant  was  made, 
deposes  that  he  remembers  that  the  grant  was  made  to  Miranda  for 
his  deserts  and  services  on  the  shores  of  Hillsborough  and  Tampa 
bays ;  "  that  it  was  a  part  of  eight  leagues  square,  or  thereabouts ; " 
and  he  further  says,  ^e  handwriting  to  the  grant  is  the  legitimate 
signature  of  Governor  White.  The  district  attorney  admits  that  he 
has  seen  in  the  office  of  the  archives  of  Florida,  a  document,  of 
which  that  introduced  by  the  complainants  is  a  copy. 

No  survey,  however,  of  the  land  was  made  whilst  Florida  was  a 
province  of  Spain.  Nor  wus  any  attempt  made  by  the  grantee,  or 
by  any  agent  or  person  claiming  under  him,  to  occupy  any  land  un- 
der this  grant,  or  to  make  a  survey  of  it,  until  after  the  Floridas  had 
been  ceded  to  the  United  States.     The  complainants  allege  that  one 
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was  made  in  1821,  by  Charles  "Vignolles,  a  surveyor  of  East  Florida; 
and  this  survey  is  the  first  assertion  of  right  in  the  premises  by  the 
grantee.  After  this  survey  was  made,  the  grantee  conyeyed  portions 
of  the  land,  between  the  years  1822  and  1828,  to  the  claimants  asso- 
ciated with  him  in  this  suit.  They  allege  that  a  claim  for  the  whole 
of  the  lands  was  submitted  to  the  examination  of  the  commissioners 
appointed  under  the  act  of  congress  of  3d  March,  1823.^  3  Story, 
1907,  entitled  an  act  for  ascertaining  claims  and  titles  to  lands  in  the 
territory,  of  Florida.  The  survey  made  by  VignoUes,  however,  is  not 
in  the  record ;  nor  does  it  seem  to  have  been  in  evidence  on  the  trial 
of  the  cause  in  the  court  below. 

By  agreement  between  the  solicitors  and  counsel  of  the  parties,  a 
proformd  decree  was  given  for  forty-six  thousand  and  eighty  acres 
of  land,  in  favor  of  the  complainants,  situated  on  the  waters  of  the 
bays  of  Hillsborough  and  Tampa ;  and  from  this  decree  the  cause 
has  been  brought  to  this  court  by  appeal  by  the  United  States. 

We  do  not  think  it  necessary  to  discuss,  in  detail,  the  points  urged 
in  argument  for  and  against  the  confirmation  of  this  grant. 

Two  considerations  are  decisive  of  its  invalidity. 

The  grant  is  void,  no  land  having  been  severed  firom  the  public 
domain  previous  to  the  24th  January,  1818 ;  and  because  the  calls  of 
the  grant  are  too  indefinite  for  locality  to  be  given  to  them. 
[  *  157  ]  *  The  petitioner  asks  for  ^<  a  square  of  eight  leagues,  in 
the  royal  lands  which  are  found  on  the  waters  of  Hills- 
borough and  Tampa  bays."  The  grant  is,  '^  I  grant  to  him,  in  the 
terms  which  he  solicits,  the  said  quantity  of  land  in  the  places  which 
he  indicates." 

Tampa,  or  Espiritu  Santa,  as  it  was  known  or  called  before  Florida 
was  ceded  to  the  United  States,  is  the  largest  bay  on  the  Gulf  of 
Mexico.  It  is  at  least  forty  miles  long,  and  in  one  or  more  places, 
firom  thirty  to  forty  miles  broad.  Hillsborough  River  empties  into  it 
firom  the  north.  To  the  southeast  of  Hillsborough  Biver  are  |he 
Indian  and  Alafia  rivers.  Lower  down  the  bay,  on  the  same  side, 
is  Manali  Biver,  firom  sixteen  to  twenty  miles  wide  at  its  mouth ; 
and  Oyster  Biver  is  twenty  miles  below  the  ManalL  The  eastern 
part  of  this  bay  was  by  the  British  called  Hillsborough ;  and  the 
little  bay  attached  to  the  north  side,  Tampa.  The  little  Tampa  is 
an  elliptical  basin,  about  ten  miles  in  diameter.  There  are  many 
islands  in  the  bay,  especially  on  the  western  part  and  at  its  mouth ; 
and  Tampa  extends  to  Sarragossa  Bay.  Williams's  Territory  of 
Florida,  page  24. 

°jibiz 
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Where,  in  this  extensive  area,  shall  this  grant  be  located  ?  Shall 
it  be  on  either  of  the  rivers  emptying  into  the  bay  ?  On  the  eastern 
or  western  side  of  the  bay  ?  At  its  head,  or  at  its  mouth  ?  Shall  it 
be  a  contigaous  body  of  land  on  Hillsborough  Bay,  or  on  Httle 
Tampa ;  or  shall  it  be  divided  in  equal  parts  on  both  ?  If  the 
grantee  claims  a  right  to  survey  on  EQllsborough  and  little  Tampa, 
as  the  places  indicated  in  his  petition,  then  it  cannot  be  taken  in  a 
single  body  ^  of  a  square  of  eight  leagues ; "  for  the  former  being  on 
the  east  part  of  the  bay,  and  the  latter  on  the  north  side,  neither  the 
dimension  nor  form  of  the  grant  could  be  surveyed  touching  on 
both.  And  this,  whether  it  is  to  be  taken  in  a  square  of  four  equal 
sides,  or  in  a  rectangular  parallelogram  with  a  part  of  one  third  of 
the  bay ;  which  last  is  the  mode  prescribed  by  the  Spanish  authorities 
for  surveys  on  navigable  waters. 

Shall  it  be  left;  to  the  grantee  to  choose,  or  shall  the  court  arbitra- 
rily fix  upon  a  point  for  the  beginning  of  a  survey  ?  If  there  was  a 
starting-point,  the  claimants  might,  putting  aside  the  other  questions 
in  the  case  against  the  confirmation  of  the  grant,  be  entitled  to  a 
survey.  But  there  is  none.  No  survey  was  made  under 
the  grant  whilst  Florida  belonged  to  Spain.  Indeed,  *  it  [  *  158  J 
appears  firom  the  record,  that  neither  the  governor  making 
the  grant,  nor  any  other  governor  of  Florida  after  him,  ever  gave  an 
order  for  a  survey  of  this  grant  The  grantee,  though  all  the  time 
in  Florida,  firom  the  time  when  the  grant  was  given  until  the  treaty 
with  Spain  was  made,  a  period  of  nine  years,  did  not  apply,  or  if  he 
did,  did  not  receive  firom  the  authorities  of  Spain  an  order  for  a  sur- 
vey. The  case  shows  that  in  other  grants  of  land  made  to  him,  sub- 
sequently to  the  date  of  that  now  under  consideration,  and  there  are 
nine  or  ten  of  them  in  the  record,  pages  81  to  93,  inclusive ;  that 
Miranda  uniformly  had  them  consunmiated  by  a  royal  title.  And  it 
is  also  worthy  of  remark,  that,  in  his  petition  to  Governor  Cop- 
pinger,  on  the  16ih  of  September,  1817,  after  reciting  his  services 
firom  1794  to  1812,  in  the  defence  of  the  province,  and  that  he  had 
had  in  his  charge  divers  extraordinary  commissions,  he  states,  ^  for 
which  he  had  never  had  any  compensation  whatever."  What,  then, 
had  become  of  his  grant  for  a  square  of  eight  leagiies  in  the  royal 
lands  which  are  found  on  the  waters  of  Hillsborough  and  Tampa 
bays? 

The  locality,  then,  of  the  premises,  was  not  acknowledged  by  the 
authorities  of  Spain.  No  effort  was  made  to  give  identity  to  the 
grant  before  the  treaty  ^  was  ratified. 

Is  such  a  grant  protected  by  the  treaty  ?     We  think  not     The 
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eighth  article  of  the  treaty  is :  "All  the  grants  of  land  made  before 
the  24th  of  January,  1818,  by  his  Catholic  majesty,  or  by  his  lawftd 
authorities  in  the  said  territories,  ceded  by  his  majesty  to  the  United 
States,  shall  be  ratified  and  confirmed  to  the  persons  in  possession 
of  the  lands,  to  the  same  extent  that  the  same  grants  would  be  valid 
if  the  territories  had  remained  under  the  dominion  of  his  Catholic 
majesty.  But  the  owners  in  possession  of  such  lands,  who  by  rea- 
son of  the  recent  circumstances  of  the  Spanish  nation,  and  the  revo- 
lutions in  Europe,  have  been  prevented  from  fulfilling  all  the  condi- 
tions of  their  grants,  shall  complete  them  within  the  times  limited  in  the 
same,  respectively,  from  the  date  of  this  treaty,  in  default  of  which 
the  said  grants  shall  be  null  and  void.  All  grants  made  since  the 
24th  of  January,  1818,  when  the  first  proposal,  on  the  part  of  his 
Catholic  majesty  for  the  cession  of  the  Floridas  was  made,  are  hereby 

declared  and  agreed  to  be  null  and  void."  The  words  in 
[  *  159  ]  the  foregoing  *  extract  shall  be  ratified  and  confirmed  to  the 

persons  in  possession  of  the  land,  have  been  decided  by  this 
court,  in  Percheman's  case,  7  Pet.  51 ;  to  mean,  "  the  grants  shall 
remain  ratified  and  confirmed  to  the  persons  in  possession  of  theniy 
to  the  same  extent,  &c.  &c. ; "  or,  as  this  court  said  in  Kingsley's 
case,  12  Pet  476,  '<  stand  ratified  and  confirmed  to  the  same  extent 
that  the  same  grants  would  be  valid,  if  Florida  had  remained  under 
the  dominion  of  Spain."  And  the  words,  "  jn  possession  of  them,'* 
have  by  this  court,  in  Arredondo's  case,  6  Pet  741,  and  in  aU  other 
cases  upon  Florida  grants,  after  it,  been  determined  not  to  imply 
occupation  or  residence  only,  biit  a  legal  seisin.  The  court  said  in 
that  case :  <<  By  grants  of  land  we  do  not  mean  the  mere  grant  itself 
but  the  right,  titie,  legal  possession,  and  estate,  property,  and  owner- 
ship, legally  resulting  upon  a  grant  of  land  to  the  owner."  But,  in 
the  case  before  us,  from  the  want  of  survey,  or  some  point  for  the 
beginning  of  one,  there  can  neither  be  a  seisin  in  fact  nor  in  la^w* ; 
for  identity  of  premises  is  as  essential  for  a  seisin  in  law,  as  it  is 
necessarily  implied  in  a  seisin  in  fact  The  grantee,  then,  can  only 
claim  validity  for  this  grant  to  the  same  extent  that  it  would  have 
been  valid,  if  the  territories  had  remained  under  the  dominion  of  hia 
Catholic  majesty.  And  this  brings  up  the  questions,  how  far  this 
grant  was  valid  when  the  Floridas  were  ceded  to  the  United  States ; 
or  whether,  in  the  situation  in  which  this  grantee  stood  when  the 
treaty  was  made,  he  had  more  than  a  permission  to  ask  for  the 
means  of  having  the  lands  identified,  that  he  might  have  a  right  of 
possession. 

The  grant  was  made  in  1810.     No  order  of  survey  was  made ; 
nothing  was  done  to  withdraw  the  land  from  the  general  mass  of 
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piopertyi  or  to  show  what  it  was,  which  was  to  be  withdrawn.  It 
therefore  remained  in  the  king  of  Spain,  with  the  power  to  consum- 
mate that  which  had  been  done  on  Miranda's  petition,  into  a  com- 
plete title ;  according  as  it  might  be  his  pleasure  to  do  or  not  to  do 
80.  And  when  he  ceded  the  Floridas  to  the  United  States,  the  latter 
were  placed  in  respect  to  this  grantee,  exactly  in  the  situation  in 
which  his  Catholic  majesty  had  stood.  This  being  so,  the  eighth 
article  of  the- treaty,  on  the  most  liberal  interpretation  of  the  intent- 
tions  which  actuated  the  high  contracting  parties,  imposes  upon  the 
United  States  no  obligation  to  make  a  title  to  lands  of 
which  the  grantee  had  neither  an  actual  seisin,  *  nor  a  seisin  [  *  160  J 
in  law.  Identity  is  essential  for  the  latter,  and  has  uni- 
formly been,  in  the  contemplation  of  this  court,  when  it  has  con- 
firmed Florida  grants,  inchoate  or  complete.  This  court  said  in 
Forbes's  case,  16  Pet  182:  "The  courts  of  justice  can  only  adjudge 
what  has  been  granted,  and  declare  that  the  lands  granted  by  the 
lawful  authorities  of  Spain,  are  separated  from  the  public  domain.'' 
The  grant  now  sought  to  be  confirmed,  was  not  so  separated  by  sur- 
vey, or  by  any  such  distinctive  call  as  will  admit  of  a  survey.  In 
Forbes's  case,  just  mentioned,  the  grant  was  for  land  "  in  the  district 
or  bank  of  the  River  Nassau ; "  and  the  court  say,  after  noticing  the 
uncertainty  of  the  description  for  the  location  of  the  land :  "  No  sur- 
vey of  the  land  granted  was  ever  made ;  the  duty  imposed  upon  the 
grantee  to  produce  the  plat  and  demarcations  in  proper  time,  was 
never  performed.  This  was  a  condition  he  assumed  upon  himself; 
the  execution  and  return  of  the  survey  to  the  proper  office,  in  such 
case,  could  only  sever  the  land  grcmted  from  the  public  domain." 
^  No  particular  land  having  been  severed  firom  the  public  domain  by 
John  Forbes,  his  was  the  familiar  case  of  one  having  a  claim  on  a 
large  section  of  country,  unlocated,"  &c.  &c.  "  In  such  a  case,  the 
government  has  ever  been  deemed  to  hold  the  fee  unaffected  by  a 
vested,  equitable  interest,  until  the  location  was  made,  according  to 
the  laws  of  the  particular  country."  And  though,  in  the  decree 
granting  the  land  to  Forbes,  the  governor  says :  "  It  will  be  the  duty 
of  the  party  to  produce  the  plat  and  demarcations  in  the  proper 
time;"  it  does  not  vary  the  principle,  but  rather  serves  to  establish 
it,  that,  "  in  grants  of  land  with  uncertain  designations,  to  be  made 
on  a  large  district  of  country,  they  must  have  been  severed  from  the 
public  domain  by  survey,  or  be  void  for  want  of  identity."  Upon 
mature  deliberation,  the  same  doctrine  was  held  in  Buyck's  case,  15 
Pet  215,  which  was  a  grant  for  lands  "  at  Mosquito,"  "  south  and 
north  of  said  place."  Also  in  O'Hara's  case,  16  Pet  276 ;  again,  in 
Delespine's  case,  15  Pet  319. 

VOL.  XIV.  20  r^^^^T^ 
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Indeed,  the  settled  doctrine  of  this  court,  in  respect  to  these 
Florida  grants,  is,  that  grants  for  lands  embracing  a  wide  extent  of 
country,  or  within  a  large  area  of  natural  or  artificial  boundaries,  and 
which  granted  lands  were  not  surveyed  before  the  24th  of  January, 

1818,  and  which  are  without  such  designations  as  will 
[  *  161  ]  *  give  a  place  of  beginning  for  a  survey,  are  not  lands  with* 

drawn  from  the  mass  of  vacant  lands,  ceded  to  the  United 
States  in  the  Floridas,  and  are  void,  as  well  on  that  account,  as  for 
being  so  uncertain  that  locality  cannot  be  given  to  them.  The  decree 
of  the  court  below  is  reversed,  and  the  grant  declared  to  be  invalid 

SH.  611,  778;  10  H.  541;  11  H.  115. 


The  United  States,  Appellants,  v.  John  W.  Low  et  oL  Appellees. 

16  P.  162. 
A 'grant  of  "ten  thonsand  acres  on  the  northwest  side  of  the  head  or  lagoon  of  Indiaa 
River/'  made  by  the  local  aathorities  of  Spain  in  East  Florida,  —  Held,  under  the  ciicain- 
stances,  to  be  safficiently  specific  to  support  a  survey,  made  after  the  date  of  the  treaty  of 
1819,  between  the  United  States  and  Spain. 

Appeal  from  the  superior  court  of  East  Florida.  The  petition 
and  grant  under  which  the  title  was  claimed,  set  forth  that,  ^'  bound- 
ing with  the  petitioner's  land,  on  Bell  River,  there  was  a  creek  known 
by  the  name  of  Doctor's  Branch,  which  was  suitable  for  the  estab- 
lishment of  a  water  saw-mill,  and,  as  he  could  construct,  and  was 
desirous  of  constructing  immediately  a  saw-mill  on  said  place,  if  he 
could  obtain  the  permission  of  government,  and  a  grant  of  the  accus* 
tomed  quantity  of  land  for  the  supply  of  lumber,  and  the  assurance, 
in  his  favor,  that  the  great  expenses  that  were  indispensable 
[  *163  ]  to  its  construction,  and  the  risks  to  which  he  *  would  be 
liable,  would  be  compensated;  he,  therefore,  prayed  that 
the  governor  would  grant  him  five  nules  square  of  land,  or  its  equiva- 
lent, permitting  him  to  take  6,000  acres  in  the  vacant  lands  in  the 
neighborhood  of  Doctor's  Branch,  and  10,000  acres  on  the  northwest 
side  of  the  head  or  lagoon  of  Indian  River." 

The  governor's  decree  on  this  petition  states  that, ''  in  considera- 
tion of  the  benefit  and  utility  that  would  result  to  the  province,  should 
it  be  executed  as  the  petitioner  proposed,  he  grants  him  the  permis- 
sion he  •asked,  likewise  the  lands  at  the  places  he  mentioned;  with 
the  express  condition  that,  until  he  erected  the  said  machine,  ho 
should  not  have  an  absolute  right  in  them,"  &c. 

LegarS^  (attorney-general,)  for  the  United  States. 

Berrien  and  TFi&fc,  for  the  appellees. 
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•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  166  ] 
This  was  a  mill  grant  of  five  miles  square  of  land,  or 

16,000  acres;  that  is,  at  Doctor's  Branch,  vtrhere  the  mill  was  in« 
tended  to  be  erected,  6,000  acres ;  and  10,000  acres  '^  on  the  north- 
west  side  of  the  head  or  lagoon  of  Indian  River." 

The  concession  was  made  (6th  of  April,  1816,)  on  the  condition 
that  the  mill  was  built     The  mill  was  erected.  . 

The  first  survey  was  made  at  Doctor's  Branch,  in  1819,  and  is  firee 
from  objection. 

The  second,  for  10,000  acres,  was  made  February,  1820,  by  the 
surveyor-general  of  East  Florida,  ^  northwestwardly  of  the  head  of 
Indian  River,  and  west  of  the  prairies  of  the  stream  called  North 
Creek ;  which  empties  itself  at  the  head  or  pond  of  said  river."  Such 
is  the  description  in  the  certificate  of  the  surveyor-general.  The  sur- 
vey had  been  objected  to,  but  the  objection  was  withdrawn  at  the 
hearing  below ;  and  it  is  insisted  that  a  waiver  of  its  legality  must 
be  inferred.  The  objection  extended  to  the  competency  of  the  paper 
as  evidence,  and  not  to  its  effect  when  heard ;  so  the  court  held  in 
Breward's  case,  at  this  term. 

The  ofiicial  return  of  the  surveyor-general  has  accorded  to  it  thf 
force  of  a  deposition.  So  we  held  in  the  cases  of  Breward  and  Han- 
son ;  to  which  we  refer. 

The  land  could  only  be  surveyed  at  the  place  granted;  if  else- 
where,  it  would  have  been  a  new  appropriation,  when  the  survey 
bears  date  in  1819,  contrary  to  the  eighth  article  of  the  treaty  with 
Spain ;  ^   and  the  question  is,  was  it  at  the  proper  place  ? 

It  was  granted  ^<on  the  northwest  side  of  the  head  of  Indian  River, 
or  lagoon." 

•  According  to  the  strict  ideas  of  conforming  a  survey  to  [  *  167  ] 
a  location,  in  the  United  States,  the  survey  would  be  located 
adjoining  the  natural  object  called  for,  there  being  no  other  to  aid 
and  control  the  general  call ;  and  therefore  the  head  of  the  lagoon 
would  necessarily  have  formed  one  boundary.  But  it  is  obvious 
more  latitude  was  allowed  in  the  province  of  Florida.  The  object 
of  the  grant  was  timbered  land,  fit  for  the  supply  of  lumber ;  and  if 
the  nearest  vacant  timbered  land  to  the  head  of  the  lagoon  was  sur- 
veyed, the  intentions  of  the  government  and  of  the  grantee  were  com- 
pUed  with.  This  was  the  construction  given  by  the  surveyor-general 
to  the  words  "  northwest  side."  He  permitted  the  general  call  to 
vary  so  far,  and  no  farther,  as  to  secure  timbered  land,  excluding  the 
prairies  next  the  head  of  the  lagoon.  The  legality  of  the  survey  de- 
pends on  the  fact     The  description  given  in  the  certificate  above 

1  8  Stats,  at  Large,  252. 

Digitized  by  CjOOQ IC 


«82         SUPREME   COURT  OF  THE  UNITED  STATES. 


Hyde  v.  BoorMm.    16  P. 


recited,  and  that  set  forth  by  the  decree,  mast  be  taken  together ;  the 
lines  and  boundaries  on  other  lands  are  given  in  the  decree.  The 
complaint  is  that  the  land  was  surveyed  too  far  west  On  the  norths 
it  is  bounded  by  the  lands  of  Charles  Sibbald ;  on  the  south,  by 
those  of  John  IVFIntosh ;  on  the  west,  by  royal  or  vacant  lands ;  and 
on  the  east,  by  the  prairies  of  North  Creek,  which  empties  itself  at 
the  head  of  Indian  Lagoon.  There  is  no  evidence  that  North  Creek 
is  navigable.  If  there  was  such  evidence,  as  the  survey  includes  the 
creek,  we  would  reverse  the  decree,  and  order  the  survey  only  to  front 
one  third  part  on  the  creek*  The  surveyor-general  certifies  that  this 
ten  thousand  acres  is  the  tract  of  land  granted  to  the  petitioner  on 
the  6th  of  April,  1816 ;  and,  although  no  reliance  would  be  placed 
on  the  assertion  in  the  eertificate,  standing  alone,  still,  taking  the  re* 
turn  that  the  survey  was  on  the  land  granted,  in  connection  with  all 
the  facts  and  circumstances  appearing  in  the  record,  and  it  tends  to 
confirm  the»conclusion  that  the  land  was  laid  off  on  the  next  land  to 
the  head  of  the  lagoon,  covered  with  timber.  One  other  considera^ 
tion  has  weight  If  it  be  untrue  that  the  survey  is  at  the  proper 
place,  the  United  States  could  have  proved  the  fact  to  a  certainty^ 
with  the  slightest  diligence,  and  ought  to  have  proved  it  This  con- 
sideration is  strengthened  by  the  pleadings  and  evidence^  The  pe* 
tition  filed  in  1829  alleges  that  the  surveys  were  made  for  lands 
granted,  and  sets  out  the  descriptions,  courses,  and  distancea 
[  •  168  ]  to  which  the  *  attorney  of  the  United  States  made  no  an- 
swer. The  fact  was  not  admitted  for  this  reason,  and  neo- 
essary  to  be  proved  by  the  complainant,  6  Cranch,  51 ;  yet  it  shows 
that  the  claim  was  not  resisted  on  this  ground ;  and  such  was  clearly 
the  case  throughout,  as  Gteorge  F.  Clarke,  the  surveyor-general,  was 
twice  examined  as  a  witness,  on  many  interrogatories,  without  hav- 
ing been  requested  to  state  the  locality  of  the  ten  thousand  acres  sur- 
vey. Upon  all  these  &u;ts  and  circumstances,  taken  together,  we 
order  the  decree  to  be  affirmed. 

11  H.  63. 


Hyde  and  Oleisbs,  and  £L  Lockbt,  Plaintifis  in  Error,  v.  Boorabm 
AND  Company,  Defendants  in  Error. 

16  P.  169. 

Under  the  law  of  Lonisiana,  a  oommntatiTe  contract,  involving  matnal  and  reciprocal  oUi- 
gadonB,  to  be  performed  at  the  same  time,  does  not  enable  one  party  to  pot  the  other  in 
defaalt  without  an  offer  of  performance  of  what  is  to  be  done  by  him,  according  to  the 
contract. 

He  who  has  performed  in  part  may  reqnire  the  other  to  pay  to  the  extent  of  the  benefit  ro- 
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eeiTed,  deductiiig  dama^^  suffemA  hy  the  fidliue  to  perfonn  folly,  provided  the  oontnet  ii 

of  sach  a  nature  as  to  be  susceptible  of  being  dirided. 
A.  contract  to  procare  an  extension  of  credit,  upon  all  the  debts  payable  by  a  merchant  who 

had  become  insoWent,  so  as  to  enable  him  to  resnme  and  continne  iiis  bnsiness,  is  not  thus 

diyisible. 
If  a  noTBtion  be  conditional,  the  original  debt  is  not  extinguished  until  it  becomes  absolute 

by  performance  of  the  condition. 

The  case  is  stated  in  the  opinion  of  the  court 

Key  and  BendersaUj  for  the  plaintiffs. 

(hxe.  contra. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  •  172  ] 

This  is  the  case  of  a  writ  of  error  to  the  circuit  court  of 
the  eastern  district  of  Louisiana.  The  original  suit  was  brought 
conformably  to  the  Louisiana  practice,  by  petition,  in  which  Booraem 
and  company,  the  original  petitioners,  state  that  two  of  the  original 
defendants,  Hyde  cmd  Gieises,  merchants  of  New  Orleans,  being  in* 
debted  to  the  petitioners  in  a  considerable  sum,  did,  in  April,  1837, 
deliver  to  the  petitioners  certain  promissory  notes,  to  wit,  three  notes 
drawn  by  Hyde  and  Gieises  to  the  order  of  and  indorsed  by  T.  R, 
Hyde  and  Brothers,  dated  the  6th  of  April,  1837,  at  six,  twelve,  and 
eighteen  months,  amounting  to  $5,000 ;  and  three  notes,  drawn  by 
the  same  drawers  to  the  order  of  and  indorsed  by  William  T.  Heppi 
dated  on  the  6th  of  April,  1837,  at  seven,  eleven,  and  fifteen 
months,  amounting  to  $5,000;  *and  three  notes  drawn  by  [  *  173] 
tiie  same  drawers  to  the  order  of  Booraem  and  Company, 
dated  the  6th  of  April,  1837,  at  nine,  thirteen,  and  seventeen  monthsi 
amounting  to  $2,750.64.  The  petitioners  then  state  that,  on  receipt 
of  the  notes,  they,  the  petitioners,  agreed  to  extinguish  any  and  all 
demands  which  tiiey  had  against  Hyde  and  Gieises,  or  for  which  the 
petitioners  had  become  responsible  by  account,  note,  or  acceptance^ 
previous  to  the  6th  of  April,  1837,  and  which,  including  interest  and 
exchange,  amounted  to  $11,798.64.  The  petitioners  then  aver  that 
Uiey  did  pay  and  extinguish  the  said  demands,  with  the  exception  of 
a  draft  for  $2,000  and  a  note  for  $1,568.74,  which  they  were  unable 
to  provide  the  means  of  taking  up,  and  which  have  since  been  taken 
up  by  Hyde  and  Gieises.  The  petition  then  goes  on  to  state  that 
tiiese  notes  were  left  in  the  hands  of  H.  Locket,  Esq.,  the  other  de- 
fendant, at  New  Orleans,  who  had  been  notified  not  to  dispose  of 
tiiem  to  the  prejudice  of  the  rights  of  the  petitioners ;  that  tiiey  had 
demanded  the  delivery  of  five  of  the  notes,  to  wit,  three  indorsed  by 
Hepp,  (the  others  drawn  to  the  order  of  and  indorsed  by  £(yde  and 
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Brothers,  being  omitted  in  this  part  of  the  petition  by  mistake,)  and 
a  balance  in  cash  of  $469.12,  according  to  the  account  annexed ;  that 
they  had  also  demanded  a  delivery  of  the  same  five  notes  firom 
Locket,  but  he  had  refused  to  deliver  the  same.  The  petitioners 
therefore  prayed  that  they  might  have  a  judgment  of  the  court  de- 
creeing a  delivery  to  them  by  Locket  of  the  three  notes  drawn  by 
Hyde  and  Gleises  to  the  order  of  T.  B.  Hyde  and  Brothers,  and  two 
of  the  three  notes  drawn  to  the  order  of  William  T.  Hepp,  one  at 
eleven  months  for  $1,500,  and  the  other  for  $2,000  at  fifteen  months, 
and  decreeing  Hyde  and  Gleises  to  pay  the  said  balance  of  $469.12, 
and  they  also  prayed  for  further  relief. 

Such  is  the  substance  of  the  petition,  which  does  n6t  seem  to  be 
drawn  with  entire  accuracy  and  precision.  Annexed  to  the  petition 
is  a  receipt,  signed  by  Booraem  and  Company,  acknowledging  the 
receipt  of  the  nine  notes  described  in  the  petition,  and  that 
[  •  174  ]  •  they  are  given  for  the  purpose  of  extinguishing  the  de- 
mands against  Hyde  and  Gleises  before  the  6th  of  April, 
1837,  as  stated  in  the  petition,  and  then  adding  the  following  clause : 
^  Should  Joshua  B.  Hyde,  of  the  firm  of  Hyde  and  Gleises,  now  in 
New  York,  have  settied  for  the  draft  of  $2,000  paid  by  Booraem  and 
Company  on  the  15th  of  March,  1837,  or  for  the  sum  of  $2,128.36, 
by  notes  or  otherwise,  the  said  Booraem  and  Company  are  bound  to 
take  them  up  at  maturity,  and  are  included  in  said  arrangement 
herein  first  specified." 

Hyde  and  Gleises,  in  their  answer,  admit  the  drawing  and  indors- 
ing of  the  notes,  and  aver  that  they  were  prepared  for  delivery  to  the 
petitioners  according  to  the  receipt,  which  contains  stipulations 
binding  upon  the  petitioners,  and  forming  conditions  precedent  to 
the  delivery  of  the  notes ;  that  to  secure  a  compliance  with  the  agree- 
ment, it  was  mutually  agreed  that  the  notes  and  receipts  should  be 
deposited  in  the  hands  of  Locket,  to  be  delivered  to  the  petitioners 
when  the  several  conditions  mentioned  in  the  receipt  were  performed, 
and  only  in  that  event  were  to  be  delivered ;  that  the  petitioners 
totally  neglected  and  refused  to  perform  the  conditions ;  and,  in  con- 
sequence of  such  omission  and  neglect,  the  defendants,  Hyde  and 
Gleises,  were  forced  to  pay  and  did  pay  a  note  of  $1,564.74,  and  an 
acceptance  of  $2,000,  with  costs  and  damages,  both  of  which  tiie 
petitioners  had  assumed  to  pay,  that  the  Mends  of  the  defendants, 
Hyde  and  Gleises,  were  induced  to  indorse  the  notes  by  the  reason- 
able expectation  that  the  defendants  would  be  enabled  to  meet  the 
notes  firom  the  profits  of  their  business,  and  save  their  indorsers  firom 
loss,  if  the  extensions  stipulated  in  the  receipt  were  granted  upon  all 
the  demands  of  the  petitioners ;  that,  by  reason  of  the  failure  of  tiie 
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petitioneTS  to  comply  with  the  agreement,  and  the  payments  they 
were  forced  to  make,  they  exhausted  their  resources  and  credit,  and 
their  business  was  destroyed,  and  their  ability  to  protect  their  in- 
dorsers  was  utterly  at  an  end ;  and  they  conclude  by  denying  their 
indebtment  in  the  manner*stated  in  the  petition,  and  pray  that  the 
petitioners  may  be  cited  to  answer  in  reconvention,  and  be  con- 
demned to  pay  the  amoimt  of  $5|000  to  the  defendants  as  dam- 
•ges. 

*The  defendant,  Locket,  by  his  answer,  asserted  that  the  [  *  175  ] 
notes  were  deposited  in  his  hands  by  the  joint  consent  of 
the  petitioners  and  Hyde  and  Gleises,  to  be  delivered  to  the  petitioners 
by  him  when  all  the  conditions  in  the  receipt  were  fulfilled  by  the 
petitioners ;  and  he  avers  that  the  agreement  never  was  fulfilled  on 
the  part  of  the  petitioners,  and  that  they  are  not  entitied  to  the 
notes. 

The  indorsers  also  filed  a  petition  of  intervention  in  the  cause ; 
which,  however,  was  afterwards  withdrawn.  The  petitioners  replied 
to  the  plea  of  reconvention,  denying  their  indebtment. 

Upon  this  state  of  the  pleadings,  the  cause  came  before  the  circuit 
court  for  the  decision,  without  the  intervention  of  a  jury,  by  the  con- 
sent of  the  parties,  and  the  final  decision  was  made  by  the  district 
judge,  upon  an  examination  of  the  evidence  offered  by  the  parties. 
The  decree  was,  in  effect,  that  the  defendants  ought  to  pay  to  the 
petitioners,  out  of  the  notes,  the  balance  of  ^11,789.64,  after  deduct- 
ing the  amount  of  the  note  of  ^1,567.74,  and  of  the  acceptance  of 
^2,000  paid  by  the  defendants,  and  the  interest  thereon;  and  that  for 
tills  purpose  four  of  the  notes  in  the  possession  of  Locket,  to  wit : 
two  drawn  by  Hyde  and  Gleises  to  the  order  of  T.  B.  Hyde  and 
Brothers,  of  the  6th  of  April,  1837,  one  for  $2,000,  payable  in  eigh- 
teen months,  and  the  other  for  $1,500,  payable  in  twelve  months, 
and  two  other  notes  drawn  by  Hyde  and  Gleises  to  the  order  of  W. 
T.  Hepp,  dated  6th  of  April,  1837,  one  for  $2,000,  payable  in  eigh- 
teen months,  and  the  other  for  $1,500,  payable  in  eleven  months, 
amounting  in  all  to  $7,000,  to  be  delivered  by  Locket  to  the  petition- 
ers or  their  attorney ;  and  that  the  remaining  five  notes  be  delivered 
to  Hyde  and  Gleises;  and  that  judgment  be  for  the  petitioners 
against  Hyde  and  Gleises  for  the  remaining  unsatisfied  sum  due  to 
the  petitioners,  of  $776.90,  with  interest  from  the  decree. 

It  is  from  this  judgment  that  the  present  writ  of  error  is  brought 
the  district  judge  having,  at  the  request  of  the  defendants'  counsel, 
made  a  statement  of  the  facts  on  which  he  relied ;  and  the 
*  record  containing,  at  large,  the  whole  evidence  at  the  [  *  176  ] 
aearing. 
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One  of  the  embarrassments  attendant  upon  the  examination  of 
this  cause,  in  this  court,  is  from  the  manner  in  which  the  proceedings 
were  had  in  the  court  below.  We  have  no  authority,  as  an  appellate 
court,  upon  a  writ  of  eixor,  to  revise  the  evidence  in  the  court  below, 
in  order  to  ascertain  whether  the  judge  rightly  interpreted  the  evi- 
dence or  drew  right  conclusions  from  it  That  is  the  proper  province 
of  the  jury,  or  of  the  judge  himself,  if  the  trial  by  jury  is  waived,  and 
it  is  submitted  to  his  personal  decision.  We  can  only  reexamine  th# 
law,  so  fax  as  he  has  pronoxmced  it  upon  a  statement  of  facts,  and 
not  merely  a  statement  of  the  evidence  of  facts,  found  in  the  record 
in  the  nature  of  a  special  verdict,  or  an  agreed  case.  If  either  party 
in  the  court  below  is  dissatisfied  with  the  ruling  of  the  judge  in  a 
matter  of  law,  that  ruling  should  be  brought  before  this  court  by  an 
appropriate  exception,  in  the  nature  of  a  bill  of  exceptions,  and  should 
not  be  mixed  up  with  his  supposed  conclusions  in  matters  of  fact. 
Unless  this  is  done,  it  will  be  found  extremely  difficult  for  this  court 
to  maintain  any  appellate  jurisdiction  in  nuxed  cases  of  the  nature 
of  the  present  The  same  embarrassment  occurred  in  the  case  of 
Parsons  v.  Armor,  8  Pet  413 ;  and  was  there  rather  avoided  by  the 
pressure  of  the  circumstances,  than  overcome  by  the  decision  of  the 
court  Taking  this  case,  then,  as  that  was  taken,  to  be  one  where 
there  is  no  conflict  of  evidence,  and  all  the  facts  are  admitted  to 
stand  on  the  record,  without  any  controversy  as  to  their  force  and 
bearing  in  the  nature  of  ^  statement  of  facts,  and  looking  to  the  alle- 
gations and  prayer  of  the  petition,  and  the  facts  stated  by  the  judge, 
the  question  which  we  are  to  dispose  of  is,  whether,  in  point  of  law, 
upon  these  facts,  the  judgment  can  be  maintained  We  are  of  opin- 
ion that  it  cannot  be,  and  shall  now  proceed  to  assign  our  reasons. 

In  the  first  place,  it  is  a  material  circumstance  that  the  petition  is 
not  to  recover  pecuniary  compensation  or  damages  for  any  supposed 
benefit  conferred  upon  Hyde  and  Gleises  under  the  agreement ;  but 
it  is  in  the  nature  of  a  bill  for  a  specific  performance  of  that  agree- 
ment by  a  delivery  up  of  a  part  of  the  notes  deposited  in  the  hands 
of  Locket,  not  upon  the  ground  of  an  entire  performance  of 
[  *177  ]  the  agreement  on  the  part  of  the  petitioners,  *but  confess- 
edly upon  the  admission  that  they  have  not  performed  it,  ex- 
cept in  part ;  and  therefore  seeking  a  part  performance  only,  pro  tatUo^ 
from  the  other  side.  Now,  the  present  being  what  in  the  French  law, 
which  constitutes  the  basis  of  that  of  Louisiana,  (Code  of  Louis- 
iana, art.  1760  to  art  1763,)  is  called  a  commutative  contract,  involv- 
ing mutual  and  reciprocal  obligations,  where  the  acts  to  be  done  on 
one  side  form  the  consideration  for  those  to  be  done  on  the  otheri 
it  would  seem  to  follow,  upon  principles  of  general  justice,  that  if  they 
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are  to  be  done  at  the  same  time,  neither  party  could  claim  a  folfil- 
ment  thereof^  xmless  he  had  first  performed  or  was  ready  to  perform 
all  the  acts  required  on  his  own  part  And  this  accordingly  will  be 
found  to  be  the  rule  of  the  Civil  Code  of  Louisiana,  art  1907,  where 
it  is  declared  that,  in  commutative  contracts,  where  the  reciprocal 
obligations  are  to  be  performed  at  the  same  time,  or  the  one  inune- 
diately  after  the  other,  the  party,  who  wishes  to  put  the  other  in 
default,  must,  at  the  time  and  place  expressed  or  implied  in  the 
agreement,  o£fer,  or  perform,  as  the  contract  requires,  that  which  on 
his  part  was  to  be  performed,  or  the  opposite  party  will  not  be  legally 
put  in  default  And  again,  (art  1920  and  art  2041,)  on  the  breach 
of  any  obligation  to  do  or  not  to  do,  the  other  party  in  whose  favor 
the  obligation  is  contracted,  is  entitled  either  to  damages,  or,  in  cases 
which  permit  it,  to  a  specific  performance  of  the  contract,  at  his  op- 
tion ;  or  he  may  require  the  dissolution  of  the  contract  But  it  is 
nowhere  provided,  that  the  party  who  has  omitted  to  perform  the 
acts  which  he  has  contracted  to  perform,  can  entitle  himself,  if  the 
other  party  has  been  in  no  default,  either  to  a  specific  performance, 
or  to  damages,  or  to  a  dissolution  of  the  contract  That  would  be 
to  enable  the  party  committing  the  default  to  av^il  himself  of  his 
own  wrong,  to  get  rid  of  the  contract 

But  it  is  supposed  that  where  a  party  has  performed  his  contract 
only  in  part,  he  may,  nevertheless,  be  entitled  to  a  performance,  pro 
tarUOj  from  the  other  side ;  although  it  has  been  by  his  own  default, 
that  there  has  not  been  an  entire  performance.  And  certain  cases  in 
the  Louisiana  Reports  have  been  relied  on  to  establish  this  doctrine. 
But  these  cases,  when  examined,  will  not  be  found  to  justify  any 
such  broad  and  general  conclusion.  They  establish  no  more  than 
this:  that  where,  in  a  commutative  contract,  there  has  been 
a  part  performance  on  one  side,  from  *  which  a  benefit  [  *  178  ] 
has  been  derived  by  the  othet  side,  the  other  party  is  com- 
pellable to  make  compensation  in  pecuniary  damages  to  the  ex- 
tent of  the  benefit  which  he  has  received,  deducting  therefrom  all 
the  damages  which  he  has  sustained  by  the  want  of  an  entire  per- 
formance thereof.  There  is  nothing  unreasonable  in  this  doctrine ; 
and  although  it  may  not  be  in  many  cases  recognized  and  acted  upon 
in  the  common  law,  it  is  often  enforced  in  equity.  But  this  doctrine 
is  not  applicable  to  all  cases  of  commutative  contracts,  generaUy,  but 
only  to  cases  where  the  contract  is  susceptible,  from  its  nature  and 
objects,  of  divisibility ;  and  where,  not  a  specific  performance,  but  a 
mere  pecuniary  claim  in  the  nature  of  a  quantum  meruit  is  sought  to 
be  enforced.  Thus,  in  the  case  of  Loreau  v,  Declouet,  S  Louis.  R.  1, 
where  A  agreed  to  build  a  sugar-house  for  B,  for  a  certain  price,  and 
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B  was  to  pay  for  it,  when  the  work  waB  completed,  and  to  fdmiah 
materials ;  it  was  held  that  if  A  failed  to  complete  the  work  in  the 
manner  stipulated,  yet,  if  B  used  the  sugar-house,  he  was  bound  to 
pay  for  it  in  money,  the  value  of  the  labor  he  had  expended  upon  it ; 
that  is  to  say,  the  value  of  the  benefit  he  had  derived  from  the  labor; 
for  the  Civil  Code  of  Louisiana,  art  2740,  contemplates  that  B,  in 
such  a  case,  is  ^entitled  to  damages  for  the  losses  sustained  by  him 
from  the  want  of  a  due  fulfilment  of  the  contract  The  same  decis- 
ion was  made  under  similar  drcomstances  in  the  case  of  Etie  v. 
Sparks,  4-  Louis.  463. 

But,  where  the  entire  fulfilment  of  the  contract  is  contemplated  by 
the  parties  as  the  basis  of  the  arrangement,  the  contract  is  treated  as 
indivisible ;  and  neither  party  can  compel  the  other  to  a  specific  per- 
formance, unless  he  complies  with  it  in  toto.  Thus,  if  A  should 
agree  to  sell  B  a  ship  for  $10,000,  or  a  horse  for  $500,  and  B  should 
pay  a  part  only  of  the  purchase-money,  as,  for  example,  a  fifih  or 
tenth  part  thereof,  it  would  hardly  be  pretended  that  he  would  be 
entitled  to  a  specific  performance,  pro  tantOj  by  a  conveyance  of  a 
fifth  or  tenth  part  of  the  ship  or  horse.  And,  on  the  other  hand,  the 
vendor  would  have  no  pretence  to  require  that,  if  he  had  a  good  title 
only  to  an  undivided  fifth  or  tenth  of  the  ship  or  horse,  that  the 
purchaser  should  be  compellable  to  take  that  part  and  pay  him,  pro 
tawto  —  the  purchase-money.  In  every  such  case,  it  would  be  mani- 
fest that  the  contract  of  sale  would  be  indivisible ;  and  that 
[  •  179  ]  •  each  party  would  have  a  right  to  insist  upon  an  entirety 
of  performance.  Now,  that  is  precisely  the  ground  appli- 
cable to  the  present  case.  The  contract  between  the  parties,  was^ 
from  its  very  character  and  object,  entire  and  indivisible.  Hyde  and 
Gleises,  and  their  indorsers,  entered  into  the  new  agreement,  and 
gave  the  new  notes  upon  the  faith  and  confidence  that  the  petitioners 
would  punctiliously  perform  the  whole  of  it  on  their  side.  The  ob- 
ject was  to  procure  a  prolonged  credit  and  delay  of  payment  to  Hyde 
and  Gleises  for  all  their  debts  contracted  with  the  petitioners ;  and 
thus  to  enable  them  to  retrieve  their  affidrs,  rescue  themselves  from 
impending  ruin,  and  to  make  their  indorsers  safe.  This  could  be, 
only  by  the  petitioners  taking  up  all  the  notes  and  acceptances 
already  given  by  Hyde  and  Gleises,  according  to  the  stipulations  of 
the  petitioners,  and  thus  enabling  them  to  carry  on  their  operations 
in  business ;  and  it  seems  to  have  been  contemplated  on  all  sides, 
that,  by  the  omission,  Hyde  and  Gleises  might  be  compelled  to  stop, 
and  their  indorsers  be  brought  into  peril;  and,  indeed,  the  record 
shows  that  the  event  actually  occurred.  U^  then,  Hyde  and  Gleises 
have  failed  to  realize  the  benefits  contemplated  by  the  arrangement^ 
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by  the  default  of  the  petitioners,  what  ground  is  there  to  assert  that 
they,  or  their  indorsers,  ought  to  be  compelled  to  a  specific  perform- 
ance of  a  contract  pro  tantOy  when  the  consideration  was  a  punctili- 
ous performance  of  the  entirety  ?  The  most  that  could,  under  such 
circumstances,  be  contended  for,  would  be  to  say,  not  that  Hyde  and 
Gleises  should  be  compelled  to  give  up  any  part  of  the  indorsed 
notes ;  but  that  they  should  be  bound  to  repay  to  the  petitioners,  in 
money,  the  amount  paid  by  them  for  Hyde  and  Gleises,  deducting 
all  damages  sustained  by  the  latter  by  reason  of  the  non-performance 
of  the  contract,  as  in  the  cases  already  cited*  But  that  is  not  the 
object  or  the  prayer  of  the  allegations  in  the  present  petition. 

In  the  next  place,  there  is  another  view  of  the  case  still  more  strik* 
ing  and  conclusive.  It  is  not  true,  as  the  petition  supposes,  that 
there  was  any  actual  delivery  of  the  notes  to  the  petitioners ;  (which 
might  have  presented  another  question ;)  but  in  point  of  fact,  as 
the  evidence  fully  establishes,  the  notes  were  deposited  in  the  hands 
of  Locket,  to  be  delivered  over  to  the  petitioners,  only  upon  their 
full  performance  of  the  stipulations  on  which  they  were 
*to  have  effect.  It  is  admitted  that  those  stipulations  have  [  *  180  ] 
never  been  performed.  Upon  what  ground,  then,  can  the 
petitioners  now  demand  a  delivery  of  any  of  the  notes,  they  not  hav- 
ing fulfilled  the  conditions  of  the  deposit  ?  It  has  been  said  that 
here,  by  the  giving  up  of  the  new  notes,  the  old  debts  due  by  Hyde 
and  Gleises  have  been  extinguished  by  novation;  and,  therefore, 
their  sole  remedy  lies  upon  the  new  contaict  and  notes  given  in  pur- 
suance thereof.  But  that  doctrine  is  by  no  means  true,  as  it  is 
attempted  to  be  applied  to  the  circumstances  of  the  present  case.  A 
novation  will,  indeed,  if  it  be  absolute  and  unconditional,  amount  to 
a  direct  extinguishment  of  the  original  debt  by  substituting  the  new 
contract  in  its  place.  This  is  sufficientiy  apparent  from  the  language 
of  the  Civil  Code  of  Louisiana,  art  2181  to  2194.  But  no  extin- 
grnishment  is  wrought  if  the  arrangement  is  conditional,  and  the  con- 
ditions are  not  fully  complied  with.  Pothier  (Pothier  on  Obligations, 
550,  551)  states  this  in  the  most  clear  and  explicit  terms.  ^  It  fol- 
lows," says  he,  '^  that  if  the  debt  of  which  it  is  proposed  to  make  a 
novation  by  another  engagement  is  conditional,  the  novation  cannot 
take  effect,  until  the  condition  is  accomplished ; ''  therefore,  if  there 
is  a  failure  in  the  accomplishment  of  the  condition,  there  can  be  no 
novation,  because  there  is  no  original  debt  to  which  the  new  one  can 
be  substituted.  Vice  versdj  if  the  first  debt  does  not  depend  on  any 
condition,  but  the  second  engagement,  intended  as  a  novation,  is 
conditional,  the  novation  can  only  take  efiect  by  the  accomplishment 
of  the  condition  of  the  new  engagement,  before  the  first  debt  ia 
extinct. 
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Now,  that  the  giving  of  these  new  notes,  by  way  of  novation  for 
the  old  debts,  was  conditional,  is  apparent  from  the  fact  that  they 
were  not  delivered  to  the  petitioners,  but  were  deposited  in  the  hands 
of  Locket,  "  subject  to  the  provisions  of  the  receipt,"  and  to  be  de- 
livered over  by  him,  only  when  these  conditions  were  complied  with 
by  the  petitioners.  So  all  parties  must  have  understood  the  transac- 
tion ;  and  the  deposit  in  any  other  view  would  be  as  unaccountable 
as  it  would  be  unmeaning.  The  petitioners  have  never,  as  they  ad- 
mit by  their  petition,  complied  with  these  conditions.  How,  then, 
can  they,  consistentiy  with  all  rules  of  law,  insist  upon  the  transac- 
tions being  a  complete  and  absolute  novation,  entitling  them  to  the 
delivery  of  the  substituted  securities  in  lieu  of  the  old  debts  ? 
[  *  181  ]  *  Nor  is  the  consideration  to  be  lost  sight  of,  that  the  ar- 
rangement does  not  merely  limit  itself  to  the  immediate  in- 
terests of  the  debtors  and  the  creditors.  The  indorsers  have  rights  also, 
which  must  have  been  intended  to  be  provided  for  and  secured  by  the 
deposit ;  to  which,  in  reason,  they  must  be  presumed  to  have  been  par- 
ties, and  given  their  assent.  We  have  no  right  to  presume  that  they 
would  have  indorsed  these  notes  without  the  entire  confidence  that  the 
new  arrangement  would  be  carried  out  and  fulfilled  with  the  most 
scrupulous  punctuality.  Their  own  recourse  over  against  Hyde  and 
Gleises  might  otherwise  be  most  materially  and  injuriously  affected. 
Their  object  must  have  been,  by  securing  to  Hyde  and  Gleises  the 
prolonged  credit,  to  have  enabled  them  to  meet  the  new  payments, 
and  thereby  exonerate  themselves  from  ulterior  responsibility.  If, 
therefore,  we  were  to  give  effect  to  the  present  suit,  the  conditions  of 
the  novation  not  having  been  fulfilled,  we  should  either  deprive  the 
indorsers  of  all  the  benefits  and  securities  contemplated  in  the  ar- 
rangement ;  or,  at  all  events,  leave  them  exposed  to  a  responsibility, 
as  indorsers,  from  which,  by  the  very  deposit,  they  meant  to  guard 
themselves. 

There  are  other  embarrassing  difficulties  in  the  frame  of  the  decree, 
as  to  the  manner  in  which  it  disposes  of  the  notes,  and  divides  the 
responsibilities  of  the  respective  indorsers  without  their  consent,  and 
proceeding  to  adjudge  money  to  the  petitioners  for  the  balance.  But 
it  is  unnecessary  to  dwell  on  them,  for,  upon  the  grounds  already 
stated,  we  are  of  opinion  that  the  judgment  ought  to  be  reversed, 
and  the  cause  remanded  veith  directions  to  the  court  below  to  dismiss 
the  suit  with  costs  for  the  original  defendants. 

7  H.  83d ;  8  H.  470. 
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Maths w  HobsoNi  Appellant,  v»  The  Heirs  of  Duncan  IVFARTHaB, 

deceased,  Appellee. 

16  p.  183. 

Ab  anthoritj'  to  two,  to  fix  the  value  of  a  tract  of  land,  and,  if  they  cannot  Agree,  to  chooee 
a  third,  *'who,  together  with  the  other  two,  shall  agree  on  the  price,"  does  not  require  all 
three  to  agree,  it  i^pearing  that  the  parties  intended  the  price  should  be  fixed  at  all 
erents ;  if  two  of  the  three  agree  and  the  other  dissent,  this  is  an  execution  of  the 
authority. 

To  obtain  relief  in  equity  on  the  basis  of  an  agreement,  made  after  the  commencement  of 
the  suit,  the  agreement  must  be  brought  before  the  court  bj  a  supplemental  biU. 

Where  a  bill  is  framed  to  obtain  a  specific  performance  of  an  agreement  to  conrej  land, 
under  a  prayer  for  general  relief,  the  court  cannot  order  a  sale  of  the  land,  eren  if  the 
proofs  would  justify  such  relief;  the  bill  should  have  been  finmed  with  a  double  aspect^ 
and  with  altematiTe  prayers. 

The  case  is  stated  in  the  opinion  of  the  court 

SUmbery^  for  the  appellant 

Mas(m^  contra. 

•  Thompson,  J.,  delivered  the  opinion  of  the  court.  [  *  188  ] 

This  case  comes  up  from  the  circuit  court  of  the  United 
States  for  the  diBtrict  of  Ohio.     The  bill  filed  in  the  court  below  is 
founded  upon,  and  seeks  a  specific  execution  of  the  following  agree- 
ment, bearing  date  the  10th  of  November,  1810. 

^  It  is  hereby  agreed  upon  between  Duncan  IVF  Arthur,  of  Boss 
county,  and  State  of  Ohio,  of  the  one  part,  and  John  Hobson,  of 
Jackson  county,  and  State  of  Georgia,  and  Mathew  Hobson  of 
Oglethorpe  county,  and  State  of  Georgia,  aforesaid,  on  the  other  part, 
witnesseth,  that,  whereas,  eleven  thousand  six  hundred  and  sixty-six 
and  two  third  acres  were  sent  to  Col.  Richard  C.  Anderson's  office, 
on  or  about  the  first  instant,  by  CoL  Elias  Langham,  in  the  name 
and  for  the  use  of  said  John  and  Mathew  Hobson,  with  entries  for 
the  same.  Now  be  it  known,  that  it  is  hereby  understood  and  agreed 
upon  by  the  contracting  parties,  that  said  IVF  Arthur  is  to  withdraw 
ten  thousand  acres  of  the  eleven  thousand  six  hundred  and  sixty-six 
and  two  third  acres,  and  to  relocate  the  said  ten  thousand  acres  else- 
where, in  the  name  of  the  said  John  and  Mathew ;  and  it  is  further 
agreed  upon  by  the  contracting  parties,  that  the  land  fix>m  which  the 
said  ten  thousand  acres  is  to  be  withdrawn,  as  located  by  Elias 
Langham,  and  also  the  land  to  be  reentered  by  said  M' Arthur,  is  to 
be  valued  by  two  disinterested  men,  one  to  be  chosen  by  each  of  the 
contracting  parties,  and  if  the  said  two  men  cannot  agree  on  the 
price  of  said  lands,  or  any  part  thereof,  the  said  two  men  are  to 
VOL.  XIV.  21  r^  T 
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choose  a  third  man,  who,  together  with  the  other  two,  shall  agree  on 
the  price  of  said  land,  and  the  said  Hobsons  are  to  have  so  mach  of 
said  land,  so  to  be  relocated  by  said  AT  Arthur,  as  will  amount  to 
the  value  of  the  land  from  which  said  warrants  shall  have  been 
removed,  and  also  land  to  the  amount  and  value  of  two  thousand 
dollars,  in  addition  to  the  value  of  the  ten  thousand,  and  where  the 
same  was  entered  by  Elias  Langham ;  and  the  said  John  and  Ma- 
thew  Hobson  doth  hereby  obligate  themselves,  their  heirs,  executors, 
and  administrators,  separately  and  jointly,  to  convey  unto  the  said 
M' Arthur,  his  heirs,  &c.,  all  and  singular  the  balance  of  said  ten 
thousand  acres,  after  deducting  therefrom  such  quantity  as  by  valua- 
tion as  aforesaid  will  amount  to  the  value  of  the  said  ten  thousand 
acres,  where  the  same  was  first  located  by  said  Langham, 
[  *  189  ]  and  also  land  to  the  value  of  two  thousand  dollars,  *  as 
aforesaid;  and  it  is  further  understood  and  agreed  upon, 
that  if  the  lands  located  by  the  said  IVF  Arthur,  should  not  be  valued 
to  the  amount  of  the  lands  so  located  by  said  Langham,  and  also 
two  thousand  dollars,  then,  and  in  that  case,  said  IVF  Arthur  is  to  con- 
vey unto  the  said  John  and  Mathew,  their  heirs,  &c.,  other  lands  to 
the  amount  of  said  valuation,  with  the  value  of  two  thousand  dol- 
lars in  land  as  aforesaid,  said  Hobson  to  pay  all  office  fees  and  sur- 
veying expenses.  Said  valuation  to  take  place  on  or  before  the  ex- 
piration of  three  and  a  half  years  from  the  date  hereof ;  said  Hob- 
son to  pay  the  taxes  on  said  lands  until  divided ;  and  then  the  said 
M' Arthur  to  pay  to  the  said  Hobson  his  proportionable  part  of  said 
taxes. 

In  witness  whereoi^  we,  the  contracting  parties,  do  hereunto  set 
our  hands  and  seals,  this  10th  day  of  November,  a.  d,  1810. 

Be  it  remembered  before  signing,  that  the  division  of  said  lands 
shall  take  place  forthwith,  after  the  titles  are  considered  secure,  and 
that  the  lands  located  by  Langham,  are  to  be  picked  as  he  upon  hlB 
honor  intended. 

Signed  Duncan  WArthur^     [l.  s.] 

John  and  M.  Hobson,  [l.  b.] 

Witness : 

E.  Lanohaic, 
Edward  .  Baskbrville. 

The  bill,  after  having  set  out  substantially  this  contract,  states,  that 
John  Hobson,  on  the  24th  of  November,  1818,  sold  and  assigned  to 
the  complainant  all  his  right  and  title  to  one  half  (five  thousand 
acres)  of  the  land-warrants  located  by  him.  That  in  pursuance  of 
said  agreement,  he  withdrew  ten  thousand  acres  of   LanghamV 
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entries,  and  located  them  elsewhere.  That  on  the  30th  of  July,  1830, 
he  appointed  his  son,  Thomas  J.  M' Arthur,  his  attorney,  to  transact 
the  business  under  the  said  contract ;  who,  in  pursuance  of  said 
power,  appointed,  on  his  part,  William  Vance,  to  proceed  in  the 
valuation  of  the  said  lands.  And  that  for  the  same  purpose  Mathew 
Hobson  appointed  Mathew  Bonner,  who  proceeded  to  view  the  land ; 
and  finding  that  they  could  not  agree  on  the  value,  they  selected 
Lyne  Starling,  as  a  third  man,  to  make  the  appraisement,  pursuant 
to  the  terms  of  the  agreement,  who,  together  with  Vance  and  Bon- 
ner, agreed  upon  the  valuation  of  the  lands  located  by 
Langham.  The  complainant  •further  states,  that,  after-  [  •  190  ] 
wards,  his  agent  proposed  to  the  said  Mathew  Hobson,  to 
select  and  point  out  to  the  appraisers  for  valuation,  such  parts  of  the 
entries  made  by  M' Arthur  as  would  amount  to  a  sufficient  quantity 
to  satisfy  the  said  Hobson,  which  proposition  he  declined,  and  insist- 
ed that  it  W€W  his  right  to  have  the  whole  of  the  lands  entered  by 
the  complainant  valued.  That  he  was  entitled  to  an  interest  in  the 
whole  of  the  entries  made  by  the  complainant,  proportional  to  the 
valuation  of  the  Langham  entries.  The  bill  states  that  afterwards 
the  three  appraisers  proceeded  to  examine  the  lands  relocated  by 
M?  Arthur,  and  that  two  only  of  the  appraisers,  Bonner  and  Star- 
ling, agreed  on  the  valuation.  And  the  bill  then  charges  that  the 
said  valuation  has  not  been  made  in  conformity  to  the  said  agree- 
ment ;  in  this,  that  the  said  three  appraisers  have  not  all  agreed  as 
to  the  value  of  the  lands  relocated  by  the  complainant,  but  that  only 
two  agreed  thereto.  Several  other  charges  are  made  against  the 
validity  of  this  appraisement,  which  it  is  unnecessary  to  notice. 
The  bill  then  sets  out  several  proposals  made  by  the  complainant  for 
the  settlement  of  the  controversy,  which  he  declined  accepting,  and 
refused  making  any  conveyance  or  assignment  of  his  interest  in  the 
land  located  by  the  complainant  The  bill  then,  for  the  purpose  of 
obtaining  an  injunction,  refers  to  an  act  of  congress,  of  the  26th  of 
May,  1830,'  for  the  settlement  of  the  conflicting  claims  of  the  com- 
plainant and  the  United  States,  to  the  land  in  question ;  and  charges 
that  the  defendant,  Hobson,  threatens  to  apply  to  the  government  for 
the  appraised  value  and  interest  of  five  thousand  acres  of  the  land, 
entered  in  the  name  of  the  said  Mathew  Hobson ;  and  prays  that  he 
may  be  enjoined  firom  claiming  and  receiving  firom  the  treasury  of 
tiie  United  States  any  part  of  the  money  appropriated  by  the  act  of 
congress,  until  the  same  is  heard  and  adjudicated  upon  by  the  court 
And  farther,  praying  that  the  said  Hobson  may  be  decreed  to  accept 
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some  one  of  the  tenns  proposed  by  him,  in  fdlfilment  of  the  contract, 
according  to  its  true  intent  and  understanding.  And  that  he  may 
be  compelled  to  perform  the  said  agreement  specifically,  on  his  part 
as  the  complainant  has  proposed  and  tendered  to  do  on  his  part ; 
and  such  other  and  further  relief  as  may  seem  meet  and  just 

The  answer  of  Hobson  admits  the  contract  of  the  10th  of  Novem- 
ber, 1810,  set  out  in  the  bill ;  and  that  he  is  willing  to  abide 
[  *  191  ]  •  by  the  same,  according  to  the  just  interpretation  thereol 
He  admits  the  appointment  of  appraisers,  and  their  pro- 
ceeding to  the  valuation  of  the  land,  as  stated  in  the  bill ;  and  that 
thereupon  he  informed  the  complainant  of  his  willingness  to  settle 
all  matters  under  the  contract ;  and  that  after  taking  and  retaining 
such  proportion  of  the  lands  entered  by  the  complainant,  and  valued 
as  set  out  in  the  bill  and  answer,  as  would  cover  and  include  the 
claims  of  him,  the  defendant,  under  the  contract  and  agreeable  to 
such  valuation,  he  was  willing,  and  then  offered  to  assign  and  relin- 
quish to  the  complainant  the  rest  and  residue  of  the  lands  so  valued, 
and  also  all  the  other  entries  and  surveys  made  by  the  complainant ; 
which  he  wholly  refused  to  do.  The  defendant  admits  that  he  re- 
jected all  the  demands  and  requisitions  of  the  complainant  made  at 
the  time  alluded  to,  and  all  the  demands  which  had  for  their  object 
and  design  a  disregard  in  part  or  in  whole  of  the  doings  of  the  ap- 
praisers. The  defendant  admits  the  passage  of  an  act  of  congress 
mentioned  in  the  bill,  and  that  he  means  to  avail  himself  of  its  pro- 
visions, if  he  can  obtain  a  settlement  of  the  matter  with  the  com- 
plainant ;  but  he  is  prevented  by  the  complainant  from  relinquishing 
his  interest  in  the  lands  to  the  United  States.  And  he  denies  the 
right  of  the  complainant  to  confine  him  to  any  particular  part  of 
either  of  the  surveys,  valued  by  the  appraisers ;  but  that  when  it 
is  ascertained  what  number  of  acres  he  is  entitled  to  under  the  con- 
tract and  valuation,  then  he  will  hold  the  same  undivided  and  in 
common  with  the  complainant,  until  by  partition  it  shall  be  divided. 
And  he  denies  the  right  of  the  complainant  to  pay  off  and  settle  with 
him  in  a  given  sum  of  money.  That  he  is  perfectly  willing  to  abide 
by  the  valuation  made  by  the  appraisers,  and  relinquish  his  claim  as 
before  offered. 

An  interlocutory  decree  was  thereupon  entered,  declaring  that  the 
appraisement  made  by  only  two  of  the  appraisers  of  the  relocated 
entries  and  surveys  made  by  ]VF  Arthur  was  void,  and  ordered  the 
same  to  be  set  aside  and  annulled  ;  and  then  proceeds  to  give  direc- 
tions for  another  appraisement,  which  the  defendant,  Hobson,  refused 
to  comply  with ;  and  thereupon  a  final  decree  was  entered,  declaring 
that  the  complainant,  IVT  Arthur,  had  complied  on  his  part  with  the 
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interlocutory  decree,  and  that  the  respondent,  Hobson,  had 
altogether  neglected  to  comply  with  *the  same  on  his  part ;  [  *  192  J 
and  alleging  that  the  sum  of  $9,250  had  been  paid  by 
AT  Arthur  to  Hobson,  as  appeared  by  his  receipt  annexed  to  the  agree- 
ment of  the  25th  of  September,  1830.  It  was  thereupon  ordered, 
adjudged,  and  decreed,  that  the  said  Hobson  should,  within  sixty 
days  after  the  rising  of  the  court,  by  a  good  and  sufficient  deed, 
transfer  and  assign  to  Duncan  IVF  Arthur,  his  heirs  and  assigns,  all 
his  right,  title,  and  interest  in  the  ten  thousand  acres  of  land  relo- 
cated and  surveyed  by  the  said  Duncan  M*  Arthur  ;  and  that  in  case 
he  should  fail  to  comply  with  this  decree,  within  the  time  thereby 
limited,  then  that  the  decree  should  operate  as  such  conveyance. 
And  from  this  decree  the  present  appeal  is  taken. 

The  first  and  principal  question  in  the  case  is,  whether  the  appraise- 
ment or  valuation  of  the  land  was  made  pursuant  to  the  provisions 
of  the  contract  of  the  10th  of  November,  1810.  If  it  was,  then  the 
decree  in  this  respect  is  erroneous.  And  it  was  the  fault  of  the  com- 
plainant that  the  contract  was  not  carried  into  execution ;  and  he 
cannot  come  now  to  ask  for  a  specific  execution  of  it 

The  agreement  was,  that  the  land  located  by  Langham,  from 
which  the  ten  thousand  acres  were  to  be  withdrawn,  and  also  the 
land  to  be  reentered  by  INF  Arthur,  should  be  valued  by  two  disinter- 
ested men,  one  to  be  chosen  by  each  of  the  contracting  parties ;  and 
in  case  the  two  men  thus  chosen  could  not  agree  on  the  price  of  said 
lands,  then  they  were  to  choose  a  third  man,  who,  together  with  the 
other  two,  shall  agree  on  the  price  of  the  said  lands.  The  parlies,  in 
pursuance  of  the  agreement,  each  chose  a  man  to  make  the  valu- 
ation ;  and  upon  their  disagreement  with  respect  to  the  same,  they 
chose  a  third  man,  and  the  whole  three  thereupon  agreed  as  to  the 
valuation  of  the  Langham  location,  but  disagreed  in  the  valuation 
of  the  AF  Arthur  location  ;  and  the  valuation  was  made  by  Starling 
and  Bonner,  two  of  the  appraisers ;  and  it  is  contended  that  this  val- 
uation was  void,  because  made  by  two  only. 

It  has  been  argued,  that  this  being  a  delegation  of  power  to  the 
three,  for  a  mere  private  purpose,  aU  must  agree,  or  the  authority  has 
not  been  pursued.  This  may  be  admitted  to  be  the  rule,  where  the 
original  delegation  of  the  power  is  to  the  three,  without 
any  other  pvovision  on  the  subject.  But  in  *  construing  [  *  193  ] 
this  agreement,  we  must  look  at  what  was  the  obvious  in- 
tention of  the  parties.  The  parties  dearly  intended  that  the  valu- 
ation should  at  all  events  be  made.  A  third  man  was  not  to  be 
called  in,  unless  the  two  disagreed ;  and  it  is  an  unreasonable  con- 
struction of  this  agreement  that  it  was  so  framed  that  it  not  only 
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might  fail  to  accomplish  the  very  object  intended,  butthat,  in  all  prob- 
ability,  it  must  fail  and  become  entirely  nugatory,  as  the  third  man 
was  not  to  be  called  until  the  two  had  disagreed.  Upon  the  con- 
struction of  the  agreement,  that  the  thtee  must  unite  in  the  valua* 
Hon,  the  office  to  be  performed  by  the  third  man  was  to  persuade  the 
other  two  to  agree  with  him.  This  could  never  have  been  the  under- 
standing of  the  parties.  It  is  a  more  reasonable  construction  to  con- 
sider the  third  man  in  the  character  of  an  umpire  to  decide  between 
the  two  that  should  disagree.  This  would  insure  the  accomplish- 
ment of  the  object  the  parties  had  in  view.  But  a  contrary  constmo- 
tion  would  most  likely  defeat  that  object. 

Upon  this  view  of  the  agreement,  the  valuation  by  two  of  the  ap- 
praisers was  within  the  submission. 

It  has  also  been  made  a  question  whether  the  whole  of  the  land 
reentered  by  M?  Arthur  was  to  be  valued,  or  only  so  much  as  was  to 
be  retained  by  Hobson.  The  terms  of  the  submission  would  seem 
to  settle  this  question.  It  expressly  provides  that  the  land  firom 
which  the  ten  thousand  acres,  located  by  Langham,  was  to  be  with- 
drawn, and  also  the  land  to  be  reentered  by  MP  Arthur,  were  to  be 
valued,  &c.,  and  this  must  have  been  the  understanding  of  the  par- 
ties in  order  to  make  a  just  partition  between  them. 

There  is  no  provision  made  for  the  selection  of  any  particular  part 
to  be  appraised.  By  whom,  then,  was  such  part  to  be  designated  ? 
But  when  the  whole  of  each  tract  is  valued,  the  proportion  which 
Hobso/i  is  to  have  in  the  AT  Arthur  location,  is  easily  ascertained; 
and  they  would  become  tenants  in  common,  subject  to  partition,  ac- 
cording to  their  respective  rights.  Such  is  the  dear  construction  of 
this  agreement  It  does  not  contemplate  the  sale  of  the  land,  or  the 
division  of  any  proceeds  therefrom.  A  reference  in  the  bill  to  the  act 
of  congress  of  the  26th  of  May,  1830,  4  Story's  Laws,  2197,  appears 
to  be  for  the  purpose  of  obtaining  an  injunction  to  restrain  Hobson 
from  receiving  any  money  from  the  treasury  of  the  United 
[  *  194  ]  States,  appropriated  by  *  that  act  But  the  bill  is  not 
framed  with  a  view  to  enforcing  any  rights  growing  out  of 
that  act,  but  prays  that  Hobson  may  be  compelled  to  perform  the 
agreement  of  the  10th  of  November,  1810,  twenty  years  before  that 
act  was  passed.  It  is  true  that  there  appears  upon  the  record  an 
agreement  entered  into  between  these  parties,  bearing  date  the  25th 
of  September,  1830,  relative  to  a  division  of  the  money  to  be  paid 
by  the  government  under  this  act  But  this  was  an  agreement  made 
after  the  commencement  of  this  suit,  and  which  we  cannot  notice 
for  several  reasons.  If  any  relief  is  to  be  given  on  the  basis  of  that 
agreement,  it  should  have  been  brought  before  the  court  below,  by  a 
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supplemental  bilL  But  another  insuperable  objection  is,  that  by  an 
<sxpress  stipulation  in  the  agreement,  it  is  not  to  be  made  use  of  in 
this  case.  This  stipulation  is  as  follows :  "  The  said  parties  mutually 
agree  and  covenant,  that  this  contract  and  agreement  shall  not  be 
used  by  either  of  them,  nor  at  any  time  held  or  interpreted  in  the 
suit  aforesaid,  or  in  any  other  suit,  or  in  any  other  court,  or  in  any 
proceedings,  whether  in  court  or  out  of  court,  under  the  aforesaid 
<x>ntract,  (the  contract  of  the  10th  of  November,  1810,)  as  afifecting, 
changing,  or  in  anywise  disturbing  the  rights  of  either  in  the  mat- 
ters aforesaid ;  but  the  suit  aforesaid  shall  be  conducted,  and  any 
other  suit  which  either  of  them  may  think  proper  to  bring,  founded 
on  the  contract  aforesaid,  may  and  shall  be  conducted,  in  aU  respects, 
as  though  this  contract  had  not  been  entered  into." 

In  addition  to  this,  the  counsel  on  both  sides  declined,  upon  the 
argument,  making  any  use  whatever  of  this  agreement.  It  must, 
therefore,  be  dismissed,  as  having  no  bearing  upon  the  case.  And  if 
so,  there  is  no  proof  whatever  that  Hobson  had  received  any  money 
on  account  of  his  land.  The  defendant,  Hobson,  was  under  no  obli- 
gations to  accept  either  of  the  propositions  of  the  complainant,  as 
stated  in  the  bill.  There  is  nothing  in  the  contract  of  1810  that 
called  upon  him  to  do  this ;  and  especially  after  he  had,  on  his  part, 
ooniplied  v^th  the  provisions  of  that  contract  And  if  the  agreement 
of  1830  is  laid  out  of  view,  there  is  no  proof  to  show  that  Hobson 
had  received  $9,250,  as  is  assumed  in  the  decree,  and  made  the 
gromid  upon  which  he  is  ordered  to  transfer  and  assign  to  M' Arthur 
all  his  right,  title,  and  interest  in  the  whole  ten  thousand 
*  acres  of  land,  relocated  and  surveyed  by  ftT  Arthur.  This  [  *  195  ] 
could  not  have  been  done  under  the  prayer  for  general  reliefl 
The  court,  under  this  prayer,  will  grant  such  relief  only  as  the  case 
stated  in  the  bill,  and  sustained  by  the  proofs,  will  justify.  The 
frame  and  structure  of  the  bill  in  this  case  is  for  a  specific  execution 
of  the  contract  of  the  10th  of  November,  1810,  which  provides  only 
for  the  valuation  of  the  lands,  and  makes  no  provision  for  the  sale 
of  the  land,  or  the  payment  of  any  money.  And  if  the  facts  would 
justify  a  prayer  for  any  such  relief,  the  bill  should  have  been  framed 
vrith  a  double  aspect ;  so  that  if  the  court  should  decide  against  the 
complainant  in  one  view  of  the  case,  it  might  afford  him  relief  in 
another.    But  this  bill  is  not  so  framed* 

The  decree  of  the  circuit  court  must,  therefore,  be  reversed.  But, 
as  the  rights  of  the  heirs  of  M' Arthur  may  depend,  in  some  measure, 
upon  the  contract  of  the  10th  of  November,  1810,  connected  with 
what  has  since  taken  place  under  the  act  of  congress,  we  think  the 
bill  ought  to  be  dismissed,  without  prejudice. 
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It  is  accordingly  adjudged  and  ordered  that  the  decree  of  the  conrt 
below  be  reversed,  and  the  cause  remanded  to  the  drcoit  court,  with 
directions  to  dismiss  the  bill,  without  prejudice. 

7  Wal.  107. 


Thb  United  States,  Appellants,  v.  John  M.  Hanson  and  otiiersi 

Appellees. 

16  P.  196. 

The  aathorities  of  Spain  had  power  to  make  grants  of  the  public  domain  in  Florida,  in  ae- 
cordance  with  their  own  ideas  of  the  merits  of  the  grantee ;  and  this  court  can  onlj  paM 
on  the  questions,  whether  a  grant  was  made,  and  what  was  its  legal  effect 

There  was  no  ordinance  ingrafting  a  condition  upon  a  mill  grant 

The  retnm  of  a  private  surveyor,  employed  as  the  agent  of  the  grantee,  is  not  presumed  to 
be  correct;  it  is  a  mere  private  paper,  and  is  not  evidence. 

Appeal  from  the  superior  court  of  East  Florida,  in  a  proceeding 
for  confirmation  of  a  Spanish  title  to  land  in  that  province.  The 
grant,  under  which  the  title  was  claimed,  was  as  follows :  — 

St  Augustine,  Florida,  19th  July,  1818. 
[  *  197  ]  *  Taking  into  consideration  the  benefit  and  utility  that 
will  redound  to  the  province,  from  a  machine  for  sawing 
lumber,  which  the  party  proposes  to  construct  in  the  place  which  he 
points  out,  and  also  paying  attention  to  the  services  and  other  mat- 
ters which  he  sets  forth,  let  there  be  granted  to  him  the  five  miles 
square  of  land  which  he  solicits,  without  injury  to  a  better  right ;  and 
in  order  to  prove  this  grant,  let  there  be  delivered  to  him,  from  the 
secretary's  office,  the  necessary  certified  copy.  Eindblan. 

On  the  7th  of  May,  1815,  a  survey  and  plat  of  the  land  was  re 
turned,  with  the  following  certificate :  — 

I,  Don  Roberto  M'Hardy,  an  inhabitant  of  this  province,  and  pri* 
vate  surveyor,  do  certify :  That  in  consequence  of  a  permission  from 
this  government,  I  have  surveyed  and  delineated  a  square  of  five 
miles,  containing  sixteen  thousand  acres  of  land,  which  this  govern- 
ment has  granted  to  Don  Samuel  Miles,  on  the  nineteenth  of  July, 
one  thousand  eight  hundred  and  thirteen,  which  plat  is  represented 
in  the  preceding  plot.  St  Augustine,  of  Florida,  on  the  sevenJi 
May,  one  thousand  eight  hundred  and  fifteen.         Bob.  M'Haju>y 

The  appellees  claimed  as  the  assignees  of  Miles. 

LegtprS^  (attorney-general,)  for  the  United  States. 

No  counsel  appeared  for  the  appellees. 
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Catron,  J.,  delivered  the  opinion  of  the  court. 

*  This  was  a  grant  to  Samuel  Miles,  dated  18th  July,  [  *198  ] 
1813,  for  five  miles  square  of  land,  or  sixteen  thousand  acres, 
at  the  mouth  of  the  River  Santa  Lucia. 

The  first  question  is,  was  the  grant  made  in  property  and  dominion, 
or  was  it  made  on  condition  that  a  water  saw-mill  should  be  erected? 
The  petitioner  sets  forth  various  merits  and  losses,  and  asks  the  gov* 
ernor  to  be  pleased  to  grant  to  him,  in  virtue  of  these,  the  possession 
of  five  miles  square  for  the  construction  of  a  water  saw-mill,  fit  for 
the  purpose,  at  a  place  that  is  vacant,  at  the  mouth  of  the  River 
Santa  Lucia.     The  gmht  to  be  in  lawful  property  and  dominion. 

The  grant  was  made  to  the  petitioner  for  the  purpose  of  construct- 
ing the  mill  in  the  place  pointed  out :  '<  and  also  (says  the  governor) 
paying  attention  to  the  services  and  other  matters  which  he  sets 
forth,  that  there  be  granted  to  him  the  five  miles  square  of  land 
which  he  solicits,  without  injury  to  a  better  righf 

We  have  often  held,  that  the  authorities  of  Spain  were  authorized 
to  grant  the  public  domain,  in  accordance  with  their  own  ideas  of 
the  merits  and  considerations  presented  by  the  grantee,  and 
*  that  our  powers  extended  only  to  the  inquiry,  whether  in  [  *  199  ] 
fact  the  grant  had  been  made ;  and  its  legal  effect  when 
made,  in  cases  where  the  law  by  implication  introduced  no  condition, 
or  it  was  not  peculiar  in  its  provisions.  Mrs.  Wiggins's  case,  14 
Pet.  334.  As  no  special  ordinance  introduces  conditions  into  mill 
grants,  we  must  construe  the  one  before  us  by  its  own  terms. 

The  party  desired  the  grant  for  the  purpose  of  building  a  saw-mill ; 
so  he  represents ;  and  we  must  take  his  statement  to  be  true,  as  the 
concession  in  effect  adopts  it;  and  to  this  end  16,000  acres  were 
granted,  it  being  the  usual  quantity  in  such  cases.  The  grant,  how- 
ever, is  not  founded  on  that  consideration,  although  intended  for  that 
purpose.  Meritorious  services  and  losses  are  relied  on ;  and  the  land 
was  asked  and  granted,  in  lawful  property  and  dominion,  without 
any  condition  annexed  to  build  the  milL 

2.  The  second  objection  is  to  the  survey.  Its  validity  is  put  in 
issue  by  the  answer ;  and  its  introduction  was  objected  to  when  offered 
to  be  read  on  the  hearing,  because  it  had  been  made  by  a  mere  pri- 
vate surveyor ;  and  because  it  did  not  follow  the  calls  of  the  grant. 
The  court  received  the  survey,  and  decreed  the  land  laid  off. 

There  was  no  proof  that  it  was  at  the  place  granted,  further  than 
appears  by  the  face  of  the  plat  and  certificate ;  and  we  must  inquire 
what  credit  ought  to  have  been  accorded  to  them  by  the  court  Mr. 
AFHardy  certifies  that  he  was  a  prij^te  surveyor ;  and  that  he  had 
permission  from  the  government,  whether  general  or  special  does  not 
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appear.  His  own  statement  is  no  evidence  of  the  fact.  And  so  it  is 
in  regard  to  his  description  of  the  land  surveyed,  which  he  certifies 
as  lying  at  the  place  granted.  There  is  a  marked  and  a  wide  diffe> 
ence  in  the  effect  of  the  certificate  of  the  surveyor-general  and  a  pri- 
vate individual,  who  assumes  to  certify  without  authority.  What 
the  duties  of  the  former  are  is  well  known  firom  the  proofs  in  many 
cases  presented  to  this  court  They,  however,  are  set  forth  by  the 
instructions  of  1811.  Land  Laws,  1003,  1004.  First,  the  grant 
must  be  presented ;  then  the  persons  having  adjoining  lands  to  the 
place  designated  must  be  notified  that  they  may  be  present  at  the 
making  of  the  survey,  with  their  titles,  so  that  ttiere  be  no  interference ; 
the  lands  must  be  bounded  by  rectangular  parallelograms ;  and  fronts 
on  rivers,  navigable  creeks,  and  public  roads,  shall  not  ex- 
[  *200  ]  ceed  one  third  of  *the  depth  back;  to  each  person,  whose 
lands  have  been  measured,  a  plat  will  be  given,  with  the 
lines  drawn  in  black  ink ;  and  when  bounded  by  a  river,  creek,  or 
swamp,  (which  is  permitted,)  a  quantity  will  be  added,  or  be  deducted, 
maintaining  the  rectangular  form  on  the  other  lines ;  the  number  of 
acres  will  be  on  the  centre  of  the  plot ;  and  the  scale  one  inch  to  four 
chains.  The  plat  will  be  delivered  to  the  grantee  with  the  following 
inscription :  ^<  Plat  of  the  number  of  acres  of  land,  of  A  B,  in  such  a 
place,  measured  and  bounded  by  the  public  surveyor  of  this  province, 
Don  George  Clarke,  East  Florida ;  the  day  of  the  year  and  month, 
on  the  same  tracts.  George  Clarke."  "  The  surveyor  will  keep  a 
book  of  large  paper,  and  copy  therein  the  plats  he  gives  out ;  these 
plats  will  be  numbered ;  the  book  will  be  indexed.  At  the  end  of 
the  book,  he  will  have  a  sheet  of  sufficient  size  for  a  general  plan,  con- 
taining the  surveys  for  individuals,  with  the  number  of  each. 

^  The  book  will  serve  to  show  government  what  lands  are  yacant, 
or  not  measured ;  and  he  shall  keep  a  journal  to  satisfy  the  persons 
having  lands  adjoining.  The  corners  are  to  be  marked  with  stakes, 
three  inches  diameter  at  the  head;  and  the  owners  shall  encircle 
them  with  oyster  shells,  two  feet  deep,  and  two  feet  diameter." 

A  grant  delivered  out  for  survey,  meant  not,  as  with  us,  a  perfect 
title,  but  an  incipient  right ;  which,  when  surveyed,  required  confir- 
mation by  the  governor.  The  duty  of  confirmation,  by  the  acts  of 
congress,  is  deputed  to  the  courts  of  justice  of  the  United  States,  in 
execution  of  the  treaty  with  Spain. 

It  follows,  the  same  evidence,  that  was  accorded  to  the  return  of 
the  surveyor-general  by  the  Spanish  governor,  before  the  cession^  is 
due  to  it  by  the  courts  of  this  country.  The  acts  of  the  officer  and 
the  governor  were  both  on  behalf  of  the  government ;  each  by  his 
duty  was  bound  to  protect  the  public  domain,  and  to  guard  the  law 
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from  violation ;  if  the  snrveyoT,  theiefore,  by  his  plat  and  certificate 
returned  that  he  had  surveyed  the  land  at  the  place  granted,  not  by 
the  assertion  only  that  it  was  at  the  place,  but  by  a  description  in 
legal  form,  that  it  was  so ;  tiien  the  return  was  primdfctcU  competent 
evidence,  without  further  proof,  on  which  the  governor  could  found  the 
confirmation.  Plats  and  certificates,  because  of  the  oflSicial 
character  of  the  *  surveyor-general,  have  accorded  to  them  [  *  301  J 
tiie  force  and  character  of  a  deposition ;  the  same  as  Agui- 
kur's  certificate  to  a  copy  of  the  grant,  as  we  held  in  the  case  of 
Wiggins,  14  Pet.  846. 

In  contrast  to  the  official  survey  and  return,  how  does  this  private 
one  of  Mr.  AFHardy  stand  ?  No  proof  was  made  that  it  was  on  the 
land  granted ;  the  certificate  does  not  even  so  assert,  and  there  is  no 
plat  in  the  record ;  did  it,  however,  appear  in  the  clearest  manner  on 
the  face  of  the  paper,  it  would  be  of  no  value.  The  private  surveyor 
acted  not  for  and  with  the  interests  of  the  government,  but  at  the  in- 
stance of  the  grantee ;  and  for  his  interest,  and  against  the  govern- 
ment. The  survey  was  a  private  act ;  the  plat  and  certificate  private 
papers,  delivered  to  the  grantee,  of  which  no  record  was  made  in  the 
Burveyor-general's  office ;  and  of  which  the  governor  could  take  no 
notice,  unless  it  was  presented  to  him,  and  extrinsic  proof  made  that 
it  was  for  the  land  granted ;  and  that  it  had  been  lawfully  made  in 
regard  to  navigable  waters,  roads,  adjoining  granted  lands,  jand  line 
marks*  Then,  he  could  have  ordered  a  perfect  title  to  issue  founded 
on  the  survey;  as  he  did  do  in  many  instances  on  surveys  of  Mr. 
M'Hardy,  and  as  this  court  has  done  and  would  do  on  similar  proof. 

The  decree  of  the  superior  court  gives  the  lines  and  description  of 
the  survey  to  wit :  ^'  five  miles  square  of  land  situated  at  the  mouth 
of  Biver  Santa  Lucia ;  the  lines  of  the  said  survey  thereof  are  as  fol* 
lows,  to  wit,  the  first  line  commences  at  a  cedar  tree  marked  M,  on  the 
bank  of  Indian  Biver,  and  runs  south  sixty  degrees,  west  four  hundred 
chains  to  a  pine  marked  M ;  the  second  line  commences  at  said  pine, 
and  runs  north  thirty  degrees  west,  four  hundred  chains  to  another 
pine  marked  M ;  the  third  line  runs  firom  said  pine  north  sixty  degrees 
east  four  hundred  chains  to  a  live  oak  marked  M,  on  the  banks  of 
Indian  Biver ;  and  the  fourth  line  is  formed  and  bounded  by  said 
river." 

It  is  laid  down  vx  a  square,  with  one  side  of  four  hundred  chains  on 
the  Indian  Biver.  By  the  fourth  instruction  to  the  surveyor-general, 
(declaratory  of  the  standing  law  of  the  province,)  the  front  on  the 
river  could  not  exceed  one  third  of  the  longitudinal  extension  back. 
Land  Laws,  1004.  Nor  does  the  description  in  the  concession, 
<<of  five  miles  square,"   alter  the  rule   prescribed  by  the   general 
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[  ^202  ]  law.  It  had  reference  more  to  *  quantity  than  form  of  sur- 
vey; Sibbald's  case,  10  Pet  313;  and  was  made  on  the 
assumption  that  no  controlling  objects,  such  as  rivers,  would  be 
either  included  or  bounded  upon  ;  and  if  they  were,  that  the  general 
law  would  govern  the  survey. 

The  grant  is  for  five  miles  square  at  the  mouth  of  the  River  Santa 
Lucia ;  this  is  represented  to  be  a  fit  place  for  a  saw-mill,  to  supply 
timber  for  which  the  grant  W€i8  made.  We  take  it  the  place  is  on 
the  side  of  the  Indian  River,  to  which  the  Santa  Lucia  is  a  tributary; 
and  that  the  Santa  Lucia  is  not  navigable,  or  a  mill  would  not  have 
been  permitted  to  obstruct  it;  of  this,  however,  the  governor  had  the 
right  to  judge ;  but  we  cannot  suppose  the  survey  was  intended  to 
include  liie  Indian  River,  or  to  front  on  it  one  third  part.  We,  there- 
fore, hold  the  concession  carried  with  it  the  condition  imposed  by 
law,  in  regard  to  the  form  of  the  survey. 

The  decree  is  reversed,  and  the  cause  remanded  to  the  court  below 
to  be  further  ^proceeded  in.  That  court  will  order  the  16,000  acres  to 
be  properly  surveyed,  according  to  the  principles  above  stated ;  and 
found  its  decree  of  confirmation  on  the  new  survey. 

5H.  10;  11  H.68. 


Thb  Unitbd  Statbs  v.  William  Murpht,  and  William  Morgan. 

16  P.  208. 

Tboagh  the  16th  section  of  the  act  of  April  30, 1790,  (1  Stats,  at  Large,  116J  gives  one  half 
the  fine  imposed  on  one  oonricte^  of  larcenj,  to  the  owner  of  the  goods  stolen,  such 
owner  is  a  competent  witness  in  support  of  the  prosecation. 

The  case  is  stated  in  the  opinion  of  the  court 

Lega/rS^  (attorney-general,)  iot  the  United  States. 

Nashy  contra. 

[  •  207  ]      *  Story,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  us  upon  a  certificate  of  divisioii 
of  opinion  of  the  judges  of  the  circuit  court  of  the  southern  district 
of  New  York,  under  the  following  circumstances :  — 

The  defendants,  William  Murphy  and  William  Morgan,  were  in- 
dicted under  the  16th  section  of  the  act,  entitled,  <<  An  act  for  the 
punishment  of  certain  crimes  against  the  United  States,"  approved 
<m  the  30th  of  April,  1790,  for  taking  and  carrying  away  with  an 
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intent  to  steal  and  pnrloin,  on  board  of  an  American  vessel 

on  the  high  seas,  102  gold  coins,  called  *  sovereigns,  each  of  [  •  208  ] 

the  valne  of  $5,  of  the  personal  goods  of  Francis  IVFMahon. 

The  defendants  having  pleaded  not  guilty,  and  the  case  being 
brought  to  trial,  Francis  AFMahon,  the  owner  of  the  property 
described  in  the  indictment,  was  called  as  a  witness  on  the  part  of 
the  United  States,  to  prove  the  ownership  of  the  said  property,  and 
that  it  had  been  stolen  firom  him  in  June,  1840,  in  his  passage  on 
board  the  ship  Carroll,  of  Carrolton,  firom  Liverpool  to  the  city  of 
New  York ;  and  also  to  prove  facts  and  circumstances  tending  to 
show  that  the  defendants  were  guilty  of  the  said  offence ;  to  the 
competency  of  which  witness,  as  to  either  of  the  said  matters,  the 
counsel  for  the  defendants  objected,  on  the  ground  that  he  was  in- 
terested in  the  event  of  the  suit ;  and  so  interested  that  he  would 
not  be  rendered  competent  by  any  release  to  be  executed  by  him. 

And  thereupon  the  judges  were  divided  in  opinion  upon  tiie 
following  questions,  which  were  presented  for  their  decision. 

1.  Whether  the  said  Francis  ftTMahon,  the  owner  of  the  property 
alleged  to  have  been  stolen,  was  a  competent  witness  to  be  exam- 
ined on  the  part  of  the  United  States,  as  to  all  the  matters  above 
mentioned  ? 

2.  If  not  competent  to  testify  as  to  the  guilt  of  the  defendants, 
whether  he  was  competent  to  prove  the  ownership  of  the  property 
described  in  the  indictment ;  and  that  it  had  been  taken  and  carried 
av^y  with  intent  to  steal  and  purloin  ? 

3.  If  not  competent  for  both  or  either  of  the  above  purposes,  with- 
out having  released  his  interest  in  the  fine  to  be  imposed  on  the 
defendants,  in  case  of  their  conviction ;  whether  by  releasing  to  the 
United  States  all  his  right  to  and  interest  in  such  fine,  his  compe- 
tency would  be  restored  ? 

We  have  considered  these  questions,  and  I  am  now  directed  to 
deliver  the  opinion  of  this  court  upon  them.  The  first  question  pre- 
sents, in  its  most  general  form,  the  consideration  of  the  competency 
of  M'Mahon,  the  owner  of  the  goods  alleged  to  have  been  stolen ; 
and  it  must  be  admitted  to  involve  no  small  difficulty,  whether 
viewed  in  relation  to  principle  or  authority.  The  act  of  congress 
(act  of  30th  of  April,  1790,  c.  36,  §  16)  upon  which  this  prosecution 
ia  founded,  provides,  "  that  if  any  person  within  any  of  the 
places  under  the  sole  and  exclusive  jurisdiction  •  of  the  [  *  209  ] 
United  States,  or  upon  the  high  seas,  shall  take  and  carry 
away,  with  an  intent  to  steed  or  purloin,  the  personal  goods  of  an* 
other ;  or  if  any  person  or  persons  having  at  any  time  hereafter  the 
charge  or  custody  of  any  arms,  ordnance,  munitions,  &c.,  &c.,  be- 
voL.  XIV.  22  r^  T 
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longing  to  the  United  States,  shall,  for  any  lucre  or  gain,  or  wittingly, 
advisedly,  and  of  purpose  to  hinder  or  impede  the  service  of  the 
United  States,  embezzle,  purloin,  or  convey  away  any  of  the  said 
arms,  ordnance,  munitions,  &c.,  &;c.,  the  person  or  persons  so  offend- 
ing, their  counsellors,  &c,  &c.,  shall,  on  conviction,  be  fined  not  ex- 
ceeding the  fourfold  value  of  the  property  so  stolen,  embezzled,  or 
purloined ;  the  one  moiety  to  be  paid  to  tiie  owner  of  the  goods  or 
the  United  States,  as  the  case  may  be,  and  the  other  moiety  to  the 
informer  and  prosecutor ;  and  be  publicly  whipped,  not  exceeding 
thirty-nine  stripes." 

It  is  not  unimportant  to  observe,  in  the  construction  of  this  section 
of  the  act,  that  the  fine  is,  as  to  its  amount,  purely  in  the  discretion 
of  the  court ;  that,  whatever  it  may  be,  it  rests  on  a  mere  contin- 
gency, even  after  conviction,  whether  it  will  ever  be  paid  or  not, 
depending  upon  the  ability  of  the  convict ;  and  that,  if  the  fine  is  to  be 
awarded  as  a  part  of  the  sentence  of  the  court  upon  the  indictment, 
(as  it  seems  properly  to  be,)  then  it  must  be  taken  to  be  a  part  of 
the  punishment  in  furtherance  of  public  justice,  rather  than  an  indem- 
nity or  compensation  to  the  owner,  since  it  may  bear  no  proportion 
to  his  loss  or  injury.  Besides,  from  the  very  nature  of  an  indictment 
and  the  sentence  thereon,  the  government  silone  has  the  right  to  con- 
trol the  whole  proceedings  and  execution  of  the  sentence.  Even  after 
verdict,  the  government  may  not  choose  to  bring  the  party  up  for 
sentence ;  and  if  sentence  is  pronounced,  and  the  fine  is  imposed,  the 
owner  has  no  authority  to  interfere  in  the  collection  of  it,  any  more 
than  the  informer  or  prosecutor;  and  the  fine,  therefore,  must  be 
deemed  receivable  solely  by  the  government ;  and  thep  it  is  distribu- 
able  by  the  government,  anc^by  the  government  only.  It  would,  in- 
deed, require  strong  language  in  any  statute,  where  the  proceedings 
were  by  indictment,  to  construe  that  indictment,  or  the  sentence 
thereon,  to  be  controllable  by  other  parties  who  might  have  an  inter- 
est in  or  under  the  sentence.  In  this  respect,  there  is  a  great  differ- 
ence between  an  information  or  action  qui  tam^  where  a  part 
[  *  210  ]  of  the  penalty  or  forfeiture  belongs  to  the  informer  *  or  pros- 
ecutor, and  an  indictment,  the  conviction  upon  which  may 
entitle  the  informer  or  prosecutor  to  a  part  of  the  penalty  or  forfeiture. 
In  the  former  case,  the  informer  or  prosecutor  may  not  be  a  good 
witness,  at  least,  not  unless  under  special  circumstances;  in  the  latter 
case  he  may  be ;  for,  notwithstanding  a  conviction  upon  the  indict- 
ment, he  must  stiU  sue  for  the  penalty  or  forfeiture  by  action  or 
information,  and  cannot  receive  it  under  the  sentence  upon  the  in- 
dictment. This  distinction  wi^  adverted  to  by  Mr.  Justice  Bayley, 
in  dalivering  the  opinion  of  the  court  in  The  King  v.  Williams,  9 
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Bam.  &  Cress.  549,  upon  which  we  shall  have  occasion  to  comment 
more  at  large  hereafter. 

The  roles  as  to  the  competency  of  witnesses  in  criminal  cases  are 
not  exactly  and  throughout  the  same  in  America  as  in  England, 
although  in  most  cases  they  concur.  Thus,  for  example,  in  cases  of 
forgery,  the  party  whose  name  is  supposed  to  have  been  forged  is 
not  a  competent  witness  in  England.  But  a  different  course  has 
generally,  although,  perhaps,  not  universally,  prevailed  in  America. 
So  the  owner  of  stolen  goods  has  been  universally  admitted  as  a 
competent  witness,  in  America,  at  least  to  prove  the  identity  of  his 
property  and  the  fact  of  the  theft,  if  not  to  prove  all  other  facts, 
although,  independently  of  the  statute  of  21  Hen.  VIIL  c  11,  his 
competency  seems  to  have  been  a  matter  of  doubt  in  England. 

The  general  rule  undoubtedly  is,  in  criminal  cases  as  well  as  m 
civil  cases,  that  a  person  interested  in  the  event  of  the  suit  or  prose- 
cution is  not  a  competent  witness.  But  there  are  many  exceptions 
which  are  as  old  as  the  rule  itself.  Thus,  it  is  stated  by  Lord  Chief 
Baron  Gilbert  as  a  clear  exception,  that  where  a  statute  can  receive 
no  execution  unless  a  party  interested  be  a  witness,  there  he  must 
be  allowed,  for  the  statute  must  not  be  rendered  ineffectual  by  the 
impossibility  of  proof.  Gilb.  on  Evid.  114;  1  Phillips  on  Evid. 
c  8,  §  7,  p.  125,  edit.  1839,  by  Cowen.  So  cases  of  necessity,  where 
no  other  evidence  can  be  reasonably  expected,  have  been  from  the 
earliest  period  admitted  as  another  exception.  Thus,  for  example, 
upon  indictments  for  robbery,  the  person  robbed  is  constantly  admit- 
ted as  a  competent  witness,  although  he  will  be  entitled  to  a  restitu- 
tion of  his  goods  upon  conviction  of  the  offender.  1  PhiUips  on 
Evid.  c.  5,  §  6,  p.  120,  edit  1839,  by  Cowen.  So  in  an 
action  against  *  the  hundred,  by  the  party  robbed,  brought  [  *  211  ] 
under  the  statute  of  Winton,  he  is  admitted  as  a  compe- 
tent witness  to  prove  the  robbery  and  the  amount  of  the  loss ;  upon 
the  acknowledged  ground  that  it  is  from  necessity  in  default  of  other 
inoof:  2  BoUe's  Abr.  686 ;  1  Phillips  on  Evid.  c.  5,  §  2,  p.  70,  edit 
1839,  by  Cowen.  Another  exception,  quite  as  remarkable,  and  stand- 
ing upon  a  ground  applicable  to  the  present  case,  is  that  of  a  person 
who  is  to  receive  a  reward  for  or  upon  the  conviction  of  the  offender ; 
for  he  is  universally  recognized  as  a  competent  witness,  whether  the 
reward  be  offered  by  the  public  or  by  private  persons.  The  ground 
of  this  exception  is  forcibly  stated  by  Mr.  Justice  Bayley,  in  The 
King  V.  Williams,  9  Barn.  &  Cress.  549,  556,  where  he  says :  <<  The 
case  of  reward  is  clear  on  the  grounds  of  public  policy,  with  a  view 
to  the  public  interest ;  and  because  of  the  principle  upon  which  such 
rewards  are  given.     The  public  has  an  interest  in  the  suppression  of 
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crime  and  the  conviction  of  guilty  criminalB.  It  is  with  a  view  to 
stir  up  greater  vigilance  in  apprehending,  that  rewards  are  given ; 
and  it  would  defeat  the  object  of  the  legislature  by  means  of  those 
rewards,  to  narrow  the  means  of  conviction,  and  to  exclude  testi- 
mony, which  would  otherwise  be  admissible.  Another  exception  is, 
in  cases  where,  although  the  statute  giving  the  party  or  the  informer 
a  part  of  the  penalty  or  forfeiture,  contains  no  direct  affirmation  that 
he  shall,  nevertheless,  be  a  competent  witness ;  yet  the  court  will 
infer  it  by  implication  from  the  language  of  the  statute  or  its  pro- 
fessed objects. 

Several  cases  of  this  sort  are  collected  and  conmiented  upon,  by 
Mr.  Justice  Bayley,  in  the  case  of  The  King  v.  Williams,  and  they 
fully  support  the  exception.  Mr.  Phillips  also,  in  his  work  on  Evi- 
dence, has  given  a  summary  of  the  leading  decisions.  1  Phillips 
on  Evid.  c.  3,  §  7,  p.  125,  edit  1839,  by  Cowen.  Indeed,  Mr. 
Justice  Bayley  puts  tiie  exception,  founded  upon  statute  provisions, 
upon  a  very  broad  and  comprehensive  ground,  which  is  fully  in 
point  in  the  present  case.  He  says :  <^  Where  it  is  plain  that  the 
detection  and  conviction  of  the  offender  are  the  objects  of  the  legis- 
lature, the  case  will  be  within  the  exception,  and  the  person  bene- 
fited by  the  conviction,  will,  notwithstanding  his  interest,  be  com- 
petent" And  in  the  very  case  then  in  judgment,  which 
[  *  212  ]  was  a  case  for  a  forcible  entry  into  a  dwelling-house,  on  *  the 
statute  of  21  Jac.  c  15,  where  the  prosecutor  would,  upon 
conviction,  be  entitled  to  judgment  of  restitution  of  the  premises,  he 
was  held  incompetent,  solely  because  (to  use  the  languetge  of  the 
learned  judge)  "  the  public  interest  will  still  have  the  protection  of 
a  common-law  indictment ;  and  there  is  nothing  from  which  an  in- 
ference can  be  drawn,  that  it  was  with  a  view  to  the  public  interest, 
and  not  for  the  sake  of  the  benefit  of  the  party  grieved,  that  the  pro- 
vision for  restitution  was  introduced  into  the  statute."  Now,  every 
word  of  this  passage  shows  that,  in  the  case  now  before  us,  the  party 
•ought  to  be  held  competent  No  common-law  indictment  will  lie 
for  the  offence,  but  only  the  statute  remedy,  and  the  statute  is  obvi- 
ously drav^m  with  a  view  to  the  public  interest,  and  the  suppression 
of  public  crimes,  and  not  for  tiie  interest  of  the  party  aggrieved, 
since  the  fine  is  in  the  discretion  of  the  court,  and  may  be  purely 
nominal. 

Looking  to  the  objects  of  the  present  section,  the  promotion  oi 
public  justice,  and  the  suppression  of  public  crimes,  in  which  the 
government  have  a  deep  interest ;  and  looking  to  the  ordinary  means 
by  which  the  ends  can  be  accomplished,  it  is  difficult  not  to  perceiTe, 
that  if  the  owner  of  the  stolen  goods  be  incompetent,  it  will  be  found 
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utterly  impracticable,  in  most  cases  falling  within  the  purview  of 
the  section,  to  procure  any  conviction,  however  frequent,  or  however 
flagrant  may  be  the  offence.  The  places  on  land  where  the  offence 
may  be  committed  are  such  as,  being  within  the  exclusive  jurisdiction 
of  the  United  States,  contain  but  few  inhabitants,  or  few  whose  resi- 
dence is  not  transitory  and  changing.  Take  the  case  of  a  light-hou^e 
establishment,  where  scarcely  any  other  inhabitants  are  found  but 
the  keeper  and  his  family ;  if  he  and  his  wife  are  excluded  as  wit- 
nesses, from  incompetency,  how  will  it  be  practicable  to  establish  the 
identity  of  the  property  stolen,  or  of  the  person  of  the  thief,  however 
atrocious  and  premeditated  may  be  the  circumstances  under  which 
the  offence  is  committed  ?  It  may  be  in  the  night  time ;  it  may  be  in 
broad  day,  even  by  a  company  of  conspirators.  But  take  the  very 
case  now  in  judgment,  that  of  a  theft  committed  on  the  high  seas, 
where  money  is  stolen  from  a  passenger  or  an  officer  of  the  ship,  or 
from  one  of  the  crew;  who  else  besides  himself  can  be  expected  to 
establish  the  identity  of  the  properly,  or  the  circumstances 
of  the  theft  ?  It  is  scarcely  possible  that  it  could  be  *done  [  *  313  ] 
in  one  case  in  one  hundred.  Can  congress  reasonably  be 
supposed,  in  cases  of  offences  committed  upon  the  high  seas,  thus 
to  have  intended  to  shut  out  all  the  ordinary  means  and  ordinary 
proofs  of  the  offence ;  and  thus  to  have  given  new  encouragement, 
and  new  motives  to  theft,  and  embezzlement,  and  plunderage  ?  We 
think  not  Upon  all  the  grounds  of  exception  already  stated ;  upon 
the  ground  of  necessity,  and  of  public  policy,  and  of  attaining  the 
manifest  objects  of  the  statute,  and  the  ends  of  justice ;  we  think 
that  the  witness  was  admissible  for  all  the  purposes  stated  in  the 
6T8t  question. 

This  decision  is  not  new  in  America.  On  the  contrary,  the  doc- 
trine has  been  recognized,  at  least  to  an  equal  extent,  in  Connecticut 
and  Massachusetts.  In  the  case  of  Salisbury  v.  The  State  of  Con- 
necticut, (6  Conn.  101,)  the  judges  of  the  supreme  court  of  that 
State  held  that  the  owner  of  goods  stolen  was  a  competent  witness 
for  all  the  matters  in  issue  upon  an  indictment  for  the  theft ;  although 
the  statute  declared  that  the  thief,  upon  being  convicted,  should  for- 
feit and  pay  treble  the  value  of  the  property  stolen  to  the  owner 
thereof.  It  is  true,  that  one  main  ground  of  this  decision,  by  a  ma- 
jority of  the  judges,  was,  that  there  must  be  another  action,  qui  tam^ 
by  the  owner  to  enforce  the  forfeiture.  But  the  same  judges  held 
that  in  such  an  action  qui  taiUj  brought  by  the  owner,  he  would  be  a 
competent  witness  to  prove  the  loss  and  identity  of  his  property,  for 
the  like  reasons  as,  under  the  statute  of  Winton,  the  party  robbed  is 
admitted.     In  The  Commonwealth  v.  Moulton,  9  Mass.  30,  upon 
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an  indictment  for  theft,  it  was  held  that  the  owner  of  the  goods  was 
a  competent  witness  as  to  all  the  facts  in  the  case ;  notwithstanding 
the  witness  would,  by  the  statute,  upon  the  conviction  of  the  offender, 
be  entitled  to  restitution  of  his  goods ;  and,  if  they  were  not  restored, 
to  satisftiction  out  of  the  future  earnings  of  the  convict,  and  to  rec- 
ompense out  of  the  county  treasury  for  his  labor  and  expense  in  tiie 
prosecution.  Upon  ^at  occasion  the  court  said,  that  when  (under  a 
former  statute)  the  pariy  from  whom  goods  were  stolen,  was  by  law 
entitled  to  treble  the  value,  he  was  always  received  as  a  competent 
witness  as  to  all  pertinent  facts. 

As  to  the  second  and  third  questions,  they  do  not  require  any  par 
ticular  examination,  after  what  has  been  already  stated.  We  have 
only  to  say  that  if  we  had  not  been  of  opinion,  upon  the 
[  *  214  ]  *  first  question,  that  the  witness  was  a  general  witness,  we 
should  have  entertained  no  doubt  that  he  was  a  competent 
witness  for  the  purposes  stated  in  the  second  question,  upon  the 
ground  of  necessity,  and  the  analogy  to  the  case  of  the  party  robbed 
under  the  statute  of  Winton.  And  as  to  the  third  question,  we 
should  have  no  doubt,  that  if  the  witness  had  such  an  interest  in  the 
fine  as  would  have  rendered  him  incompetent,  his  competency  might 
have  been  restored  by  a  release.  If,  as  the  argument  for  the  defend- 
ant seems  to  assume,  the  release  is  of  a  mere  possibility,  no  release 
would  be  necessary;  for  a  possibility  of  interest  is  no  objection  to 
the  competency  of  a  witness.  If  it  is,  on  the  other  hand,  a  fixdd 
interest  in  the  event  of  the  prosecution,  then  it  is  clearly  releasable. 

Upon  the  whole,  we  are  of  opinion  that  all  the  questions  ought  to 
be  answered  in  the  affirmative.  But,  at  the  same  time,  we  desire  to 
say,  that  although  a  competent  witness,  the  credibility  of  hb  testi- 
mony is  a  matter  for  the  consideration  of  the  jury,  under  all  the 
weight  of  circumstances  connected  with  the  case,  and  his  interest  in 
the  result 

We  shall  direct  a  certificate  to  be  sent  to  tiie  circuit  court  of  the 
southern  district  of  New  York,  acoordin^y. 

a  H.  197. 


Charles   F.  Hozbt,  Plaintiff  in   Error,  v.  William  Bughaitan, 
Defendant  in  Error. 

16  p.  216. 

In  an  action  against  a  sheriff  for  taking  property  of  the  plaintiff,  on  an  execntion  against  a 
third  person,  in  Louisiana,  it  is  error  to  strike  oat  of  the  answer  an  allegation  that  the 
property  was  conveyed  to  the  plaintiff  by  the  execution  debtor  to  defraud  his  creditors. 

The  enrolment  of  a  bili  of  sale  of  a  yessel,  is  not  necessary  to  pass  the  tiUe. 
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The  case  is  stated  in  the  opinion  of  the  conrt 
Coxe,  for  the  plainti£ 
OriUendenj  oontrcu* 

*  IVFIiBANy  J.,  deliyeied  the  opinion  of  the  court  [  *  217  ] 

This  is  a  writ  of  error  from  the  drcoit  court  for  the 
eastern  district  of  Louisiana. 

In  the  circuit  court,  Buchanan  commenced  an  action  against 
Hozey,  for  the  recovery  of  the  damages  he  had  sustained  by  the 
seizure  and  sale  of  his  stesunboat  Nashville,  by  Hozey,  as  sheriff  of 
the  parish  of  Orleans.  The  boat  was  alleged  to  be  of  the  value  of 
$12,000. 

Hozey,  in  his  answer,  denied  that  Buchanan  ever  had  any  interest 
in  the  steamboat  That  having  received,  as  sheriff,  a  writ  of  Jieri 
facias  issued  on  a  judgment  in  favor  of  Oakey  and  Company  v. 
CuUen  M'Cantle  and  Wilkinson,  the  last  of  whom  owned  the  said 
steamboat,  and  it  being  within  the  parish  of  Orleans,  he  levied 
upon  and  sold  it  at  public  auction,  in  conformity  to  law,  as  he  was 
bound  to  do.  That  Buchanan  knew  of  the  levy  and  sale,  being  then 
in  New  Orleans,  but  took  no  steps  to  arrest  the  proceeding,  whereby 
he  has  lost  his  right  if  he  ever  hEid  any.  And  he  alleges,  that  if  any 
sale  of  the  boat  was  made  by  Wilkinson  to  Buchanan,  it  was  not 
done  with  the  formalities  required  by  law.  And  that  the  ssJe,  if 
made,  was  fraudulent  and  void,  as  it  was  made  to  defraud  the  credi- 
tors of  Wilkinson. 

The  cause'  was  submitted  to  a  jury,  and  they  found  for 
the  *  plaintiff  the  sum  of  $8,500.     On  this  verdict  a  judg-  [  *  218  ] 
ment  was  rendered. 

Before  the  jury  were  sworn,  the  counsel  for  Buchanan  moved  the 
court  to  strike  out  all  that  part  of  the  defendant's  answer  which 
alleged  fraud  in  the  sale  from  Wilkinson  to  the  plaintiff,  which  the 
court  directed  to  be  done.  And  the  counsel  for  the  defendant  moved 
the  court  to  instruct  the  jury,  that  by  the  act  of  congress,  bills  of  sale 
of  ships  and  vessels,  to  be  valid,  must  be  enrolled  in  the  custom- 
house; but  the  court  refrised  so  to  instruct  the  jury;  and  charged 
them  that  a  bill  of  sale  accompanied  by  possession  constituted  a 
good  title  in  law.  Exceptions  were  taken  to  these  rulings  of  the 
€xmrt 

Iividenoe  ^^as  given  before  the  jury,  written  and  parol,  conducing 
to  show  the  prior  ovniership  of  the  boat,  for  what  she  had  been  sold, 
her  employment,  the  sale  to  Buchanan  by  Wilkinson,  and  the  cir-> 
cmnstances  connected  with  it. 
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The  plaintiff  in  error  insists  on  a  reversal  of  the  judgment  on  two 
grounds. 

1.  The  striking  out  of  the  answer  the  allegation  of  fraud. 

2.  The  invalidity  of  the  bill  of  sale,  it  not  haying  been  enrolled  as 
required  by  the  act  of  congress. 

The  allegation  of  fraud  in  the  answer,  in  the  sale  from  WiDdnson 
to  the  plaintiff  below,  was  a  most  material  allegation.  If  established, 
it  constituted  a  good  defence  to  the  action.  On  what  ground  this 
wus  stricken  from  the  answer,  by  the  court,  is  not  perceived  and  can- 
not well  be  imagined.  No  authority  has  been  shown  in  the  Louisi- 
ana law  for  such  a  proceeding;  and  it  is  believed  that  none  exists. 
It  would  be  as  novel  as  it  would  seem  to  be  unjust,  to  strike  out  of 
the  answer,  on  the  motion  of  the  plaintiff,  that  which  constitutes  a 
good  defence,  and  on  which  the  defendant  may  chiefly  rely.  And  this 
was  done  too  before  the  cause  was  submitted  to  the  jury,  and  conse- 
quently before  the  evidence  was  heard. 

If  the  answer  were  defective  in  setting  up  incompatible  grounds  of 
defence,  and  on  this  account  was  liable  to  objection  as  a  plea  that  is 
multifarious ;  still,  it  would  not  seem  to  be  the  right  of  the  plaintiff 
to  suggest  how  the  answer  shall  be  amended.  The  answer  in  this 
case,  however,  does  not  seem  to  have  been  liable  to  this  exception. 
By  the  419th  article,  in  the  Code  of  Practice,  it  is  said: 
[  •  219  ]  •  "  After  issue  joined,  the  plaintiff  may,  with  leave  of  the 
court,  amend  his  petition ;  provided  he  does  not  alter  the 
substance  of  his  demand,  by  making  it  different  from  the  one  originally 
brought*'  And  in  article  420 :  "  The  defendant  may  also  amend  his 
answer,  subject  to  the  same  rules,  and  Eidd  to  it  new  exceptions ; 
provided  that  they  be  not  of  the  dilatory  kind.  After  answering  on 
the  merits,  dilatory  exceptions  shall  not  be  raised  by  way  of  amend- 
ment, unless  with  the  consent  of  the  plaintiff."  By  article  421 : 
"  When  one  of  the  parties  has  amended,  either  his  petition  or  bis 
answer,  the  other  party  has  the  right  of  answering  the  amendment; 
but  it  must  be  done  immediately,  unless  the  amendment  be  of  such 
nature  as  to  induce  the  court  to  grant  further  time  for  answering  the 
same." 

The  defendant  may  set  up  facts  different  from  those  alleged  by  the 
plaintiff;  and  these  are  considered  as  denied  by  the  plaintiff  without 
replication  or  rejoinder.     Articles  328,  329. 

By  the  2597th  article  of  the  Louisiana  Code,  it  is  declared  that, 
"  whatever  may  be  the  vices  of  the  thing  sold  on  execution,  they  do 
not  give  rise  to  the  redhibitory  action ;  but  the  rule  may  be  set  aside 
in  the  case  of  fiuud,  and  declared  null  in  cases  of  nullity."  And  in 
the  following  article,  that  "  the  sale  on  execution  transfers  the  prop- 
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erty  of  the  thing  to  the  purchaser  as  completely  as  if  the  owner  had 
sold  it  himself;  but  it  transfers  only  the  rights  of  the  debtor,  such  as 
ihey  are."  To  this  effect  is  the  case  of  Thompson  v.  Rogers,  4  Ix»uts. 
9;  3  Mar.  39;  10  Mar.  222. 

Independently  of  the  above  authorities,  which  are  full  and  explicit, 
no  doubt  could  exist  as  to  the  right  of  the  defendant  to  set  out  in 
his  answer  his  grounds  of  defence,  and  impeach  the  sale  of  the 
steamboat  from  Wilkinson  to  the  plaintiff  below  for  fraud,  or  on  any 
other  ground.  But  the  allegation  of  fraud  having  been  stricken  from 
the  answer,  by  the  order  of  the  court,  the  defendant,  of  course,  could 
not  introduce  evidence  to  prove  it.  This  was  an  error  of  the  court 
which  we  feel  ourselves  called  upon  to  correct 

The  circuit  court  did  not  err  in  refusing  the  first  part  of  the  second 
instruction,  ^  that  by  the  act  of  congress,  bills  of  sale  of  ships  and 
vessels,  to  be  vsJid,  must  be  enrolled  in  the  custom-house ;  and  as  the 
bill  of  sale,  on  which  the  plaintiff  relies,  is  admitted  not  to 
have  been  enrolled,  the  same  cannot  be  considered  *  as  a  [  *  220  ] 
legal  title.''  The  enrolment  seems  not  to  be  necessary  by 
the  acts  of  congress  to  make  the  title  vaUd,  but  to  entitle  the  vessel 
to  the  character  and  privileges  of  an  American  vessel    7  Johns.  308. 

But  the  charge  that  ^  a  bill  of  sale,  accompanied  by  possession, 
constituted  a  good  titie  in  law,"  is  liable  to  objection.  That  such 
an  instrument  connected  with  the  possession  is  primd  facie  evidence 
of  right,  may  be  admitted.  But  in  view  of  the  evidence  in  the  case, 
there  should  have  been  the  qualification  that  the  transfer  was  bond 
fide^  and  for  a  valuable  consideration.  Upon  the  whole,  the  judg- 
ment of  the  circuit  court  is  reversed,  and  the  cause  is  remanded  to 
that  court  for  further  proceedings. 


Robert  Milnor,  John  Thompson,  David  Petrikin,  and  Levi 
Woodbury,  Secretary  of  the  Treasury,  Complainants  and  Appel- 
lants, V.  GteoROB  W.  Mbtz,  Appellee. 

16  p.  281. 

A  claim  on  the  United  States  for  serrices  as  a  ganger,  disallowed  by  the  accoantiag  officers 
of  the  treasury  because  not  provided  for  by  any  law,  and  snbseqnently  required  to  be  paid 
by  a  special  act  of  congress,  passes  by  an  assignment  of  the  claimant's  estate  and  effects, 
made  by  the  debtor  in  compliance  with  the  insolvent  law  of  Pennsylvania,  where  he  resided. 

This  case,  which  was  an  appeal  from  the  circuit  court  for  the  Dis- 
trict of  Columbia,  is  stated  in  the  opinion  of  the  court 

Qemeni  Coxe,  for  the  appellant 

Bradley^  contra.  ; , 

'.    4 
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[  •  224  ]       •  Catron,  J.,  delivered  the  opinion  of  the  coort 

The  question  in  this  cause  is,  whether  a  claim  on  the 
United  States  passed  by  an  assignment  made  by  Milnor,  an  insol- 
vent, by  force  of  an  act  of  Pennsylvania,  where  the  insolvent  resided, 
and  where  the  assignment  took  place. 

The  application  was  made  to  the  court  of  common  pleas,  of  Phil- 
adelphia county,  24th  December,  1838.  According  to  the  require- 
ments of  the  Insolvent  Act,  there  was  presented  ^^  a  statement  of  all 
the  estate,  effects,  and  property  of  the  petitioner,  wheresoever  situate, 
and  of  whatsoever  kind."  He  says :  "  Your  petitioner  has  no  prop- 
erty of  any  kind  except  the  following  claim,  namely :  — 

''  A  claim  on  the  government  of  the  United  States  for  about 
13,774.50." 

Assignees  were  appointed  by  the  court,  to  whom  the  following 
assignment  was  made. 

Know  all  men  by  these  presents,  that  I,  Robert  Milnor,  the  above- 
named  petitioner,  have  assigned,  transferred,  and  set  over,  and  by 
these  presents  do  assign,  transfer,  and  set  over  unto  Qeorge  W.  Metz 
and  Aaron  Ross,  their  heirs  and  assigns,  all  my  estate,  property,  and 
effects  whatsoever,  to,  for,  and  upon  the  uses,  trusts,  and  purposes 
designated  by  the  act  entitled  ^*  An  act  relating  to  insolvent  debtors," 

passed  the  sixteenth  day  of j  a.  d.  one  thousand  eight  hundred 

and  thirty-six. 

Witness  my  hand  and  seal,  the  eleventh  day  of  January,  a.  Db 
1839.  Robert  Milnor.  [l.  s.] 

Ross  refused  to  serve,  and  was  discharged  by  the  court,  leaving 
Metz  the  sole  trustee.     On  the  same  day,  Milnor  was  dbcharged. 

On  the  2d  of  May,  1840,  congress  passed  an  act  ^  for  the  relief  of 
Robert  Milnor  and  John  Thompson,  ordering  the  secretary  of  the 
treasury  to  pay  to  them  $2,757.23:  "being  the  amount 
[  *  225  ]  *  of  fees  equitably  due  to  said  M.  and  T.  for  extra  services 
rendered  by  them  as  gangers  at  the  port  of  Philadelphia, 
after  the  passage  of  the  act  of  the  4th  of  July,  1836,  reducing  the 
duties  on  wines,  then  in  custom  stores  in  said  port,  and  commencing 
with  the  provisions  of  said  act" 

Several  petitions  had  been  presented  on  the  subject ;  the  first  in 
February,  1838 ;  the  claim  was  pending  before  congress  when  the 
assignment  was  made,  and  the  insolvent  discharged.  He  claimed 
the  money  as  then  due  from  the  United  States,  and  the  act  of  con^ 

1 6  Stats,  at  Large,  798. 
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gress  admits  the  fact  Nevertheless,  the  answer  insists,  ^  that  the 
remuneration  was  asked  as  a  boon,  and  respondent  has  miderstood 
and  believes  was  advocated  and  granted  as  a  grataity." 

It  is  admitted  that  Milnor  was  entitled,  separately,  to  one  half  of 
the  money  ordered  to  be  paid  by  the  act  of  congress,  and  Thompson 
to  the  other  half. 

MiUior  applied  to  the  treasury  for  one  half  of  the  money,  as  did 
Metz,  the  trustee.  The  department  refused  to  examine  the  equities 
of  the  parties,  or  look  beyond  the  act  of  congress.  Metz  filed  his 
bill,  enjoining  Milnor  from  receiving  the  money,  and  had  a  decree  for 
a  perpetual  injunction. 

The  case  relied  on,  to  sustain  the  assumption  that  the  money 
awarded  by  congress  was  a  gratuity,  is  that  of  Emerson  v.  Hall, 
13  Pet  409. 

It  was  this :  Emerson,  Chew,  and  Lorrain,  libelled  a  slave  ship, 
and  caused  her  to  be  condemned,  and  claimed  half  the  proceeds  of 
the  ship  and  cargo,  which  was  awarded  to  them  below ;  but  the  de- 
cree was  reversed  by  this  court,  on  the  ground  that  Emerson,  Chew, 
and  Lorrain,  as  surveyor,  collector,  and  naval  officer  of  the  port  of 
New  Orleans,  had  no  right  as  captors ;  and  that  they  stood  on  the 
footing  of  an  officer  who  made  a  military  seizure.  Emerson  died, 
and  in  1831,  congress  passed  an  act  bestowing  on  his  legal  repre- 
sentatives, and  on  Chew  and  Lorrain,  the  one  half  of  the  condem- 
nation money. 

Hall,  as  a  creditor  of  Emerson,  filed  his  petition  in  the  probate 
court  at  New  Orleans,  against  Byrne,  the  curator  of  the  heirs  of 
Emerson,  for  payment  of  his  debt  out  of  the  moneys  received  under 
the  act  of  congress.  The  probate  court,  and  the  supreme  court  of 
Louisiania,  on  appeal,  gave  judgment  for  Hall ;  and  on 
•a  writ  of  error  prosecuted  to  this  court,  the  judgment  was  [  *  226  ] 
reversed,  on  the  ground  that  the  act  of  congress  gave  the 
money  to  Emerson's  heirs,  as  a  gratuity,  because  of  the  meritorious 
conduct  of  their  father.  Say  the  court :  '^  He  acted  under  no  law, 
nor  by  virtue  of  any  authority ;  his  acts  imposed  no  obligation  either 
in  law  or  equity,  on  the  government  Had  he  been  sued  for  a  debt 
due  to  it,  he  could  not  have  set  up  these  services,  either  as  an  equi- 
table or  legal  set-off."  They  are  declared  to  be  like  those,  where  an 
individual,  by  timely  exertion,  saves  the  public  property  firom  destrnc- 
tion  by  fire ;  or  where  a  pension  is  given  to  heirs  for  military  services 
of  the  ancestor. 

The  services  performed  by  Milnor  were  at  the  instance  of  the 
government,  and  necessary  to  execute  the  act  of  1836.  But  being  a 
second  measurement,  no  express  law  or  regulation  of  the  treasury 
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department  fixed  the  fees;  and  the  demand  was  rejected  by  the 
accounting  officers,  because  they  had  no  discretion  to  go  beyond  the 
law,  or  an  express  regulation  founded  on  it  The  equity  of  the 
claim  was  free  from  doubt  The  gangers  only  received  fees  for  spe- 
cific services,  actually  performed,  and  could  not  receive  double  com- 
pensation ;  and  in  this  respect  the  equity  was  more  prominent  than 
in  AfDaniePs  Case,  7  Pet  1.  IVFDaniel  was  a  regular  clerk  in  the 
navy  department,  and  received  a  salary.  He  was  ordered  by  his  su- 
periors to  perform  and  did  perform  the  extra  duties  of  paying,  (1) 
the  navy  pensioners ;  (2)  the  privateer  pensioners ;  and,  (3)  to  act 
as  agent  for  navy  disbursements.  So  that  all  his  time  may  have 
been  devoted  to  this  extra  service,  and  none  to  the  regular  office 
duties  of  clerk.  Because  of  his  regular  salary,  the  accounting  officer 
refused  to  allow  additional  compensation.  To  cover  his  claim  for 
this,  IVFDaniel  had  retained  ^980,  and  was  sued  for  it  by  the  United 
States.     The  defendant's  claim  was  allowed  as  an  equitable  set-offl 

The  case  of  Fillebrown,  7  Pet  SO,  is  to  the  same  effect  These 
cases  have  been  constantly  followed,  where  services  had  been  per- 
formed at  the  instance  of  the  government,  for  which,  by  the  strict 
rules  of  accounting,  no  credit  could  be  given  by  the  treasury. 

The  ground  that  the  government  was  the  debtor,  and  the  daim 
rested  on  its  discretion ;  or,  in  other  words,  that  it  was  as 
[  *  227  ]  uncertain  *  as  the  pleasure  of  congress ;  and,  until  the  act 
of  1840  was  passed,  no  claim  existed  against  the  United 
States,  which  could  be  judicially  recognized  as  ^  property  or  effects  " 
of  the  insolvent,  we  think  is  decided  to  the  contrary,  by  this  court,  in 
Comegys  v.  Vasse,  1  Pet  196. 

Vasse  assigned  under  the  bankrupt  law  of  1800.^  He  had  been 
an  underwriter  on  policies  of  insurance  on  vessels  seized  and  con- 
demned by  the  government  of  Spain.  The  owners  had  abandoned 
for  a  total  loss,  which  the  insurer  had  paid,  and  was  the  successor  to 
the  rights  of  the  assured.  The  sentences  of  the  Spanish  prize  courts 
were  conclusive  as  to  the  right  to  the  things  condemned,  and  no  claim 
existed  on  the  part  of  the  insurer  that  did  not  depend  on  the  discre- 
tion and  pleasure  of  the  Spanish  government  The  equity  was  aa 
remote,  to  say  the  least  of  it,  in  that  case  as  in  the  one  before  u& 
By  the  treaty  of  1819,^  Spain  stipulated  with  this  government  to  pay 
five  millions  in  full  discharge  of  the  unlawful  seizures,  leaving  the 
United  States  to  distribute  the  indemnity.  Vasse  had  awarded  to 
him  $8^16.  Comegys  was  the  surviving  assignee  of  the  bankrupt 
Vasse  instituted  suit  against  him,  to  try  the  right  to  the  money. 


I  2  8tat8.  at  Large,  19.  ^  6  lb.  853. 
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This  court  held  that,  although  the  illegal  sentences  of  the  Spanish 
prize  courts  were  irreversible,  the  party  had  not  lost  all  right  to  jus- 
tice, or  claim,  upon  principles  of  international  law  to  remuneration ; 
that  he  had  a  right  both  to  the  justice  of  his  own  and  the  foreign 
sovereign ;  and  that  this  right  passed  by  the  general  assignment  of 
the  bankrupt 

The  treaty  in  that  case,  (as  the  act  of  congress  in  this,)  operated 
on  a  preexisting  claim  on  a  goyernment.  It  follows,  if  the  doctrine 
of  donation  did  not  apply  in  that  case,  neither  can  it  in  this. 

Had  a  similar  claim  on  the  part  of  Milnor  existed  against  an  indi- 
vidual instead  of  the  government,  then  there  can  be  no  doubt  he 
ootdd  have  recovered  by  suit,  or  it  would  have  been  the  subject  of 
set-off,  or  could  have  been  assigned*  So  it  would  have  passed  to  his 
administrator  in  case  of  death.  As  the  government  was  equally 
bound  to  do  its  debtor  justice,  in  a  different  mode,  with  an  individual, 
we  think  no  sound  distinction  exbts  in  the  two  cases ;  and,  therefore, 
order  the  decree  to  be  aflirmed. 


The  United  States,  AppeUants,  v.  The  Heirs  op  Oeoroe  J.  F. 
Clarke,  and  The  Heirs  of  Oeorge  Atkinson,  Appellees. 

16  P.  228. 
A  grant,  bj  the  goyernor  of  East  Florida,  of  15,000  acres  of  land  in  that  prorince,  contain- 
ing a  diiection,  "  the  surveyor-general  will  ran  them  for  him  in  the  places  h^nentions,  or 
in  others  that  are  vacant,  and  of  equal  oonvenienoe  to  the  party,"  authorized  a  survey  in 
more  than  two  places,  and  of  any  vacant  lands  in  the  province,  to  make  out  the  quantity. 

Appeal  firom  the  superior  oonrt  of  East  Florida.  The  case  is 
stated  in  the  opinion  of  the  court.  Points  were  made  by  the 
attorney-general  that  the  record  contained  no  evidence  that  Clarke 
acquired  any  title  firom  Atkinson,  and  that  Clarke's  heirs  were  not 
made  parties  until  after  the  lapse  of  the  time  limited  by  congress  for 
the  institution  of  proceedings.  But  these  points  are  not  noticed  by 
the  court 

LegarS^  (attorney-general,)  for  the  United  States. 
No  counsel  contrd. 

•  Catron,  J.,  deUvered  the  opinion  of  the  court  [  •231  ] 

In  1816,  Greorge  Atkinson  set  lorth  to  the  governor  of 
East  Florida,  various  important  services,  through  a  series  of  years, 
performed  in  behalf  of  the  government,  and  also  many  losses ;  in 
consideration  of  which,  he  solicited  a  grant  in  property  of  15,000 
acres  of  land,  in  Cedar  Swamp,  and  on  the  west  of  upper  Little  Lake. 
VOL.  XIV.  23 
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The  goyemor  granted  the  lands  in  property,  and  added :  ^  CJonse- 
quently,  the  surveyor-general  will  ran  them  for  him  in  the  places  he 
mentions^  or  in  others  that  are  vacant  and  of  equal  convenience  to 
the  party." 

Two  places  were  designated  where  the  lands  were  to  lie  by  the 
petition.  They  were  surveyed  on  four  places ;  the  first  survey  for 
4,000  acres  near  Dunn's  Creek ;  the  second  for  3,000  acres  on  Hawk 
Creek ;  the  third  for  2,000  acres  in  Dupon's  Hammock,  and  6,000 
acres  on  Darcey's  Creek.  One  bears  date  the  30th  of  January,  1818 ; 
and  the  other  three  in  March,  of  that  year.  None  of  them  are  on 
the  lands  solicited  in  the  petition.  The  court  below  affirmed  the 
surveys ;  and  if  this  court  concurs  in  the  decree,  the  United  States 
will  be  bound  to  issue  patents  for  the  four  tracts.  That  the  com- 
plainants are  entitled  to  the  lands  in  two  surveys,  at  the  places  de- 
scribed in  the  petition,  is  not  questioned;  the  difficulty  is,  could  the 
interested  party  elect  to  abandon  his  first  locations,  and  then  multi- 
ply the  tracts  ? 

By  the  8th  article  of  the  Florida  treaty,^  no  grants  made  after  the 
24th  of  January,  1818,  were  valid;  nor  could  a  survey  be  valid  on 
lands  other  than  those  authorized  by  the  grant ;  still,  the  power  to 
survey  in  conformity  to  the  concession  existed  up  to  the  chafige  of 
flags. 

That  Spain  had  the  power  to  make  grants,  founded  on 
[  *  232  ]  *  any  consideration,  and  subject  to  any  restrictions  within 
ner  discretion,  is  a  settled  question.  If  the  act  was  binding 
on  that  government,  so  it  is  on  this,  as  the  successor  of  Spain.  All 
the  grants  of  lands,  made  by  the  lawful  authorities  of  the  king  of 
Spain  before  the  24th  of  January,  1818,  were  by  the  treaty  ratified 
and  confirmed  to  the  owners  of  the  lands.  Such  is  the  construction 
given  to  the  8th  article  by  this  court  in  Arredondo's  case,  6  Pet  706, 
and  in  Percheman's  case,  7  Pet  51 ;  that  is,  imperfect  titles  were 
equally  binding  on  this  government  after  the  cession,  as  they  had 
been  on  the  Spanish  government  before.  The  grant  to  Atkinson  was 
for  the  lands  he  mentioned,  or  for  any  other  lands  that  were  vacant, 
and  the  surveyor-general  was  especially  directed  to  lay  them  off  in 
either  way ;  the  grant  giving  him  an  unrestricted  discretion  over  the 
entire  vacant  lands  of  the  province,  to  satisfy  the  highly  meritorious 
claim  of  the  petitioner ;  for,  however  doubtful  the  merits  of  many 
claims  may  have  been,  as  presented  to  us,  of  the  justice  of  this  there 
can  be  no  question ;  it  had  in  it  peculiar  equities,  and  therefore  the 
party  had  conceded  to  him  peculiar  privileges  in  selecting  the  lands. 

1 8  Stati.  at  Lurge,  252. 
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The  official,  and  well-defined  dutieB  of  the  surveyor-general,  are  set 
forth  in  Hanson's  case,  and  need  not  be  repeat^  He  was  acting 
for  the  government  when  making  the  survey,  and  bound  to  protect 
the  public  domain,  within  the  restrictions  imposed  by  the  govern* 
or's  decree ;  he  did  not  exceed  the  decree  by  going  to  other  places 
than  those  pointed  out  in  the  petition ;  and  therefore  did  not  exceed 
his  authority,  unless  it  was  in  making  more  surveys  than  two.  This 
point  was  settled  in  Sibbald's  case,  10  Pet  321.  His  was  a  mill* 
grant  for  five  miles  square,  on  Trout  Creek ;  and  in  the  event  that 
situation  would  not  permit  the  quantity  of  16,000  acres,  he  asked, 
and  had  granted  to  him  an  equivalent  of  the  deficiency,  not  at  a  par- 
ticular  place,  but  generally.  In  1819,  a  tract  of  10,000  acres  was 
surveyed  at  Trout  CreeL  In  February,  1820,  another  of  4,000  acres 
was  surveyed  thirty  miles  off  at  TumbuU's  Swamp,  and  the  remain- 
ing 2,000  acres  at  Bowleg's  Hammock,  some  thirty  miles  in  a  different 
direction.  It  was  proved  that  no  more  than  10,000  acres  could  be  had 
at  Trout  Creek,  because  of  interfering  elder  claims,  and  injury  to 
third  persons.  The  court  adjudged,  in  effect,  that  the 
equivalent  referred  to  quantity  rather  than  form  *  of  survey ;  [  *  233  ] 
and  that  the  6,000  acres  deficient,  could  be  surveyed  on 
any  vacant  lands  in  the  province,  and  in  several  surveys ;  tiie  only 
authority  for  doing  so  was  that  an  equivalent  was  decreed  in  case 
of  deficiency.  The  last  two  surveys  were  confirmed,  on  the  precise 
ground  that,  as  to  the  equivalent,  ^e  party  was  not  restripted  to  any 
particular  spot,  nor  to  any  form  or  number  of  surveys,  and  therefore 
might  elect  any  vacant  lands,  and  at  different  places. 

Sibbald's  was  a  weaker  case  than  the  present,  the  words  of  the 
grant  being  less  explicit ;  the  principles  presented  being  precisely  the 
same  in  both,  we  cannot  reverse  the  decree  below,  without  overml*  . 
ing  the  former  decision,  to  which  the  court  below  was  bound  to  con- 
fonxL     We  therefore  order  the  decree  to  be  affirmed. 

1  H.  34. 


The  Mayob  and  Aldebmen  of  the  Citt  of  Mobile,  Plaintiffii  in 
Error,  v.  Miguel  D.  Eslava,  Defendant  in  Error. 

16  P.  234. 

Gonitrnctioii  of  a  special  act  of  oongresB,  of  Maj  26, 1824,  (  4  Stats,  at  Laige,  66,)  grantiqg 

certain  lots  of  ground  to  the  city  of  Mobile. 

The  case  is  stated  in  the  opinion  of  the  court 
Testj  for  the  plaintiiis. 
Johnson  and  Sei^eant^  contra. 
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[  *  242  ]      *  ATLean,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  this  court  on  a  writ  of  error  to  the 
supreme  court  of  Alabama. 

The  plainti&  brought  an  action  to  recover  certain  lots  in  the  city 
of  Mobile,  bounded  east  by  Commerce  street,  south  by  Churdi 
street,  on  the  west  by  Water  street  and  extending  on  the  east 
side  of  Commerce  street  to  the  channel  of  the  river.  They  daim 
title  under  the  act  of  congress  of  the  26th  May,  1824;  and  the 
Gux^uit  court  of  the  State,  in  which  the  action  was  first  broughti 
decided  against  their  title.  That  decision  was  removed  to  the  su- 
preme court  of  the  State  by  writ  of  error,  where  the  judgment  of  the 
circuit  court  was  affirmed.  Under  the  25th  section  ^  of  the  Judiciary 
Act  of  1789,  the  case  is  brought  before  tUs  court 

The  1st  section  of  the  above  act  declares :  <^  That  all  the  right  and 
daim  of  the  United  States  to  the  lots  known  as  the  Hospital  and 
Bakehouse  lots,  containing  about  three  fourths  of  an  acre 
[  *  243  ]  of  *land  in  the  State  of  Alabama ;  and  also  all  the  right  and 
daim  of  the  United  States  to  all  the  lots  not  sold  or  con- 
firmed to  individuals,  either  by  this  or  any  former  act,  and  to  which 
no  equitable  title  exists  in  favor  of  any  individual  under  this  or  any 
oilier  act,  between  high-water  mark  and  the  channel  of  the  river,  and 
between  Church  street  and  North  Boundary  street,  in  front  of  the 
said  dty,  be  and  the  same  are  hereby  vested  in  the  mayor  and  alder- 
men of  the  said  dty  of  Mobile,  for  the  time  being,  and  their  success- 
ors in  office,  for  the  sole  use  and  benefit  of  the  said  city  forever." 

The  defendant's  title  was  acquired  by  purchase  from  the  United 
States,  at  a  public  sale,  in  1820.  This  sale  was  made  under  the  act 
of  congress  of  the  20th  April,  1818,'  which  gave  power  to  the  Presi- 
dent to  sell  the  ground  on  which  Fort  Charlotte,  at  Mobile,  stood. 
The  ground  was  required  to  be  laid  off  into  lots,  with  suitable  streets 
and  avenues,  conforming,  as  near  as  practicable,  to  the  plan  of  the 
city.  Ten  squares  and  parts  of  squcures  were  surveyed  and  divided 
into  lots,  streets,  &c  By  the  original  plan  of  the  city,  a  street  known 
as  Water  street,  was  run  on  the  margin  of-  the  Mobile  River,  and 
this  street,  by  the  said  survey,  was  extended  over  a  part  of  the  site  of 
Fort  Charlotte,  along  the  margin  of  the  river.  No  lots  were  sold  east 
of  this  street  Lots  10, 11, 12,  and  13,  in  square  1,  lie  immediately 
west  of  Water  street,  and  cure  bounded  by  it  The  lots  in  dispute  lie 
east  of  Water  street,  and  directly  opposite  the  lots  above  numbered. 

In  1822,  Water  street  and  the  property  now  in  dispute,  were  be- 
tween high  and  low  water  mark*    The  corporation  of  the  dty^  in 

1  1  StatB.  at  Laiige,  S6.  >  8  lb.  465. 
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1823,  expended  ^400  in  filling  up  Water  street;  and  by  the  improve- 
ment confined  the  water  at  high  tide  to  tiie  eastern  side  of  Water 
street 

It  was  proved  on  the  trial  that,  in  order  to  reclaim  one  of  the  lots 
in  square  2,  east  of  Water  street,  the  owner  had  to  fill  up  seven  feet; 
and  that  he  could  not  pass  along  Water  street  at  that  time,  except 
with  the  aid  of  logs  and  other  timbers.  Another  witness  stated  that 
he  purchased  the  lot  west  of  the  lots  in  dispute,  and  that  he  had  to 
fill  up  his  lot  before  it  could  be  occupied.  And  other  evidence  was 
given  by  defendant,  conducing  to  prove  that  the  eastern 
line  of  the  lots,  at  the  date  of  the  sale,  was  *  below  high-  [  *244  ] 
water  mark,  and  that  the  company  who  purchased  the  lots, 
at  the  sale  of  the  government,  expended  about  $3,000  for  the  com- 
mon benefit  of  their  property,  and  to  keep  the  water  from  it  It  was 
also  proved  that,  after  the  purchase  of  one  of  the  lots  in  controversy, 
by  Addin  Lewis,  under  whom  the  defendant  claims,  he  caused  dirt 
to  be  hauled  upon  it,  and  timbers  were  laid  to  force  out  the  water 
and  fit  the  lot  for  a  timber  yard.  Charles  Matthews,  who  owned 
one  of  the  lots,  bounded  by  the  water,  expended  $1,000  in  filling  up 
his  lot 

Ajid  to  show  improvements  on  the  lots  in  dispute,  before  1824,  the 
defendant  read,  from  the  book  of  the  corporation,  the  following  entry, 
dated  in  1823 :  ^'  Charles  S.  Matthews  having  improved  his  lot  by 
filling  it  up,  and  a  stagnant  pond  being  occasioned  thereby  at  the 
end  of  Church  street,  &c"  In  1824,  about  one  half  of  the  space  be* 
tween  Water  street  and  Commerce  street,  was  subject  to  be  covered 
by  ^water  at  the  ordinary  tides.  Water  street  was  not  opened  as  low 
as  Church  street  until  1824.  It  appeared  that  the  defendant,  and 
those  under  whom  he  claims,  had  paid  taxes  on  the  property  to  the 
corporation.  That,  in  1824  or  1825,  the  defendant  was  required  to 
pay  for  side-walks  around  his  lots,  upon  the  assessment  of  the  corpo- 
ration ;  and,  in  1833,  he  was  required,  by  the  mayor  of  the  city,  to 
fill  up  two  places,  upon  one  of  the  lots,  with  earth  or  shells.  About 
this  time,  the  lot  was  advertised  for  sale,  as  the  property  of  Matthews, 
the  defendant's  tenant,  for  taxes  due  the  corporation ;  which  were 
afterwards  paid,  with  the  costs  of  advertising,  &;c. 

Upon  these  facts,  the  circuit  judge  charged  the  jury :  ^  That,  if  the 
lots  specified  in  the  patents  10, 11, 12,  &c.,  were  proved  to  have  been 
bounded  by  high-water  mark  at  the  time  purchased,  then  they  came 
within  the  terms  of  ^  lots  known  under  the  Spanish  government  as 
water  lots,'  as  used  in  the  act  of  congress ;  and,  if  proved  that  the 
joia  claimed  were  east  of  Water  street,  and  in  front  of  the  lots  cov- 
ered by  the  patents,  and  that  they  had  been  improved  before  the 
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passage  of  the  act  of  1824,  they  were  vested  in  the  proprietors  and 
occupants  of  the  lots  held  under  the  patents ;  and  this,  although 
Water  street  did  intervene  between  the  lots  claimed  and  those  held 
under  the  patents."  And  the  court  further  charged  the  jury 
*  [  •  245  ]  that,  " if  the  proof  showed  the  property  •to  have  been  as- 
sessed in  1823,  by  the  city  authorities,  at  $4,000,  and 
recently  at  $88,000,  and  that  the  improved  value  resulted  from  the 
labor  of  Charles  Matthews ;  that  if^  in  August,  1823,  the  mayor  and 
aldermen,  in  reference  to  one  of  the  lots  in  dispute,  had  on  their 
minutes  used  this  language,  namely:  Whereas  Charles  Matthews 
has  commenced  to  improve  his  lot  by  filling  up,  &c.,  and  that  a  com- 
mittee was  organized  to  inquire  into  a  nuisance  connected  with  the 
lot;  that,  in  1824  or  1825  of  the  years  between  that  and  the  com- 
mencement of  *the  suit,  the  city  taxes  had  been  assessed  on  the  prop- 
erty and  collected  from  Matthews ;  and  that  he  had  been  required  by 
an  ordinance  of  the  mayor  and  aldermen,  to  make  side-walks  along 
this  lot,  and  had  so  done ;  that  Matthews  had,  by  a  written  notice 
issued  by  the  mayor,  been  required  to  fill  up  some  low  places  on  said 
lot,  to  abate  a  nuisance  thereon ;  and  that  this  property  was  adver- 
tised for  sale  as  the  property  of  Matthews,  in  one  of  the  city  papers, 
for  the  non-payment  of  city  taxes  assessed  thereon ;  and  that  subse- 
quently Matthews  had  paid  such  taxes  into  the  city  treasury ;  that 
the  facts  estopped  the  plaintiff  from  asserting  any  preexisting  title 
under  the  act  of  congress." 

The  plaintifis'  counsel  requested  the  judge  to  charge  the  jury,  <<that 
if  they  believed  the  facts  were  proved  as  contended  for  by  them,  that 
the  plaintiffs  were  entitled  to  a  verdict  in  their  favor;  which  the  judge 
refused  to  do.'' 

In  their  opinion,  the  supreme  court  of  Alabama  do  not  give  a  con- 
struction of  the  act  of  1824,  under  which  the  plaintiffs'  right  is  as- 
serted ;  but  consider  the  respective  rights  and  powers  of  the  federal 
and  state  governments  arising  under  the  federal  constitution,  and  the 
compact  entered  into  on  the  admission  of  the  State  of  Alabama  into 
the  Union.  The  power  of  the  Spanish  monarch  over  the  soil  and 
navigable  waters,  when  the  territory  was  under  his  dominion,  is  also 
considered  and  illustrated;  and  the  doctrines  of  the  common  law,  as 
applicable  to  the  subject,  are  examined;  and  by  this  course  of  reason- 
ing, the  court,  among  other  conclusions,  decide  that  the  act  of  1824 
is  void,  as  congress  had  no  power  to  grant  the  property  in  dispute. 

The  result  of  this  investigation  was  the  affirmance  of  the  judg- 
ment of  the  circuit  court  And  so  far  as  regards  the  question  be- 
fore us,  it  is  immaterial  by  what  process  of  reasoning  the 
[  *  246  ]  *  supreme  court  of  Alabama  came  to  this  conclusion.  Their 
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opinion  constitateB  no  part  of  the  record,  and  is  not  property  a  part  of 
the  case.  We  mnst  look  to  the  points  raised  by  the  exceptions  in 
the  drcuit  court,  as  the  only  questions  for  onr  consideration  and 
decision. 

Both  parties  set  up  a  right  under  the  act  of  1834.  It  is  the  founda- 
tion of  the  plaintiff'  title ;  and  the  defendant  relies  upon  it  as  sano» 
tioning  his  claim.  Now,  no  construction  of  this  act  can  favor  the 
hostile  pretensions  of  both  parties ;  and  if  the  true  construction  of  it 
shall  give  no  titie  to  the  plainti£b,  this  controversy  is  at  an  end.  And 
in  this  view,  it  is  unnecessary  to  inquire  into  the  constitutionality  of 
the  act 

The  defendant  insists  that  his  right  is  sanctioned  by  the  2d  section 
of  the  above  act,  which  provides,  ^'  that  all  the  right  and  claim  of  the 
United  States  to  so  many  of  the  lots  of  ground  east  of 'Water  street, 
and  between  Church  street  and  North  Boundary  street,  now  known 
as  water  lots,  as  are  situated  between  the  channel  of  the  river  and 
the  firont  of  the  lots  known,  under  the  Spanish  government,  as  water 
lots,  in  the  said  city  of  Mobile,  whereon  improvements  have  been 
made,  be,  and  the  same  are  hereby  vested  in  the  several  proprietors 
and  occupants  of  each  of  the  lots  heretofore  fronting  on  the  Biver 
Mobile,  except  in  cases  where  such  proprietor  or  occupant  has  alien- 
ated his  right  to  any  such  lot  now  designated  as  a  water  lot,  &c." 

This  court  gave  some  consideration  to  the  construction  of  this  sec- 
tion in  the  case  of  Pollard's  Heirs  v.  Kibb^,  14  Pet  3S3 ;  and  there 
was  a  diversity  of  opinion  among  the  judges  on  the  subject  It  must 
be  admitted  that  the  section  was  loosdy  drawn,  and  its  meaning  may 
be  somewhat  involved  in  doubt 

Some  doubt  has  been  expressed  whether  the  improvements  re- 
quired were  to  have  been  made  on  the  front  or  water  lot  But  we 
think  they  must  be  made  on  the  latter.  The  right  reHnquished  by 
the  United  States,  was  to  the  water  lots  lying  "  east  of  Water  street,'* 
^  and  between  Church  street  and  North  Boundary  street,  now  known 
as  water  lots,  as  are  situated  between  the  channel  of  the  river  and 
the  front  of  the  lots  known,  under  the  Spanish  government,  as  water 
lots,  in  the  said  city  of  Mobile,  whereon  improvements  have  been 
made."  Now,  it  will  be  observed  that  all  the  words  be- 
tween the  words  «  water  lots,"  first  used  in  the  *  above  sen-  [  *  347  J 
tence,  and  the  words*^  whereon  improvements  have  been 
made,"  are  only  descriptive  of  the  locality  of  the  water  lots  to  which 
tiie  right  was  relinquished.  And  if  this  be  the  case,  it  follows  that 
the  improvements  refer  to  the  water,  and  not  the  front  lots.  And  we 
think  a  reasonable  construction  of  the  act  requires  the  improvements 
to  have  been  made  or  owned  by  the  proprietor  of  the  front  lot,  at  the 
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time  of  its  passage.  Being  proprietor  of  the  front  lot,  and  having 
improved  the  water  lot  opposite  and  east  of  Water  street,  constitute 
the  conditions  on  which  the  right,  if  any,  under  the  statute  vests. 

In  his  charge  to  the  jury,  the  judge  laid  down  these  conditions  in 
clear  terms ;  and  instructed  the  jury,  if  the  facts  brought  the  defend- 
ant within  them,  that  they  should  find  against  the  plaintiffs.  The 
jury  did  so  find,  and  this  is.  conclusive  as  to  the  facts  of  the  case; 
and  the  only  inquiry  remains,  whether,  by  any  possible  construction 
of  the  act,  in  view  of  these  facts,  any  right  under  it  can  be  asserted 
by  the  plaintiffs. 

A  statute  so  badly  drawn  as  to  vest  a  right  to  the  same  property 
in  hostile  claimants,  would  in  itself  be  a  nuUity.  Exceptionable  and 
involved  as  the  language  of  this  statute  may  be,  it  is  not  obnoxious 
to  this  objection. 

The  1st  section,  under  which  alone  can  the  plaintiffi  pretend  to 
have  any  color  of  right,  excepts  from  its  provisions  ^  lots  sold  or  con- 
firmed to  individuals,  either  by  that  or  any  former  act,  and  to  which 
an  equitable  titie  exists  in  favor  of  any  individual  under  that  or  any 
other  act"  This  exception  embraces  the  right  of  the  defendant,  as 
found  by  the  jury,  and  shows  that,  however  obscure  some  points  of 
the  act  may  be,  its  provisions  are  consistent 

As  this  is  decisive  of  the  case,  it  is  unnecessary  to  notice  the  in- 
struction prayed  for  by  the  plaintiffs  in  the  circuit  court,  and  which 
the  court  refused  to  give.  It  was  asked  in  affirmance,  generally,  of 
the  plaintiffs'  right 

The  judgment  of  the  supreme  court  of  Alabama,  which  affirms  the 
judgment  of  the  circuit  court  of  that  State,  is  affirmed. 

Catron,  J.  This  is  a  writ  of  error  prosecuted  to  reverse  the  deds- 
ion  of  the  supreme  court  of  Alabama,  in  an  action  corresponding  to 
an  ejectment  The  first  question  is,  has  this  court  jurisdic- 
[  *  248  ]  tion  *  under  the  25th  section  of  the  Judiciary  Act  ?  Both 
parties  claim  under  a  private  act  of  congress,  of  the  26tb  of 
May,  1824.  It  granted  to  the  corporation  of  Mobile  the  lands  be- 
tween high-water  mark  and  the  channel  of  the  river,  in  firont  of  the 
city ;  the  premises  sued  for  are  included  within  these  limits.  Tho 
decision  of  the  state  court  was  against  the  right  claimed,  on  the  part 
of  the  plaintiffs.-  First,  The  defendant  set  up  a  claim  under  the  2d 
section  of  the  same  act,  because  he  had  improved  the  premises  before 
1824,  and  when  he  was  an  alienee  firom  the  proprietors  of  tlie  firont 
lots  west  of  Water  street 

Second.  He  insbted  that  the  city  was  estopped  to  set  up  a  claim 
under  the  act  of  congress,  because  the  defendant  had  improved  the 


Digitized  by  VjOOQIC 


JANUARY   TEBM,   1842.  273 

The  Citf  of  Mobile  v.  Bslara.    16  P. 

loty  and  been  recognized  as  owner  by  the  corporation,  in  vaiioiu 
ways. 

The  plaintiffs  having  read  the  act  of  congress  as  a  grant,  and 
proved  the  defendant  in  possession,  asked  the  court  to  instract  the 
jury  that,  if  they  believed  the  facts  were  proved,  as  contended  for  by 
them,  they  were  entitled  to  a  verdict ;  which  instruction  the  court 
refused ;  and  a  verdict  was  rendered  for  the  defendant,  and  judgment 
given  in  the  circuit  court  for  him,  to  which  a  writ  of  error  was  prose> 
cuted  to  the  supreme  court.  One  error  assigned  is,  <^  that  the  charge 
of  the  circuit  judge  denies^  that  the  United  States  had  power  to  grant 
the  premises  in  question."  On  this  assignment,  there  was  a  joinder 
—  that  there  was  no  error. 

The  plaintiffs'  title  is  set  out  iy  the  record ;  and  upon  this  title, 
and  upon  the  last  assignment  of  error,  the  opinion  of  the  supreme 
court  of  Alabama  is  exclusively  founded.  The  opinion  is  before  us, 
and  maintains  that  the  act  of  1824  is  void;  as  did  a  most  labored 
argument  here,  on  the  part  of  the  defendant  in  error.  To  meet  the 
opinion,  this  cause  was  avowedly  brought  into  this  court,  by  the  co]^ 
poration  of  the  city  of  Mobile ;  it  is  conclusive  in  the  state  courts 
against  the  title  of  the  dty,  and  that  of  its  alienees,  to  a  vast  amount 
of  property  held  under  the  act  of  1824 ;  and  I  think  it  is  our  duty  to 
meet  tiie  question ;  if  we  do  not,  the  decision  will  remain  the  law  of. 
Alabama.  The  whole  title  of  both  sides  is  set  forth  in  the  record ; 
and  it  was  quite  proper  in  the  supreme  court  of  Alabama,  to  com- 
mence with  the  examination  of  the  plaintiffs'  first ;  and,  if 
found  void,  to  declare  *  that  the  plaintiffs  could  only  recover  [  *  249  ] 
on  the  strength  pf  their  own  title,  and  refuse  to  examine  the 
adversary  title  of  defendant. 

The  charge  of  the  circuit  court  on  any  other  point  was  not  noticed ; 
nor  do  I  see  how,  in  another  case,  the  corporation  can  more  promi- 
nently present  the  question  on  the  validity  of  the  act  of  congress,  so 
as  to  bring  it  before  this  court  for  final  decision.  First,  or  last,  this 
is  not  to  be  avoided. 

That  the  whole  case  is  before  this  court,  will  be  seen  by  reference 
to  Barland  v.  Ross,  1  Pet  664.  There  both  sides  derived  title  under 
an  act  of  congress.  The  defendant's  claim  was  rejected  on  a  con- 
crtamction  given  to  the  plaintiff^s  patent  and  entry.  It  recognized  the 
case  of  Mathews  v.  Zane,  4  Cranch,  382,  as  having  settled  the  doc- 
trine that  where  both  sides  claim  under  acts  of  congress,  and  come  to 
this  court,  under  the  25th  section  of  the  Judiciary  Act,  for  their  con- 
struction, the  court  proceeds  on  the  whole  case,  and  for  either  side. 
The  court  say :  "  The  3d  article  of  the  constitution,  when  considered 
in  connection  with  the  statute,  will  give  it  a  more  extensive  construc- 
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tion  than  it  might  otherwise  receive.  It  is  supposed  that  the  act 
(1789,  §  25,)  intends  to  give  this  court  power  of  rendering  unifona 
the  construction  of  the  laws  of  the  United  States,  and  the  decision 
of  rights  and  titles  claimed  under  those  laws.''  This  decision  was 
made  in  1808. 

The  case  of  Barland  v.  Ross  was  this:  — 

Barland  claimed  by  a  patent,  dated  October,  1830,  founded  on  aa 
entry  of  1807. 

The  defendant  claimed  xmder  a  patent  dated  in  1819. 

The  state  court  adjudged  the  younger  patent  the  better  title ;  it 
was  coupled  with  the  entry,  giving  the  title  date  from  1807.  This 
court  says :  "  By  the  constitution,  the  judicial  power  shall  extend  to 
all  cases  arising  under  the  constitution  or  laws  of  the  United  States, 
and  treaties  made,  or  to  be  made,  under  their  authority ;  and  where 
the  construction  of  a  statute  of  the  United  States  is  drawn  in  ques- 
tion, and  the  decision  is  against  the  right  or  title  set  up  under  it,  the 
decision  may  be  reexamined,  and  reversed  or  affirmed,  by  this  court 
The  court  held  that,  as  both  parties  claimed  under  the  act  of  congress, 

the  case  of  Mathews  v.  Zane  governs. 
[  *  250  ]       *  The  point  was  more  prominently  presented  in  Wilcox  v. 
Jackson,  13  Pet  509. 

A  preemption  claimant  took  old  Fort  Dearborne,  at  Chicago.  He 
got  a  certificate  from  the  register  of  the  land-office ;  on  this  he  sued 
in  the  state  circuit  court  in  Illinois.  A  special  verdict  set  out  all  the 
facts.  The  defendant  was  a  military  officer  in  the  fort  The  United 
States  resisted  the  claim,  because  it  was  insisted  the  fort  was  appro- 
priated land.  On  the  special  verdict,  and  on  the  broad  facts  referred 
to  the  court  by  the  jury,  the  circuit  court  gave  judgment  for  the  de- 
fendant A  vmi  of  error  was  prosecuted  to  the  supreme  court  of 
Illinois.  That  court  gave  judgment  for  the  plaintiff  Then  the  United 
States,  in  the  name  of  Wilcox,  prosecuted  a  writ  of  error  to  this  court 
under  the  25th  section  of  the  Judiciary  Act 

We  examined  the  cause  precisely  as  the  supreme  court  of  Illinois 
had  done ;  that  is,  on  the  entire  record  presented  by  the  special  ve^ 
diet 

On  what  ground  the  court  below  had  founded  its  judgment,  we 
only  knew  by  its  opinion  produced  to  us.  We  reversed  the  judg- 
ment, and  rendered  one  for  the  defendant  We  pronounced  the  entry 
on  which  the  plaintiff  founded  his  action  void,  on  a  construction  of 
the  acts  of  congress  governing  the  case ;  following,  to  some  extent, 
Martin  v.  Hunter,  1  Wheat  305,  355. 

In  this  case,  the  supreme  court  of  Alabama  declared  the  grant  of 
the  plaintiff  void,  because  the  land,  as  they  supposed,  had  vested  pre* 
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viously  in  the  State.  Had  the  bill  of  exceptions  been  tamed  into  a 
special  verdict,  then  there  wonld  not  be  a  shade  of  difference  in  the 
(sases.  On  this  point,  there  was  no  doubt  entertained  in  Pollard's 
Heirs  v.  Kibb^,  14  Pet.  353. 

With  this  explanation,  we  will  proceed  to  the  merits ;  and  first 
inqnire,  whether  the  clsiim  of  the  defendant  can  be  sustained  under 
bis  title  firom  the  purchasers  of  the  Fort  Charlotte  property.  By  the 
act  of  April,  1818,  (Land  Laws,  756,)  the  President  was  authorized 
to  cause  Fort  Charlotte  to  be  abandoned,  and  the  land  on  which  it 
stood.to  be  surveyed  and  laid  off  into  lots,  with  suitable  streets  and 
avenues,  conforming  as  near  as  might  be  to  the  original  plan  of  the 
city  of  Mobile ;  and  on  the  survey  being  completed,  a  plot  thereof  was 
to  be  returned  to  the  secretary  of  the  treasury,  and  another 
to  be  furnished  •  to  the  officer  authorized  to  dispose  of  the  [  *  251  ] 
lots,  by  the  President ;  the  lots  were  to  be  advertised  and 
sold  as  other  public  lands  of  the  United  States,  and  a  patent  was  to 
be  issued  for  each  lot 

The  lots  were  laid  off,  as  also  the  slxeets.  Water  street  was  locat- 
ed next  the  bay,  and  the  lots  nearest  the  water  fronted  that  street  on 
the  east ;  the  lots  were  neither  surveyed  nor  sold  east  of  Water  street. 
High  tide  flowed  up  to  the  street.,  and  in  part  covered  it ;  but  east  of 
it  there  was  a  wide  flat,  covered  firom  a  foot  to  eighteen  inches  deep, 
*when  the  tide  was  in ;  but  when  out,  free  firom  water  to  the  channel 
of  the  Mobile  River.  This  flat  was  easily  reclaimed  by  embankments 
and  filling  up,  and  was  obviously  the  ground  on  which  a  great  part 
of  the  city  would  soon  be  located.  Reclaiming  lands  from  the  water 
through  that  section  of  country  is  the  common  practice,  and  was 
deemed  a  matter  of  course  in  this  instance.  The  purchasers  of  the 
Fort  Charlotte  lots  west  of  Water  street,  foreseeing  the  value  of  the 
property  east  of  it,  seized  on  the  flooded  lands  on  the  assumption  that 
they  were  entitled  to  go  to  the  channel  of  the  river,  as  riparian  owners 
of  the  firont  on  the  shore ;  and  on  this  assumption,  sold  to  Matthews 
the  property  in  dispute,  lying  east  of  Water  street  The  flat  has 
since  been  filled  up,  and  there  are  several  streets  east  of  Water  street 
It  is  manifest  that  the  United  States  only  sold  the  lots  laid  ofi^  (for 
each  of  which  a  patent  was  issued,)  reserving  the  land  next  the  chan- 
nel of  the  river ;  in  regard  to  which,  the  supreme  court  of  Alabama 
says :  <<  The  defendant  does  not  rely  upon  his  riparian  proprietorship 
as  entitling  him  to  the  land  east  of  Water  street ;  nor,  indeed,  could 
he  insist  on  it  with  success,  as  the  Fort  Charlotte  lots  were  not 
bounded  by  the  river,  but  had  other  fixed  metes  and  bounds."  Nor 
was  it  possible  that  the  lands  seized  upon  and  sold  to  Matthews  could 
follow  as  an  incident  to  the  patent,  for  two  additional  reasons :  First 


Digitized  byCjOOQlC 


276  SUPREME  COURT  OP  THE  UNITED  STATES. 

The  City  of  Mobile  o.  Eskra.    16  P. 

had  the  purchase  been  to  the  river  or  bay  of  Mobile,  in  terms,  the 
boundary  would  have  been  limited  to  high-'Water  mark.  Such  is  the 
rule,  (as  I  think,)  beyond  controversy,  in  regard  to  all  our  territory 
acquired  from  Spain.  So  the  supreme  court  of  Alabama  held  in 
Hagan  t^.  Campbell^  8  Porter,  24,  and  so  it  has  held  in  other  cases. 
It  is  the  established  law  of  property  in  that  State.  Second,  Water 
street  was  reserved  next  the  bay,  and,  being  public  property , 
[  *  252  ]  all  the  incidents  *  of  accretion,  (had  any  accrued,)  would 
have  belonged  to  the  public,  and  not  to  the  owners  of  lots 
west  of  the  intervening  street  On  this  point  the  great  Battuer  case, 
at.  New  Orleans,  turned.  See  Dubigney's  Expose,  22, 58, 59.  Gravis 
claimed  to  have  purchased  to  the  River  Mississippi,  and  the  daim 
was  resisted,  on  the  ground  that  he  had  only  purchased  to  the  high- 
way lying  on  the  bank  of  the  river.  The  question  was,  who  should 
have  the  accretions  ?  The  case  was  decided  on  the  &ct  that  Gtavier's 
purchase  of  the  Jesuit's  property  was  bounded  by  the  bank,  and  that 
the  road  run  over  his  property  as  an  easement  2  Hall's  Law  Journal, 
295 ;  5  lb.  1, 113 ;  Angell  on  Tide  Watere,  App.  197,  Mr.  Livingston's 
argument  The  fetct  that  Water  street  was  reserved  to  the  United 
States  is  undisputed  in  this  case,  and  is  conclusive  of  any  claim  east 
of  the  intervening  street,  in  the  purchasers  of  the  Fort  Charlotte  lots. 
The  defendants  title  can  therefore  derive  no  aid  from  this  source. 

2.  Did  he  derive  title  by  force  of  the  act  of  1824  ?  The  court  below 
held  that  the  act  was  inoperative,  for  want  of  power  in  congress  to 
pass  title  to  the  lands  between  Water  street  and  the  channel  of  the 
river ;  and  the  corporation  of  the  city  of  Mobile,  being  the  plaintiff, 
could  not  recover  (as  actor)  for  want  of  title.  That  the  United  States 
acquired  the  title  to  lands  flowed  by  tides,  by  the  treaty  with  Spain, 
is,  of  course,  admitted.  That  they  had  power  to  grant,  up  to  the 
adoption  of  the  constitution  of  Alabama,  in  1819,  is  also  admitted  in 
the  opinion  under  review.  That  the  Spanish  king  could  grant  lands 
under  tide-water,  is  free  from  doubt,  and  the  United  States  acquired 
by  cession  all  his  powers  over  the  vacant  soiL  But  the  lands  flowed 
by  the  tides  are  claimed  for  the  State  of  Alabama  as  a  part  of  her 
sovereign  rights. 

To  comprehend  the  nature  of  the  claim  some  laws  and  facts  must 
be  stated.  When  the  Alabama  territory,  in  1819,  proposed  to  form 
a  state  government,  congress  passed  an  act^  (c.  171)  to  authorize  the 
formation  of  a  state  constitution,  and  proposed  several  conditions  for 
the  adoption  of  the  convention,  which  were  adopted  as  part  of  the 
constitution;  and  amongst  others,  it  was  agreed  with  the  United 
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Statesi  *<  that  the  people  of  Alabama  forever  disclaim  all  right  and 
title  to  the  waste  or  unappropriated  lands  lying  within  the  State,  and 
tiiat  the  same  shall  remain  at  the  sole  disposition  of  the  United 
States." 

^^^2.  That  all  the  navigable  waters  within  the  State  shall  [  *  258  | 
forever  remain  public  highways,  and  firee  to  the  citizens  of 
that  State,  and  the  United  States,  without  any  tax,  duty,  or  im- 
post, or  toll  therefor,  imposed  by  that  State." 

The  constitution  of  Alabama  was  presented  to  congress  for  recog* 
nition ;  and  on  the  14th  of  December,  1819,  it  was  resolved : '  <<  That 
the  State  of  Alabama  shall  be  one,  and  is  hereby  declared  to  be  one 
of  the  United  States  of  America,  and  admitted  into  the  Union  on  an 
equal  footing  with  the  original  States^  in  cdl  respects  whatever."  By 
the  acceptance  of  the  conditions  on  part  of  the  United  States,  it  is 
considered  clear,  says  the  supreme  court  of  Alabama,  <<  that  the  navi- 
gable waters  of  this  State  have  been  dedicated  to  the  common  use 
of  the  people  of  the  United  States ;  but  perhaps  it  may  be  considered 
as  questionable  what  extent  of  soil  is  embraced  by  the  dedication. 
We  tiiink  it  must  be  so  much  ground  as  is  covered  with  water,  not 
only  at  low  but  at  high  tide." 

The  court  then  proceeds  further  to  declare  :  <^  That  the  act  of  1824 
vested  no  title  in  the  corporation  of  Mobile,  for  the  reason  that  the 
State  of  Alabama  was  admitted  into  the  Union  on  the  footing  of  the 
original  States.  That  the  original  States  by  their  colonial  chartess 
had  the  right  of  property  in  bays  and  arms  of  the  sea ;  this  they  re- 
tained, and  it  can  only  be  interfered  with  by  the  federal  government, 
under  the  right  to  regulate  commerce,  so  far  as  to  preserve  a  firee 
navigation.  The  United  States  then  may  be  said  to  daim  for  the 
public  an  easement  for  the  transp<Nrtation  of  merchandise,  &g.,  in  the 
navigable  waters  of  the  original  States,  while  the  right  of  property 
remains  in  the  States." 

*^  The  original  States  possessing  this  interest  in  the  waters  within 
their  juksdictional  limits,  the  new  States  cannot  stand  upon  an  equal 
footing  with  them  as  members  of  the  Union,  if  the  United  States  still 
retain  over  their  navigable  waters  any  other  right  than  is  necessary  to 
the  exercise  of  its  constitutional  powers.  To  recapitulate,  we  are  of 
opinion :  First,  That  the  navigable  waters  within  this  State  have  been 
dedicated  to  the  use  of  the  citizens  of  the  United  States,  so  that  it  is 
not  competent  for  congress  to  grant  a  right  of  property  in  the  same. 
Second,  The  navigable  waters  extend  not  only  to  low  water, 
but  embrace  all  the  soil  that  is  within  the  limits  of  high-water 

1  8  Stats,  at  Lai^,  608. 
VOL.  XIV.  24  r^  1 
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[  *  254  ]  mark.  Third,  By  the  acts  of  congress  *  regulating  the  sur- 
vey and  disppsal  of  the  public  lands,  the  federal  government 
has  renounced  the  title  to  the  navigable  waters  and  the  soil  covered 
by  them ;  consequently,  the  plaintiffs  cannot  recover  on  the  ground 
of  a  dedication  to  the  uses  of  the  city  under  the  act  of  1834,  which  is 
an  enactment  of  a  later  date.  Fourth,  The  original  States,  in  virtue 
of  their  royal  charters,  ore  entitied  to  the  right  of  property  in  the  navi- 
gable waters  within  their  territory,  while  the  public  are  only  entitied 
to  an  easement,  to  be  provided  for  under  that  provision  of  the  federal 
constitution  which  authorizes  congress  to  regulate  commerce,  &c. 
Alabama  is  admitted  into  the  Union  on  an  equal  footing  with  the 
original  States,  and,  of  consequence,  is  entitied  to  the  right  of  prop- 
erty in  the  tide  waters  within  its  limits.  Fifth,  By  the  admission  of 
Alabama  into  the  Union,  without  a  reservation  of  the  right  of  prop- 
erty in  the  navigable  waters,  the  State  succeeded  to  all  the  right  of 
tiie  United  States,  except  so  far  as  it  was  reserved  by  the  federal 
constitution  in  some  of  its  grants,  or  its  retention  was  necessary  to 
enable  the  federal  government  to  exercise  its  delegated  powers.  Hav- 
ing attained  these  conclusions,  it  will  follow  that  the  act  of  1824  is 
inoperative,  and  confers  no  titie  upon  the  plaintiffi." 

That  the  original  States  acquired  by  the  Revolution  the  entire 
rights  of  soil  and  of  sovereignty  is  most  certain.  And  if  it  be  true 
that  Alabama  was  admitted  on  an  equal  footing  in  regard  to  the 
rights  of  soil  with  the  original  States,  she  can  hold  the  highlands 
equally  with  the  land  covered  by  navigable  waters ;  and  so  can  nine 
other  States  equally  hold,  to  the  utter  destruction  of  all  claim  to  the 
lands  heretofore  indisputably  recognized  as  belonging  to  the  United 
States,  as  being  a  common  fund  of  the  Union. 

The  clause  inserted  into  the  constitution  of  Alabama,  reserving 
the  rights  of  property  to  the  United  States,  as  a  compact  between 
them,  embraces  lands  under  water  as  emphatically  as  those  not  cov- 
ered with  water;  but  if  no  stipulation  saving  the  interest  of  the 
United  States  had  been  made,  they  would  have  had  just  as  much 
right  to  their  private  property  as  an  individual  had  to  his.  They  hold, 
as  a  corporation,  an  individual  titie. 

The  constitution  of  the  United  States  provides :  "  That  the  congress 
shall  have  power  to  dispose  of  and  make  all  needful  rules  and  regu- 
lations respecting  the  territory  or  other  property  belonging 
[  *  255  ]  *to  the  United  States;  and  nothing  in  this  constitution 
shall  be  so  construed  as  to  prejudice  any  daims  of  the 
United  States,  or  of  any  particular  State."  This  is  the  paramount 
law  of  the  land,  by  force  of  which  the  public  domain  in  Alabama  was 
held  and  governed,  and  which  needed  no  aid. 
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Neither  did  congress  cede  it  by  stipulating  that  the  navigable  rivers 
should  be  highways.  That  such  rivers  are  common  for  the  purposes 
of  navigation  and  commerce,  in  the  widest  sense,  is  free  fit>m  doubt; 
that  Alabama  has  jurisdiction  and  power  over  them,  the  same  as  the 
original  States  have  over  their  navigable  waters,  is  equally  clear. 
Yet  it  does  not  follow  that  the  fee  of  the  shores,  banks,  and  soils 
under  water,  is  in  the  State  of  Alabama.  The  United  States,  as 
owner,  can  do  no  act  to  obstruct  the  free  public  use  of  the  waters, 
more  than  a  private  owner  of  the  soil  under  the  water  could  obstruct 
the  navigation.  The  individual  owner  in  fee  of  the  bottom  of  a 
navigable  river,  can  cultivate  and  take  out  the  shell  fish  or  the  min- 
erals from  the  bed ;  nor  can  it  be  doubted  that  the  United  States  may 
pursue  veins  of  silver,  tin,  lead,  or  copper,  under  the  bottom  of  a  bay, 
the  River  Mississippi,  or  a  great  lake ;  although  they  could  not  impede 
in  any  degree  their  navigation.  So  may  the  assignees  or  lessees  of 
the  United  States  do  the  same.  Nor  can  it  be  otherwise  in  regard  to 
the  occupation  of  the  lands  between  high  and  low-water  mark.  The 
Delta  of  the  Mississippi,  the  greater  part  of  East  Florida,  much  of 
Alabama,  and  also  of  the  State  of  Mississippi,  have  lands  covered 
slightly  with  the  flow  of  high  water ;  these  lands  are  subject  to  be 
redeemed  by  embankments ;  they  amount  to  some  millions  of  acres ; 
many  of  them  are  of  the  best  rice,  indigo,  and  even  sugar  and  cotton 
lands  on  this  continent  Immense  bodies  of  land  are  flowed  by  the 
great  lakes,  and  subject  to  be  redeemed;  and  many  parts  of  the 
shores  of  the  River  Mississippi,  from  the  mouth  of  the  Missouri  to 
the  ocean,  are  annually  flowed  by  a  tide  of  its  own,  and  the  lands  are 
redeemed  from  the  water  by  levees  until  vessels  on  its  surface  float 
above  redeemed  plantations  that  have  been  previously  submerged  for 
months  every  year,  and  that  were  submerged  in  1819,  when  it  is  sup- 
posed the  United  States,  by  implication,  ceded  all  the  flowed  lands 
within  her  limits  to  Alabama.  Embankments  to  exclude 
ike  water  are  almost  as  common  on  the  banks  *  of  the  Mis-  [  *  256  ] 
eissippi  River,  and  in  the  Delta  of  country  embraced  by  its 
mouths,  as  are  fences  in  other  parts  of  the  country  to  protect  the  crops 
from  cattle ;  and  it  is  not  in  the  reach  of  probability,  or  of  belief, 
that  congress,  by  an  oversight,  surrendered  all  flowed  lands  to  the 
States  in  which  they  lie ;  or  that  it  was  intended  to  cede  to  the  new 
States  the  right  to  prohibit  the  construction  of  forts  and  defences  by 
the  United  States,  on  the  public  lands  below  the  high-water  mark. 
I  imagine  it  has  never  occurred  to  any  one,  that  a  purchase  of  the 
soil  from  the  State  of  Louisiana,  was  necessary  before  works  within 
the  flow  of  tide  water  could  be  constructed  for  the  defence  of  the 
mouths  of  the  Mississippi  River.     The  idea  is  new,  and  the  assump- 
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tion  leading  to  such  a  consequence,  startlinig.  It  is  certainly  not  ao 
in  Alabama.  To  cut  ojQT  every  pretence  of  the  kind,  congress  asked 
Alabama  when  she  entered  the  Union,  to  disclaim  all  right  and  title 
to  the  unappropriated  and  waste  lands  lying  within  the  State,  and 
that  the  same  should  remain  at  the  sole  disposition  of  the  United 
States ;  and  to  this  Alabama  bound  herself  in  the  most  solemn  man- 
ner by  her  constitution.  The  claim  set  up  for  her,  on  this  ground, 
has  therefore  no  just  foundation. 

The  supreme  court  of  Alabama  also  holds  that  by  the  seyeral  acts 
of  congress,  regulating  the  survey  of  the  public  lands,  it  is  provided 
those  which  border  on  navigable  waters  shall  not  include  within  their 
lines  any  part  of  the  shore ;  and,  therefore,  the  federal  government 
has  renounced  the  title  to  the  navigable  waters,  and  the  soil  covered 
by  them. 

The  United  States  have  surveyed  the  shores  of  the  tide  waters, 
great  lakes,  and  certainly  the  bankk  of  the  great  rivers  to  a  wide  ex- 
tent From  the  first,  shores  and  banks  of  rivers  have  been  the 
boundaries  of  fractional  sections ;  large  quantities  of  land  have  been 
sold  and  are  now  in  the  market,  within  the  high-water  mark ;  many 
even  on  the  Alabama  River.  On  the  Mississippi,  most  of  the  frao- 
tions  are  partially  overflowed.  Towns  and  villages  on  the  banks  of 
the  rivers  are  partly  within  the  high-water  mark,  resting  on  patents 
from  the  United  States,  or  on  confirmed  French  and  Spanish  claims. 
Scarcely  any  are  exempt  from  this  supposed  infirmity  of  title  when 
situated  on  tide  water  or  on  the  larger  rivers,  and  this  is  especially  so 
in  regard  to  the  towns  on  the  Mississippi,  within  the  range 
[  •257  ]  of  country  sold  out  by  the  *  United  States.  Indeed,  one 
•  town,  at  the  mouth  of  the  Ohio,  is  entirely  below  high-water 
mark,  and  secured  by  embankment,  so  that  it  is  idle  to  adduce  the 
practice  of  the  government  as  proof  of  abandonment  The  United 
States  reserved  the  lands  under  water,  and  between  high  and  low- 
water  mark,  in  many  instances  for  public  use ;  and  subject  to  grant 
by  special  acts  of  congress.  That  this  is  so,  we  need  go  no  further 
than  the  city  of  Mobile  for  evidence.  The  British  government  made 
a  grant  to  William  Richardson,  in  1767,  fronting  on  Mobile  River 
140  poles,  but  bounded  by  the  river.  In  1807,  the  Spanish  governor 
at  Pensacola  confirmed  the  same  to  John  Forbes  and  Ck>mpany,  ex- 
tending to  the  channel  of  the  river.  This  grant  was  void  for  want 
of  authority  in  the  governor,  to  make  it ;  the  country  having  been 
ceded  to  the  United  States.  Gktrcia  v.  Lee,  12  Pet  511.  The  act 
of  1819,  Land  Laws,  748,  granted  it  by  confirmation  to  John  Forbes 
and  Company.  It  lies  at  the  city,  is  263  acres  on  the  high  land,  and 
was  adjudged  a  good  title  in  Hagan  and  others  v.  Campbell,  by  the 
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supreme  court  of  Alabama.  8  Porter,  1  to  25.  So  in  Pollard'  1;. 
KibM,  14  Pet  355.  The  cause  came  to  thia  court  firom  the  supreme 
court  of  Alabama.  That  court  held  that  the  act  of  1824,  above  re- 
fesired  to,  confened  the  better  title  on  the  defendant  This  court 
rehearsed  the  decision,  because  the  land  in  dispute  was  excepted  from 
the  act;  and  declared  that  the  i»rivate  act  of  the  2d  July,  1836,' 
vested  the  title  in  fee  in  Pollard's  heirs,  the  plainiifis  in  the  suit 
They  are  now  in  as  grantees,  by  force  of  the  private  act,  xmder  the 
aanction  of  our  decision.  The  land  lies  east  of  Water  street,  and  was 
covered  with  water  at  high  tide,  the  same  as  the  land  in  controversy. 

If  congress  had  no  power  to  grant,  the  act  of  1836  is  void  and  our 
decision  wrong,  as  was  that  of  the  supreme  court  of  Alabama  in  the 
oame  case ;  for  they  held  the  previous  act  of  1824  was  a  valid  grant 
Many  of  the  flov^ed  lands  must  have  private  owners.  The  old  States 
aie  in  the  constant  habit  of  granting  them ;  in  some,  they  are  sup- 
posed to  be  of  almost  equal  value  with  all  the  high  lands ;  so  it  was 
confidently  asserted  in  the  argument  of  the  cause  of  Martin  v.  Wad- 
dell,  16  Pet  367,  in  regard  to  New  Jersey.  The  great  oyster  banks 
are  certainly  worth  many  millions  of  doUars  in  that  State, 
and  are  fast  becoming  private  property.  If  the  *  United  [  *258  ] 
States  cannot  make  titles,  the  new  States  must  make  them. 
The  dty  of  Mobile,  on  the  river  front  two  squares  deep,  is  without 
title,  if  it  be  true  that  the  act  of  1824  is  void  for  want  of  power  in 
the  United  States  to  give  title.  I  think  it  dear  that  the  assumption 
of  abandonment,  because  of  the  mode  of  surveying  the  public  lands, 
cannot  be  maintained 

Nor  has  Alabama  a  better  founded  or  more  plausible  claim  to  the 
lands  between  high  and  low-water  mark,  on  the  ground  that  she  was 
admitted  into  the  Union  on  an  equal  footing  vdth  the  original  States. 
What  was  the  condition  of  these  States,  the  old  thirteen,  when  they 
entered  the  Union  ?  In  Massachusetts,  including  what  is  now  Maine, 
all  the  right  of  soil  to  lands,  so  far  as  the  sea  ebbed  and  flowed,  by 
the  colonial  charter,  (to  the  extent  of  100  rods,)  was  in  the  owners  of 
the  shores,  and  although  the  charter  was  annulled,  the  right  was 
maintained  as  the  common  law  of  the  State  at  the  Bevolution.  The 
law  and  decisions  are  foxmd  in  Angell  on  Tide  Waters,  108 ;  and  in 
Dane's  Abr.  694,  698. 

So  in  New  York,  lands  were  held  under  tide  water,  especially 
about  the  dty,  by  individual  titles.  Mayor,  &c.  t;.  Scott,  1  Caines's 
Bep.  643. 

80  it  was  in  west  New  Jersey,  and  to  a  great  extent  in  Pennsyl* 


1  6  Ststi.  at  Laige,  680. 
24* 
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vania  and  Maryland.  The  authorities  will  be  found  in  Martin  v* 
Waddell,  16  Pet  367,  decided  at  this  term.  It  was  only  in  those 
States  where  the  royal  charters  had  been  surrendered  or  forfeited  to 
the  crown,  and  in  which  no  grants  to  flowed  lands  had  been  made, 
(if  any  such  there  were,)  that  they  deyolved  on  tiie  State  as  a  conse- 
quence of  the  Bevolution.  That  mud-flats  were  then  held  in  private 
property  in  every  State  of  the  Union  can  hardly  be  doubted.  If  one 
was  in  this  condition,  it  is  enough  for  our  purpose.  In  Massachu-* 
setts,  they  were  all  thus  held.  If  Alabama  came  in  <^  on  the  same 
footing"  with  Massachusetts,  then  all  the  mud-flats  may  be  held  in 
private  property  also  in  Alabama. 

The  stipulation  in  the  ordinance  of  1787,  and  which  is  repeated  in 
the  resolution  admitting  Alabama,  guaranteeing  to  the  new  State 
equal  rights  with  the  old,  referred  to  the  political  rights  and  sovereign 
capacities  left  to  the  old  States,  unimpaired  by  the  constitution  of 
the  United  States ;  and  which  were  confirmed  to  them  by  that  instru- 
ment Whilst  territories,  the  people  inhabiting  the  countries 
[  *259  ]  *  now  composing  the  new  States,  were  subject  to  the  will 
of  congress ;  unrestrained  further  than  restrictions  were  im- 
posed by  the  federal  constitution ;  and  by  compact,  where  the  lands 
had  been  ceded  by  an  original  State,  or  by  treaty,  when  aoquiied 
firom  a  foreign  nation.  The  power  of  congress  was,  and  now  is,  in 
the  territories,  almost  absolute.  From  this  power,  the  territory  is 
withdrawn,  to  the  same  extent,  on  entering  the  Union,  that  the  orig- 
inal States  were  exempt,  when  they  formed  the  constitution;  having 
equal  capacities  of  self-government  with  the  old  States,  and  equal 
benefits  und^r  the  constitution  of  the  United  States.  This  b  the 
extent  of  the  guarantee.  That  each  and  all  of  the  States  have  sover- 
eign power  over  their  navigable  waters  above  and  below  tiie  tide,  no 
one  doubts.  And  it  is  just  as  firee  firom  doubt  that  the  shores  and 
banks  of  such  waters,  and  the  mud-flats  flowed  by  them,  are  the 
subject  of  private  ownership.  The  property  cannot  be  appropriated 
to  the  obstruction  or  injury,  of  the  public  use  in  the  water,  further 
than  the  state  government  permits ;  and  if  it  is  attempted,  the  ob- 
struction may  be  abated  as  a  nuisance.  Whether  the  bay  of  Mobile 
has  been  obstructed,  is  not  a  matter  of  inquiry ;  no  one  pretends 
that  it  has  been ;  the  question  is,  could  the  flat  between  high-water 
mark  and  the  channel  of  the  river  be  granted  by  the  individual 
owner,  the  United  States.  That  it  could,  is,  I  think,  free  from  doubt; 
and  that  the  act  of  1824  is  valid,  and  passed  the  titie  to  the  corpora- 
tion of  Mobile,  unless  the  defendant's  premises  were  excepted  firom 
the  grant  by  the  act 
The  Ist  section  vesta  in  the  mayor  and  aldermen  all  the  lands 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1842.  28S 

The  City  of  MobUe  v.  SdAra.    16  P. 

between  high-water  mark  and  the  channel  of  the  river,  in  front  of  the 
city,  that  lie  below  North  Boundary  street  and  above  Church  street. 
From  which  general  grant  are  excepted  by  the  2d  section  lots  on 
w^hich  improvements  had  been  made  lying  east  of  Water  street  and 
f«x>nting  the  water  lots,  during  the  Spanish  government,  lying  west 
of  Water  street.  The  improved  property  was  by  the  act  vested  in 
the  proprietor  or  occupant  of  the  lot  fronting  and  opposite  on  the 
-west  of  the  street ;  or  in  the  purchaser  of  the  new  lot  from  the  owner 
of  the  old  one. 

That  the  improvement  most  have  been  on  the  eastern  and  new 
water  lot,  is,  to  my  mind,  plain  from  the  reading  of  the  act;  so  it  has 
been  held  by  the  courts  of  Alabama,  as  appears  by  the  case 
*  of  Pollard's  heirs ;  that  this  has  been  the  cons^ction  of  [  *  260  ] 
the  act  by  the  parties  interested,  is  manifest  from  all  the  con- 
troversies in  regard  to  this  property;  and  those  at  whose  instance  the 
act  was  passed  are  the  best  judges  of  its  meaning.  12  Wheat  200. 
The  old  lots  were  only  referred  to,  to  give  locality  to  the  new  in  case 
of  existing  improvements  east  of  Water  street  If  the  proprietor 
(which  means  owner)  of  the  old  lot  had  improved  on  the  flat  in  fit>nt 
of  it,  then  he  was  entitled  by  the  act  to  an  equal  width  extending  to 
the  channel  of  the  river,  as  compensation  for  his  improvement  The 
Fort  Charlotte  lots  were  sold  to  a  company,  and  they  improved, 
before  1824,  in  front  of  six  of  them  ;  and  sold  to  Charles  L.  Mat- 
thews, who  continued  improving  in  1823  and  1824 ;  and  has  occu- 
pied the  premises  since;  and  he  and  his  tenants  defend  the  suit 
The  property  was  valued,  for  the  purpose  of  taxation,  at  $88,000  at 
the  time  of  the  trial;  it  was  worth  only  $4,000  in  1823,  and  it  was 
proved  the  increased  value  resulted  from  the  labor  of  Charles  Mat- 
thews. 

The  circuit  court  charges  the  jury  (amongst  other  charges)  ^  that, 
if  the  lot  specified  in  the  patents  10,  11, 12,  &c,  were  proved  to 
have  been  bounded  by  high-water  mark  at  the  time  of  the  purchase; 
then  they  came  within  the  terms  of  lots  known  under  the  Spanish 
government  as  water  lots,  as  used  in  the  act  of  congress ; "  and  if  it 
was  proved  that  the  lot  claimed  was  east  of  Water  street,  and  in 
front  of  the  lots  covered  by  the  patents,  and  that  had  been  improved 
before  the  passage  of  the  act,  it  was  vested  in  the  proprietors  and 
occupants  of  the  lots  held  under  the  patents;  and  this,  although 
Water  street  did  intervene  between  the  lots  claimed  and  those  held 
under  the  patents.  The  charge  is  deemed  correct  The  objection 
that  the  lands  in  front  of  the  Fort  Charlotte  lots  did  not  pass  by  the 
act  of  1824,  has  nothing  in  it  The  first  and  second  sections,  refer 
to  the  same  premises ;  the  first  covers  all  the  lands  between  high* 
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water  maik  and  the  channel  of  the  river,  and  lying  between  Chtirc^ 
street  to  North  Boundary  streets ;  of  this  there  can  be  no  doubt, 
and  the  exceptions  in  the  second  section  apply  to  every  part  of  the 
grant,  made  by  the  first.  On  these  grounds  the  judgment  should  be 
affirmed* 

16P.S61;  1H.95;    S  H.844,fi91;  3H.21S;  4H.169;  16 H. 494. 


Thb  Mayor  and  Aldermbn  of  thb  City  of  Mobilb,  Plaintiffs 
in  Error,  t;.  William  E.  Hallbtt,  Executor  of  Joshua  Eenzcbdy, 
deceased.  Defendant  in  Eiror. 

16  P.  261. 

Constractioa  of  a  special  act  of  coBgraaft,  of  May  36, 18S4,  (4  Stats,  at  Laigai  66,)  gnutiti&g 
cortaia  lots  of  sroand  to  the  dtj  of  Mobile. 

Thb  case  is  stated  in  the  opinion  of  the  court 
Test^  for  the  plaintiff. 
Key  and  Sergeant^  contra. 

M'Lban,  J.|  delivered  the  opinion  of  the  oonrt 

This  case  is  brought  here  by  a  writ  of  eiror  firom  the  supreme 
oourt  of  Alabama.  The  plaintif&  claim  title  under  an  act  of  con- 
gress, and  the  dedsion  of  the  state  court  was  against  the  title; 
which,  under  the  twenty-fifth  section  of  the-  Judiciary  Act,  gives 
jurisdiction  to  this  court 

The  plaintifis  brought  their  action  of  trespass  to  try  the  title  to  a 
lot  of  ground  in  the  city  of  Mobile,  bounded  as  follows — commenc- 
ing at  a  point  on  St  Louis  street,  in  said  city,  sixty-six  feet  west  of 
the  comer  of  St  Louis  and  Water  streets,  thence  north  twenty-five 
degrees  west  to  the  line  dividing  the  Price  claim  from  the  Orange 
Grove  daim,  thence  parallel  with  St  Louis  street  eastwardly  to  tiie 
channel  of  the  river,  thence  along  the  channel  of  the  river  to  a 
point  meeting  the  line  formed  by  the  extension  of  the  northern 
bomidary  of  St  Louis  street,  thence  along  the  north  boundary  of 
St  Louis  street  to  the  place,  of  beginning ;  with  certain  specified 

exceptions. 
[  *  262  ]  *  On  the  trial,  the  following  bill  of  exceptions  was  taken : 
<<  This  cause  was  tried  at  the  Mobile  circuit  court,  of  April 
term,  &c.,  and  it  was,  among  other  things,  proved  that  the  premises 
which  were  claimed  under  an  act  of  congress,  entitled  ^  An  act 
granting  certain  lots  of  ground  to  the  corporation  of  the  city  of 
Mobile,  and  to  certain  individuals  of  said  city,'  passed  26th  May, 
1824,  were  situated  north  of  St  Louis  street,  and  were  bounded  on 
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the  west  by  high-water  mark,  and  east  by  the  channel  of  the  river ; 
and  that  the  defendant  was  daimanti  in  posaessum  of  the  land 
lying  immediately  west,  and  which  extended  firom  some  certain 
bomidary  eastwardly  to  the  river,  and  which  he  held  by  a  Spanish 
grant,  confirmed  by  the  United  States.  It  was  proved  farther  that 
in  the  year  1824,  and  at  the  time  of  passing  the  act,  Water  street 
terminated  below  St.  Louis  street ;  and  that  in  firont  of  the  lands  which 
it  was  proved  the  defendant  possessed  in  the  direction,  Water  street 
was  not  extended  or  established,  nor  was  its  future  course  of  direc- 
tion  known,  or  in  any  way  determined  on.  Whereupon  the  court 
charged  the  jury,  that  by  the  true  construction  of  the  act  of  con- 
gress, the  corporation  of  Mobile  are  not  entitled  to  the  premises  in 
question,  because  the  defendant  possessed  by  grant  originating  from 
the  Spanish  government,  the  adjacent  land  extending  to  the  River 
Mobile,  and  the  claim  of  the  corporation  was  for  land  immediately 
west  of  it,  extending  firom  high-water  mark  to  the  channel  of  the 
river,  to  which  charge  the  plaintiifs  excepted." 

The  fiirst  section  of  the  act  of  1824,  vests  in  the  mayor  and  alder- 
men of  the  city  of  Mobile,  for  the  time  being,  and  their  successcnrs 
in  office,  for  the  sole  use  and  benefit  of  the  city,  forever^  all  the  right 
and  claim  of  the  United  States  to  all  the  lots  not  sold  or  confirmed 
to  individuals,  either  by  that  or  any  former  act,  and  to  which  no 
equitable  title  existed  in  favor  of  an  individual,  under  that  or  any  other 
act,  between  high-water  mark  and  the  channel  of  the  river,  and  be- 
tween Church  street  and  North  Boundary  street  in  firont  of  the  city. 

And  the  second  section  of  the  act,  which  relinquishes  the  claim 
of  the  United  States  to  the  proprietors  of  firont  lots  certain  water 
lots  which  they  bad  improved,  excepts  from  the  operation  of  the 
law,  cases  '<  where  the  Spanish  government  had  made  a  new  grant, 
or  order  of  survey  for  the  same,  during  the  time  at  which 
*  they  had  the  power  to  grant  the  same ;  in  which  case,  the  [  *  263  ] 
light  and  daim  of  the  United  States  shall  be,  and  is  hereby 
vested  in  the  person  to  whom  such  alienation^  gnint,  or  order  of 
survey  was  made,  or  in  his  legal  representative.  Provided,  that 
nothing  in  the  act  contained  shall  be  construed  to  afiEect  the  daim 
or  daims,  if  any  such  there  be,  of  any  individual,"  &c. 

From  both  sections  of  the  above  act,  it  will  be  perceived,  that 
oongress  carefully  guarded  against  any  interference  with  existing 
rights.  In  the  first  section,  lots  sold  or  confirmed  to  individuals, 
either  by  that  or  any  former  act  to  which  an  equitable  titie  existed 
in  favor  of  any  individual,  were  Excepted  firom  the  operation  of  the 
act ;  and  the  proviso  to  the  second  section  declares  that  the  act  shall 
not  be  so  construed  as  to  affect  the  claims  of  any  individual. 
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From  the  bill  of  exceptions,  it  appears,  that  the  defendant  was  in 
possession  of  the  land  in  controversy  nnder  a  Spanbh  grant,  which 
was  confinned  by  the  United  States ;  and  that  the  land  extended  to 
the  Mobile  River.  It  was  then  within  the  exception  in  the  act  of 
1824,  and  no  right  vested  in  the  plaintiffs.  We  think,  therefore, 
that  the  instruction  of  the  circuit  court  to  this  effect,  was  right. 
The  judgment  of  the  circuit  court  was  affirmed  by  the  supreme  court 
of  Alabama,  and  we  affirm  the  judgment  of  the  latt^  court. 

Catron,  J.,  dissenting. 

I  dissent  from  the  principal  opinion  on  several  grounds.  It  is 
impossible  for  me  to  ascertein  from  the  few  facts  stated  in  the 
record,  whether  the  land  in  controversy  lies  in  front  of  the  city  of 
Mobile,  as  it  existed  in  1824.  It  is  quite  probable  that  it  lies  north 
of  any  established  street  running  west  from  the  bay,  at  the  date  of 
the  act  of  congress  under  which  the  corporation  claims;  and  it  is 
dear  that  such  street  is  the  limit  of  the  grant  on  the  north,  as  it  calls 
for  << North  Boundary  street;"  and  it  is  an  admitted  fact  that  no 
street  bearing  this  name  existed  in  1824.  It  was  incumbent  on  the 
corporation,  as  plaintiffs,  to  prove  that  their  grant  included  the  preai- 
ises  sued  for,  to  authorize  a  recovery  on  the  strength  of  their  own 
titie,  as  they  could  not  rely  upon  the  weakness  of  that  of  their  ad- 
versary. Until  this  was  done,  the  validity  of  the  statute  of  the 
.  United  States  could  not  be  drawn  in  question  in  the  state 
[  *  264  ]  *  court  It  must  appear  upon  the  face  of  the  record,  1.  That 
such  a  question  might  have  arisen ;  and  2.  That  it  was  ac- 
tually made ;  and  3.  That  it  was  decided.  For  the  rule,  I  refer  to 
the  case  of  Armstrong  v.  The  Treasurer  of  Athens  County,  16  Pet. 
281,  decided  at  this  term.  Suppose  it  appeared  by  the  record  that 
the  land  lay  miles  above  the  city  as  it  existed  in  1824,  and  yet  the 
state  court  had  seen  proper  to  declare  that  the  act  of  congress  was 
void ;  could  this  court  take  jurisdiction  to  examine  and  reverse  the 
state  decision  ?  I  think  not.  No  question  on  the  validity  of  the  act 
could  in  such  case  have  been  properly  raised  or  decided ;  because 
tiie  act  of  congress  had  no  application  to  the  premises  sued  for.  It 
rested  on  the  plaintiff  in  error  to  show  in  the  biU  of  exceptions  the 
facts  that  could  give  rise  to  the  question.  We  cannot  infer  the  facts, 
to  give  this  court  jurisdiction  under  the  25th  section  of  the  act  of 
1789.^  If  it  be  true  that  making  such  a  question  at  the  bar,  and  its 
decision  by  the  state  court,  gives  jurisdiction  to  this  court,  then  tiie 
validity  of  this  act  of  congress  may  be  drawn  in  question  in  any 

^  1  Stats,  at  Lai^,  85. 
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case  when  the  state  court  sees  proper  to  give  an  abstract  opinion  in 
regard  to  it. 

It  is  supposed  the  description  of  the  premises  in  the  declaration 
can  be  referred  to  in  this  case  to  aid  the  bill  of  exceptions,  which  in 
itself  is  not  pretended  to  be  sufficient  to  raise  the  question  on  the 
validity  of  the  act  of  congress.  The  declaration  is  allegation,  not 
proof.  It  is  not  referred  to  by  the  exceptions ;  no  fact  stated  in  it  is 
recognized  as  proved  by  the  court  The  bill  of  exceptions  states  that 
the  plaintiffs  claimed  under  the  act  of  1824;  that  the  premises 
claimed  by  plaintiffs  were  north  of  St  Louis  street,  were  bounded 
on  the  west  by  high-water  mark,  and  east  by  the  channel  of  the 
river ;  and  that  the  defendant  was  claimant  in  possession  of  the  land 
lying  immediately  west,  and  which  extended  eastwardly  to  the  river, 
and  which  he  held  under  a  Spanish  grant ;  and  that  Water  street, 
in  1824,  did  not  extend  so  far  north  as  the  front  of  the  land  claimed 
by  defendant ;  isind  this  is  all  it  states.  I  deem  it  wholly  inadmissi- 
ble in  this  court  to  assume  jurisdiction  under  the  25th  section  by  in- 
ference. But  if  it  could,  I  should  infer  rather  that  the  land  in  dis- 
pute lay  north  of  the  front  of  the  city  when  the  grant  was 
*made,  than  the  reverse,  because  Water  street  did  not  ex-  [  *  265  ] 
tend  so  far  north  at  that  time. 

Secondly.  K  the  premises  are  situate  south  of  North  Boundary 
street,  as  it  existed  in  1824,  then,  I  have  no  doubt  the  corporation 
took  title  by  virtue  of  the  act  of  that  year ;  notwithstanding  that 
the  land  of  the  defendant's  testator,  Kennedy,  fronted  on  the  shore 
of  the  river,  and  was  bounded  by  the  high-water  mark.  The  Mobile 
bay  is  an  arm  of  the  sea,  where  the  tide  flows  and  reflows,  and  is 
part  of  the  ocean ;  and  is  navigable  in  the  sense  of  the  term  as  ap- 
plicable to  such  waters.  The  shores  between  the  high  and  low- 
water  marks  belonged  to  the  king  of  Spain,  and  passed  to  the  United 
States  by  our  treaty  with  France,  in  1803,  as  the  king  of  Spain  held 
them,  unless  they  had  been  granted  by  the  king  before  the  cession 
to  France,  or  at  least  before  they  were  ceded  to  the  United  States, 
in  1803.  In  regard  to  title,  no  difference  exists  between  the  high 
lands,  and  those  flowed  by  the  tide.  The  act  of  1824  granted 
the  lands  between  ordinary  high-water  mark  and  the  channel  of  the 
river  to  the  corporation  of  Mobile.  The  bill  of  exceptions  in  effect 
states :  ^*  That  the  defendant  was  claimant  in  possession  of  land 
lying  immediately  west  of  the  land  sued  for ;  that  his  claim  ex- 
tended to  the  river,  and  lay  west  of  it ;  and  that  the  lands  of  the 
plaintiffs  were  bounded  on  the  west  by  the  high-water  mark,  and 
extended  east  to  the  channel  of  the  river."  So  that  the  high-water 
mark  is  the  common  boundary  between  the  grants. 
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I  concur  with  my  brethren  of  the  majority,  that  if  the  defendant 
was  in  possession  of  the  land  in  controversy  under  a  confirmed 
Spanish  grant,  that  then  such  Spanish  grant  is  excepted  from  the 
act  of  1834 ;  and  that  this  is  the  true  construction  of  the  act,  as  this 
court  held  in  Pollard's  Heirs  v.  Eibbe,  14  Pet  353 ;  and  it  matters 
not  when  the  Spanish  grant  was  made,  so  that  it  was  before  Spain 
surrendered  the  country  to  the  United  States ;  for  although  such 
grant  was  void,  still,  the  act  of  1824  intended  to  except  it.  This  is 
the  settled  doctrine  of  the  court  on  the  construction  of  the  act 

But  my  brethren  and  myself  differ  as  to  the  &ct ;  we  cannot  go 
out  of  the  record ;  and  this  explicitly  states  that  the  eastern  bound- 
ary of  the  defendant's  land  wa%  the  western  boundary  of  that  sued 
for  by  the  plaintiffs,  and  it  is  almost  the  only  expUdt  *  state- 
[  *  266  ]  ment  in  the  bill  of  exceptions.  The  case  did  not  turn  in 
the  courts  below  on  a  conflict  of  boundary ;  but,  obviously, 
on  the  grounds  assumed  in  the  case  of  the  same  plaintiffs  against 
Eslava,  as  will  be  seen  hereafter. 

As  no  right  to  the  soil  below  high-water  mark  was  claimed  for  the 
defendant,  further  discussion  on  this  point  might  be  dispensed  with ; 
yet,  as  the  New  Jersey  case  of  Martin  v.  Waddell,  16  P.  367,  has 
just  been  argued  for  the  third  time  in  this  court,  and  the  doctrine  of 
riparian  rights  was  very  fuUy  presented,  and  as  the  authorities  are 
at  hand,  a  slight  reference  to  them  will  be  made. 

A  primary  rule  of  construction,  (according  to  the  English  common 
law,)  as  applicable  to  grants  of  lands  made  by  the  government  to 
individuals,  when  they  front  on  the  shores  of  tide  waters,  is,  that 
they  go  no  further  than  ordinary  high-water  mark ;  and  if  the  grant 
extends  over  the  tide  water,  taking  the  high  land  on  both  sides,  the 
land  under  water  does  not  pass  by  the  ordinary  terms  of  gran^  ap- 
plicable to  high  lands ;  because  the  soil  under  tide  waters  is  a  pub- 
lic sovereign  right,  and  an  estate  to  itself,  in  the  sovereign,  held  in 
trust  for  the  public  use,  separate  from  the  high  land.  This  is  the 
settled  doctrine  in  England,  as  will  be  seen  by  the  case  of  the  Royal 
Fishery  of  the  Banne,  in  8  James  L  reported  by  Sir  John  Davies, 
149 ;  and  by  AngeU,  in  his  Treatise  on  Tide  Waters,  App.  35,  ed.  of 
1826. 

The  case  was  recognized  as  sound  law.  by  the  court  of  king's 
bench,  in  Carter  v.  Murcot,  (Burr.  Bep.  2162,)  in  which  it  was  said : 
"  That  navigable  rivers,  or  arms  of  the  sea,  belong  to  the  crown,  and 
not  like  private  rivers  to  the  land-owners  on  each  side ;  and  therefore 
the  presumption  Ues  the  contrary  way  in  the  one  case  from  what  it 
does  in  the  other.  Here,  indeed,  it  lies  primd  facie^  on  the  side  of 
the  king  and  the  public."     "  The  case  of  the  Roya.  Salmon  Fishery 


Digitized  by  VjOOQIC 


JANUARY  TEBM,   1842.  289 

The  Citj  of  Mobile  v.  Hallett.    16  P. 

in  the  River  Banne,  in  Sir  John  Davies's  Reports,  is  agreeable  to  this ; 
and  it  is  a  very  good  case." 

The  same  doctrine  has  been  maintained  in  Massachusetts,  as  will 
be  seen  by  the  case  of  Storer  v.  Freeman,  6  Mass.  435.  In  that 
State,  a  local  pecnliority  exists,  which  is  explained  by  the  court. 

So  in  New  York :  Palmer  v*  Hicks,  6  Johns.  133 ;  Mayor,  &c.,  of 
New  York  v.  Scott,  1  Caines's  Rep.  543.  And  in  many  subsequent 
cases  this  rule  of  construction  is  recognized. 

*  I  understand  the  same  rule  to  apply  by  force  of  the  [  *  267  ] 
laws  of  Spain,  to  the  Spanish  grant  under  which  the  de- 
fendant, Hallett,  daims.  So  the  supreme  court  of  Alabama  held,  in 
Hagan  v.  Campbell,  8  Porter's  Ala.  Rep.  1,  24.  And  see  Mayor,  &c., 
of  Mobile  v.  Eslava ;  opinion  of  supreme  court  of  Alabama.  And 
I  feel  disinclined  on  this  point  to  look  beyond  the  decisions  of  the 
state  court  of  Alabama ;  if  power  to  look  beyond  it  exists  in  this 
court,  on  this  particular  point,  which  I  doubt. 

The  defendant  having  no  right  of  soil  to  the  premises  sued  for, 
the  next  inquiry  is,  could  congress  grant  the  land  below  high -water 
mark?  That  the  United  States  acquired  the  right  of  soil  from 
France,  by  the  treaty  of  1803,^  is  not  open  to  question ;  and  that  a 
mud-flat  flowed  by  tide  water  is  the  subject  of  grant  by  the  govern- 
ment to  an  individual,  I  think,  cannot  well  be  doubted  by  any  one 
acquainted  with  the  southern  country ;  when  such  valuable  portions 
of  it  are  mud-flats,  in  the  constant  course  of  reclamation. 

That  the  king  of  England  could  so  grant  in  the  American  colonies, 
and  that  the  States  of  this  Union,  where  the  rights  of  soil  are  governed 
by  the  common  law,  can  thus  grant,  is  not  an  open  question.  The 
city  of  New  York,  by  the  king's  charter  of  1730,  and  by  legislative 
acts  of  the  State,  holds  a  large  body  of  land  in  and  about  the  city  that 
was  formerly  entirely  below  high-water  mark,  and  that  is  but  slightly 
reclaimed  at  this  day ;  as  will  be  seen  by  1  Kent's  Com.  7,  85. 

And  I  understand  it  to  be  the  settled  doctrine  in  Alabama,  that 
the  United  States  had  power  to  grant  the  lands  from  high-water 
mark  to  the  channel  of  the  River  Mobile,  previous  to  the  formation 
of  the  state  constitution.  So  the  supreme  court  of  that  State  held, 
in  Hagan  v.  Campbell,  above  cited.  But  the  ground  assumed  by 
that  court,  amongst  others,  is,  that  by  the  adoption  of  the  state  con- 
stitution, and  its  acceptance  by  congress,  the  right  of  soil  to  all  lands 
flowed  by  tides  passed  to  the  state  government  by  implication,  as  an 
incident  to  the  state  sovereignty.  And  on  the  same  principle  was 
the  present  cause  decided  by  that  court ;  for  they  certify,  in  the  record 
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before  us^  '<  that  the  opinion  delivered  in  the  case  of  the  Mayor,  &c, 

of  Mobile  v,  Eslava,  16  Pet.  234,  at  this  term,  is  decisiTe 

[  *  268  ]  of  the  present      The  consequence  is,  that  the  *  judgment 

of  the  circuit  court  is  free  from  error,  and  must  be  affirmed.'^ 

The  case  of  the  Mayor,  &c  v.  Eslava,  has  been  before  us  this  term, 
and  I  refer  to  my  opinion  in  it  for  the  reasons  why  I  supposed  the 
supreme  court  of  Alabama  mistaken  when  they  declared  the  act  of 
congress  void. 

Assuming  that  the  act  of  1834  covered  the  land  in  controversy, 
then,  I  am  of  opinion  that  the  supreme  court  of  Alabama  erred  by 
declaring  it  invalid ;  and  that  the  judgment  ought  to  be  reversed. 

1  H.  95  ;  8  H.  213. 


Charles  Kelset,  and  Charles  M'Inttrb,  Appellants,  v.  Alfred 
M.  Hobby,  and  Thomas  P.  Bond,  Complainants. 

16  P.  269. 

If  one  partner  retire,  and  the  others  reoeire  the  partnership  effects,  and  corenant  to  apply 
them  to  pay  the  debts  of  the  firm,  and  pay  orer  to  him  a  certain  sum,  if  so  much  should 
be  collected,  the  retiring  partner  is  entided  to  an  account  and  relief  in  equity. 

Though  it  may  be  necessary  to  ascertain  nnUquidated  damages,  this  does  not  defeat  the 
jurisdiction  of  a  court  of  equity ;  it  may  be  done  by  a  master,  or  by  an  issue  of  quemiuu 
damn\fioatuM, 

A  release  by  the  complainant,  executed  pending  a  suit  in  equity,  was  filed  in  the  caose, 
and  the  parties  proceeded  to  take  eyidenoe  in  support  and  impeachment  of  it.  Hdd^ 
it  was  too  late  to  object,  in  the  appellate  court,  that  a  cross-bill  should  hare  been 
filed. 

If  a  settlement  of  an  account  is  the  consideration  of  a  release,  and  the  settlement  is  success- 
AiUy  impeached,  the  release  has  no  operation  in  equity. 

If  a  party,  detained  in  axaty,  distant  from  his  home,  by  inability  to  procure  spedsl  bail,  se^ 
ties  an  account,  not  the  subject  of  the  suit  in  which  bail  is  required,  as  a  means  of  pro- 
curing his  liberation,  without  examination  of  books  or  Touchers,  and  in  a  manner  highly 
injurious  to  himself,  it  will  not  be  allowed  to  stand,  in  equi^. 

Oaxe  and  Wood^  for  the  appellantB. 

Legarii  for  the  appellees. 

[  •  270  ]       •  Taney,  C.  J.,  deUvered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  circiiit  conrt  for 
the  district  of  South  Carolina. 

It  appears  from  the  record  that  Kelsey,  M'lntyre,  and  Hobby,  for 

some  time  previous  to  the  9th  of  February,  1822,  earned 

[  *  271  ]  on  *  business  in  Georgia,  as  merchants,  under  the  firm  of 

C.  Kelsey  and  Company ;  and  it  having  been  agreed  among 

the  partners  that  Hobby  should  withdrav?^  from  the  firm,  they,  on 

the  day  above  mentioned,  entered  into  the  following  agreement :  — 
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^  Articles  of  agreement  entered  into,  at  the  dissolution  of  the  firm 
of  C.  Kelsey  and  Company,  between  Alfired  M.  Hobby,  of  the  first 
part,  and  Charles  Kelsey  and  Charles  M'Intyre,  of  the  second  part, 
witnesseth :  That  the  said  Alfired  M.  Hobby  doth  agree  to  withdraw 
£rom  the  said  firm  upon  the  following  conditions,  viz:  that  the 
said  parties  of  the  second  part,  are  to  take  upon  themselves  the  en- 
tire settlement  of  the  business  of  the  said  firm,  and  are  to  pay  to  the 
said  A.  M.  Hobby,  after  the  debts  of  the  said  firm  are  all  paid  and 
discharged,  and  a  sufficient  sum  collected  out  of  the  debts  now  due 
to  the  said  firm,  $5,500,  and  in  Bridge  bills  whenever  he  shall  de- 
mand them,  $1,130.  And  the  said  A.  M.  Hobby,  for  said  consider- 
ation of  the  above  sums  of  money  to  be  paid,  and  the  further  sum 
of  $1  to  him  in  hand  paid,  the  receipt  whereof  is  hereby  acknowl- 
edged, hath  relinquished  and  by  these  presents  doth  transfer  to  the 
said  parties  of  the  second  part,  all  his  interest  or  claims  of  whatever 
nature  he  has,  or  may  have,  as  partner  in  the  said  firm.  It  is  also 
stipulated  and  agreed,  that  the  said  A.  M.  Hobby  of  the  first  part, 
in  consideration  as  above  specified,  is  to  protect  the  said  parties  of 
the  second  part,  fiK}m  a  certain  judgment  obtained  against  said  firm 
by  the  branch  of  the  United  States  Bank,  in  this  dty,  and  to  hold 
them  harmless  bom  any  balance,  should  there  be  any  due,  after  the 
conclusion  of  the  settlement  between  John  IVFKinnie  and  Thomas 
Gardner,  respecting  the  said  judgment.  And  for  the  faithful  dis- 
charge of  this  agreement,  we  bind  ourselves,  our  heirs,  executors, 
administrators,  or  assigns.^ 

At  the  time  this  agreement  was  executed,  an  inventory  was  taken 
of  the  assets  and  debts  of  the  firm,  by  which  it  appeared  that  the 
goods  and  property  on  hand,  together  with  the  debts  due  to  the  part- 
nership, were  estimated  at  $38,164.96 ;  and  that  the  debts  due  from 
it  amounted  to  $26,057.91,  and  that  this  schedule  formed  the  basis 
of  the  agreement. 

*  In  November,  1829,  Hobby  filed  his  bill  against  Kelsey  [*272] 
and  AFIntyre,  charging  that  there  was  a  surplus  of  part- 
nership effects  after  paying  all  the  debts  sufficient  to  satisfy  the 
$5,500  mentioned  in  the  contract,  as  well  as  the  Bridge  bills,  and 
praying  an  account  These  Bridge  bills  were  notes  issued  by  a 
company  who  had  built  a  bridge  in  the  State  of  Georgia ;  and  these 
notes  circulated  as  money,  but  at  a  heavy  discount.. 

On  the  7th  of  February,  1830,  IVTIntyre  put  in  his  separate  answer, 
in  which  he  denies  that  the  assets  of  the  partnership  produced  the 
surplus  charged  by  the  complainant ;  and  exhibited  an  account  ac- 
cording to  which  the  funds  of  the  partnership  realized  only  $29,580.83, 
debts  paid  amounted  to  $28,874.66 ;   and  he  insisted  that 
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large  sums  were  also  paid  by  them  for  interest  on  the  debts  of  the 
firm,  and  heavy  expenses  incurred,  which  were  not  introduced  into 
this  account,  but  for  which  Kelsey  and  M'Intyre  ought  to  be  allowed 
credit ;  and  that  when  these  sums  were  added,  fhey  would  amount 
to  considerably  more  than  had  been  collected,  and  that,  in  addition 
to  this,  they  are  entitled  to  an  allowance  of  two  and  a  half  per  cent, 
on  all  sums  collected  and  paid  by  them.  He  also  averred  that  Hob- 
by did  not  perform  his  part  of  the  agreement,  and  that  an  execution 
was  afterwards  issued  by  the  branch  of  the  United  States  Bank, 
and  the  goods  of  Kelsey  and  IVFIntyre  seized  for  the  debt  against 
which  Hobby  had  covenanted  to  save  them  harmless ;  and  that,  by 
reason  of  that  execution  and  seizure,  they  were  put  to  great  expense, 
and  were  seriously  injured  in  their  credit  and  embarrassed  in  their 
business  as  merchants ;  and  insisted  that  they  were  absolved  from 
their  agreement  by  the  failure  of  Hobby  to  perform  his  part  The 
answer  further  stated  that  although  Kelsey  and  M'Intyre  denied  the 
right  of  the  complainant  to  the  Bridge  bills  he  claimed,  yet  they 
were  willing  to  give  him  an  order  for  them  on  the  attorney  in  whose 
hands  they  had  been  placed  for  suit,  and  who  had  prosecuted  the 
claim  to  judgment.  That  the  respondent  had  always  been  ready  to 
account  with  the  complainant.  Hobby,  and  to  deliver  him  these  bills, 
but  that  no  demand  was  made  until  this  suit  was  about  to  be  insti* 

tuted. 
[  *  273  ]      *  Kelsey,  the  other  respondent,  had  removed  to  New  York 
a  short  time  before  the  bill  was  filed,  and  his  answer  was 
not  put  in  until  January  10, 1838.     This  answer  is  in  substance  the 
same  with  that  of  M'Intyre,  to  which  it  refers. 

There  was  a  general  l:eplication  to  these  answers,  and  the  accounts 
referred  to  a  master,  by  order  of  the  court ;  when  his  report  came  in, 
many  exceptions  were  filed  to  it  on  both  sides ;  and  upon  hearing, 
the  court  set  aside  the  report,  and  returned  it  again  to  the  master, 
with  directions  as  to  the  principles  on  which  it  was  to  be  stated.  A 
good  deal  of  testimony  was  taken  on  both  sides,  and  the  master 
made  a  second  report  at  April  term,  1839,  according  to  which  the 
respondents  had  paid  $2,031.05,  beyond  the  assets  which  came  to 
their  hands.  Many  exceptions  were  again  filed  on  both  sides  to  this 
report,  and  it  was  by  order  of  the  court  again  returned  to  the  master, 
with  directions  to  take  further  proof  as  to  one  of  the  items  in  con- 
troversy. 

In  the  latter  end  of  August,  1839,  while  the  accounts  were  pend- 
ing before  the  master,  as  hereinbefore  mentioned.  Hobby  went  to 
New  York,  where  Kelsey  resided  and  was  carrying  on  business ;  and 
a  few  days  after  he  arrived  there,  he  was  arrested  at  the  suit  of  Kel- 
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sey  and  IVFIntyie,  npon  a  daim  for  ^,000,  as  damages  for  not 
having  saved  them  harmless  against  the  debt  due  the  Brcmch  Bank 
of  the  United  States,  according  to  his  covenant  in  the  agreement 
hereinbefore  mentioned.  It  seems  that  Kelsey  was  advised  by  his 
counsel  in  New  York  that  this  daim  could  not  be  allowed  him  in 
the  chancery  suit,  because  the  damages  were  unliquidated.  Being 
a  stranger  in  ihe  dty,  he  found  difficulty  in  procuring  special  bail. 
But  an  acquaintance  whom  he  had  occasionally  met  in  sodety,  and 
to  whom  he  applied,  entered  into  a  bail-bond  to  the  sheriff,  con- 
ditioned that  he  would  appear  to  the  suit  and  put  in  special  bail 
within  twenty  days  after  the  4th  of  September  then  next  ensuing ; 
Hobby  assuring  him  that  he  expected  some  of  his  southern  Mends 
to  be  in  New  York  in  a  few  days,  and  that  he  would  then  be  able  to 
relieve  him.  The  party  who  thus  became  his  security  informed 
Hobby,  in  the  presence  of  the  officer  in  whose  custody  he  was,  tb^  < 
he  could  not  justify  as  special  bail ;  and  he  was  not,  there- 
fore, *  accepted  as  security  in  the  bond,  until  the  officer  con-  [  *  274  ] 
suited  Kelsey's  counsd  and  received  his  consent 

The  southern  friends,  of  whom  Hobby  spoke,  when  they  arrived, 
offered  to  become  his  spedal  bail,  but  not  living  in  the  State  of  New 
York,  they  could  not  be  taken  without  the  consent  of  Kelsey.  And 
Hobby  remained  in  New  York,  unable  to  procure  special  bail  until 
the  6th  of  September,  when  he  signed  an  admission  of  the  correctness 
of  an  account  concerning  the  whole  controversy  in  the  circuit  court, 
which  had  been  prepared  some  time  before  by  one  of  Kelsey's  derks. 
According  to  this  account,  Kelsey  and  M'Intyre  had  paid  $15,859.73, 
under  the  agreement  with  Hobby,  beyond  the  amount  of  the  partner- 
ship funds  that  came  to  their  hands.  And  at  the  same  time  that  he 
signed  the  account,  he  executed  the  following  release :  — 

Account  of  C.  Kelsey  and  Company  with  ihe  old  Concern  of  C  Kelsey 
and  Chmpany.  United  States^  South  Carolina  District.  Being 
Sixth  District,  UniUd  States. 

A.  M.  Hobby  and  Thomas  C.  Bond,  |    j^^^  ^^^^  ^^^^  ^^^ 

Charles  Kelsey  and  Charles  M'Intyre,  )  ^™^ 

In  Chancery. 

In  this  case,  the  parties,  Alfred  M.  Hobby  and  Charles  Kelsey, 
have  come  together,  and  examined  the  subject-matters  in  dispute, 
and  they  find  the  within  account  correct,  and  it  is  hereby  admitted 
to  be  correct,  and  every  entry  in  it  And  they  do  not  deem  it  just 
or  equitable  that  said  suit  should  be  further  prosecuted.     And  in 
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consideration  of  the  premises,  and  one  dollar  paid,  the  parties  in  said 
suit  hereby  discharge  each  other  from  all  demand  in  the  same.  And 
each  parly  releases  and  discharges  the  other  from  all  demand  of 
ft  very  name  and  nature,  and  agree  that  the  said  suit  should  be  dis- 
continued. As  witness  our  hands  and  seals,  this  sixth  day  of  Sep- 
tember, eighteen  hundred  and  thirty-nine. 

A.  M.  Hobby,  [l.  s.] 
C.  Kelsbt.        [l.  8.] 
Witness  to  the  signatures  and  seals  of  A.  M.  Hobby  and  C.  Kelsey: 

Geo.  H.  Eblset. 

B.  A.  Hboemon. 

[  *  275  ]  *  This  release  was  attached  to  the  account  settled  at  the 
same  time ;  and  a  letter  written  by  Hobby  to  his  counsel, 
and  shown  to  Kelsey,  stating  that  they  had  come  to  a  settiement, 
and  directing  the  suit  in  chancery  to  be  discontinued ;  and  Hobby 
was  thereupon  discharged  from  the  arrest,  and  shortiy  afterwards  left 
New  York. 

On  the  8th  of  January,  1840,  the  release  and  settiement  above 
mentioned  were  produced  in  court  by  the  solicitors  for  the  respond- 
ents, and  a  motion  thereupon  made  to  dismiss  the  bilL  This  motion 
was  resisted  on  the  part  of  the  complainant,  but  the  particular 
grounds  upon  which  it  was  objected  to  are  not  set  forth.  The  order 
of  the  court  merely  states  that  the  release  was  impeached  by  the 
complainant's  counsel,  and  authorizes  both  parties  to  take  testimony 
in  regard  to  the  settiement  and  release.  Under  this  order,  sundry 
depositions  were  taken  and  returned  on  the  part  of  the  complainant, 
to  show  that  the  settiement  and  release  were  without  consideration, 
and  that  they  were  extorted  from  him  by  the  arrest  under  which  he 
was  detained  in  New  York ;  his  southern  friends  and  acquaintances 
being  refused  as  bail,  because  they  did  not  reside  in  the  State,  and 
he  being  unable  to  leave  the  city  until  the  temporary  bail  he  had 
procured  was  discharged.  And  sundry  depositions  were  edso  taken 
and  returned  on  the  part  of  Kelsey,  to  show  that  there  was  no  harsh- 
ness or  oppression  on  his  part,  and  no  undue  advantage  taken  of 
Hobby ;  and  that  the  settiement  and  release  were  freely  and  volun- 
tarily made. 

The  case  came  on  for  final  hearing  on  the  30th  of  May,  1840, 
upon  the  report  of  the  master,  and  the  exceptions  filed  to  it  on  both 
sides.  The  report,  which  stated  as  before  a  balance  of  $2,031.95,  in 
favor  of  Kelsey  and  M'Intyre,  for  payments  and  allowances  made  to 
them,  over  and  above  the  sums  realized  by  them  from  the  partner* 
ship  effects,  was  set  aside  by  the  court ;  and,  upon  the  testimony  in 
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the  cause,  the  court  proceeded  to  pass  a  decree  in  favor  of  the  com- 
plainant for  $5,500,  with  interest,  and  for  the  Bridge  bills  mentioned 
in  the  agreement,  and  allowing  to  the  respondents  a  set-off  of  $300, 
for  the  damages  sustained  by  reason  of  the  execution  issued  against 
them  by  the  Branch  Bank  of  the  United  States,  as 
•  hereinbefore  stated.  From  this  decree  the  respondents  ap-  [  *  276  ] 
pealed  to  this  court. 

This  statement  of  the  facts  in  the  case  may  appear  to  be  tedious ; 
but  from  the  nature  of  the  proceedings  it  is  necessary,  in  order  to 
show  how  the  points  arose  which  were  made  in  the  argument  in  this 
court 

The  appellants  contend  that  the  court  of  chancery  had  no  juris- 
diction beyond  that  of  compelling  a  discovery  of  the  amount  which 
Kelsey  and  IMPIntyre  had  received  under  the  agreement ;  and  that  if 
any  thing  was  found  due  from  them  to  Hobby,  he  was  bound  to 
resort  to  his  action  at  law  on  the  covenant  in  order  to  recover  it 
But  the  court  think  it  was  a  very  clear  case  for  relief,  as  well  as  dis- 
covery in  chancery.  It  is  true  he  had  ceased  to  be  a  partner,  but  the 
appellants  had  received  the  assets  of  the  partnership  upon  a  trust 
that  they  would  collect  them,  and  pay  the  debts,  for  which  Hobby 
was  liable  as  well  as  themselves ;  and  would  pay  over  to  him  the 
sum  before  mentioned  as  soon  as  they  collected  enough  for  that 
purpose  after  the  payment  of  debts.  He  was,  therefore,  entitled  to 
an  account ;  and  if  upon  that  account  any  thing  was  found  due  to 
him,  he  was,  upon  weU-setded  chancery  principles,  entitled  to  relief 
also. 

Neither  can  the  objection  be  sustained  as  to  the  mode  in  which 
the  amount  due  was  ascertained.  It  is  true,  that  according  to  the 
ordinary  mode  of  proceeding  in  courts  of  equity,  instead  of  setting 
aside  the  report  of  the  master,  the  court  should  have  passed  its  judg- 
ment upon  each  of  the  exceptions,  or  have  remanded  the  account  to 
the  auditor,  with  additional  directions  as  to  the  principles  upon  which 
it  was  to  be  stated.  And  if  it  had  been  necessary  to  ascertain  pre- 
cisely the  amount  which  the  appellants  had  collected  over  and  above 
the  debts  they  had  paid,  the  proceeding  adopted  by  the  court  would 
have  been  Liable  to  the  objections  urged  against  it  For  the  decree 
could  not  in  that  case  have  been  reviewed  in  the  appellate  court,  and 
the  exact  balance  ascertained,  unless  the  record  showed  what  items 
were  allowed  and  what  disallowed  in  the  inferior  court  But  this  is 
not  a  case  of  that  description.  If  the  appellants  had  received  the 
sum  claimed  by  Hobby  beyond  the  amount  of  debts  paid,  it  mat- 
tered not  how  much  more  they  had  req^ived ;  and  the  case  did 
not  require  a  statement  of  the  exact  amount     And  as  the  evi- 
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[  *  277  ]  dence,  *  and  accounts,  and  exceptions,  are  all  in  the  recordj 
this  court  can  determine  whether  the  sum  mentioned  is 
proved  to  have  been  collected  or  not.  And  if  it  appears  to  have  been 
received,  the  decree  must  be  affirmed ;  even  although  it  may  happen 
that  items  allowed  by  the  circuit  court  are  disallowed  here;  or 
items  disallowed  by  that  court  are  determined  here  to  be  correct  and 
properly  chargeable.  And,  as  all  the  testimony  is  before  us,  and  the 
exceptions  show  all  of  the  disputed  items,  neither  party  can  be  taken 
by  surprise. 

It  would  extend  this  opinion  to  a  most  unreasonable  length,  if  tiie 
court  were  to  enter  upon  a  particular  and  detailed  examination  of 
the  various  disputed  items,  and  of  the  testimony  and  calculations 
relied  on  by  the  parties  to  support  their  respective  claims.  Fourteen 
exceptions  were  taken  to  the  auditor's  report  by  the  complainants, 
and  six  by  the  defendants ;  and  the  evidence  upon  which  they  de- 
pend is  voluminous.  Four  of  them  require  a  particular  examination 
and  comparison  of  different  accounts,  in  order  to  arrive  at  a  just  con- 
clusion. We  have  looked  into  the  whole  testimony  very  carefully, 
and  unless  the  release  and  settiement  in  New  York  is  to  be  regarded 
as  conclusive,  we  are  satisfied  that  Kelsey  and  IMPIntyre  have 
received  from  the  partnership  assets  beyond  the  amount  paid  for 
debts,  a  larger  sum  than  that  decreed  against  them  by  the  circuit  court 

This  brings  us  to  examine  the  release,  and  the  account  stated  at 
the  time  it  was  given. 

Some  objections  have  been  made  as  to  the  manner  in  which  the 
release  was  introduced  into  the  proceedings.  It  was  filed  in  the 
cause,  and  a  motion  thereupon  made  to  dismiss  the  bill ;  and  it  is 
said  that  being  executed  while  the  suit  was  pending,  and  after  the 
answers  were  in,  and  the  accounts  before  the  master,  it  should  have 
been  brought  before  the  court  by  a  cross-bill  or  supplemental  answer, 
and  could  not  in  that  stage  of  the  proceedings  be  noticed  by  the 
court  in  any  other  way.  It  is  a  sufficient  answer  to  this  objection  to 
say  that  it  was  admitted  in  evidence  without  exception,  and  both 
parties  treated  it  as  properly  in  the  cause ;  and  the  complainant  pro- 
ceeded to  take  testimony  to  show  that  it  was  obtained  firom  him  by 
duress,  and  the  defendants  to  show  that  it  was  freely  and  voluntarily 
given.  It  had  the  same  effect  that  it  would  have  had  upon 
[  *  278  ]  a  cross-bill  or  supplemental  *  answer,  and  the  complainant 
had  the  same  opportunity  of  impeaching  it.  And  there  is 
no  propriety  in  requiring  technical  and  formal  proceedings,  when 
they  tend  to  embarrass  and  delay  the  administration  of  justice,  unless 
they  are  required  by  some  fixed  principles  of  equity,  law,  or  practice/ 
which  the  court  would  not  be  at  liberty  to  disregard. 
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The  relefise  and  account  being  therefore  regularly  before  the  court, 
we  proceed  to  inquire  into  their  legal  effect,  and  the  degree  of  weight 
to  ^wliich  they  are  entitled  The  effect  of  a  release,  executed  in  con- 
Bideration  of  the  settlement  of  accounts  between  the  parties,  is 
clearly  stated  in  Story's  Equity  Pleadings,  529,  §  685.  K  the 
account  is  impeached,  the  release  will  not  prevent  the  court  from 
looking  into  the  settlement ;  and  the  release  in  such  a  case  is  enti- 
tled to  no  greater  force  in  a  court  of  equity  than  the  settlement  of 
the  account  upon  which  it  was  given,  in  the  case  before  us,  the 
settlement  of  the  account  was  the  only  consideration  for  the  release. 
The  complainant,  who  resides  in  Gleorgia,  and  who  had  gone  to 
New  York  upon  business,  was  unexpectedly  arrested  for  a  claim 
which  was  then  pending  between  the  same  parties  in  the  circuit 
court  of  the  United  States  for  the  district  of  South  Carolina.  The 
suit  was  brought  for  damages  alleged  to  have  been  sustained  by  the 
failure  of  Hobby  to  indemnify  the  appellants  against  the  claims  of 
the  Branch  Bank  of  the  United  States  hereinbefore  mentioned.  It 
is  true  that  the  plaintiffs  in  the  suit  were  advised  by  counsel  that 
they  could  not  be  allowed  for  these  damages  in  the  proceeding  in 
equity,  because  they  were  unliquidated ;  and  they  ought  not  there- 
fore to  be  held  accountable  for  that  error.  Yet  it  is  very  dear  that 
the  suit  should  not  have  been  brought ;  because  these  damages 
formed  one  of  the  items  in  controversy  between  the  parties  in  the  suit 
in  chancery,  which  had  been  so  long  pending  between  them.  And 
that  court  had  not  only  jurisdiction  over  the  subject^  but  it  was 
bound  to  ascertain  and  allow  them  before  it  could  adjust  the  account, 
and  grant  the  relief  to  which  the  complainant  was  entitled.  The 
mode  by  which  a  court  of  chancery  ascertains  the  amount  in  cases 
of  that  description,  is  either  by  a  reference  to  the  master,  or  by  send* 
ing  an  issue  of  gwmtum  damnificatus  to  be  tried  by  a  jury.  The 
cases  upon  this  subject  are  collected  and  arranged  in  2  Sto- 
ry's Commentaries  on  Equity,  c.  19,  p.  104.  *  And  the  [  *  279  ] 
damages  in  question  were  in  fact  ascertained  by  the  court, 
and  deducted  from  the  amount  due  to  Hobby  in  the  decree  now 
under  examination.  But,  nevertheless,  as  Kelsey  in  this  respect 
acted  by  the  advice  of  his  counsel,  if  the  settlement  which  afterwards 
took  place  had  been  confined  to  the  claim  he  was  seeking  to  enforce, 
the  agreement  between  the  parties  to  fix  the  damages  at  any  particu* 
lar  amount  would  have  bound  Hobby,  unless  it  was  evidently  un- 
reasonable and  exorbitant,  or  he  could  ^rove  it  was  obtained  by 
improper  means.  The  mere  circumstance  of  his  being  detained  in 
New  York,  by  reason  of  the  process  issued  to  recover  the  amount 
claimed,  would  be  no  objection  to  the  validity  of  the  agreemeat 
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But  while  Hobby  was  detained  in  the  manner  before  stated,  and 
unable  to  procure  special  bail,  Kelsey  obtained  from  him  a  release 
of  matters  not  embraced  in  this  suit,  and  much  more  important  in 
amount ;  and  which  Hobby  had  been  insisting  on  for  years,  and  for 
which  he  was  prosecuting  a  suit  in  the  circuit  court  Neither  the 
circumstances  under  which  the  release  was  taken,  and  the  account 
connected  with  it  settled,  nor  the  contents  of  these  papers,  can  enti- 
tle them  to  weight  ip,  a  court  of  equity.  There  is  no  evidence  of  any 
negotiations  between  the  parties  respecting  this  arrangement  pre- 
vious to  the  interview  at  which  these  papers  were  signed.  Upon 
that  occasion  one  of  the  clerks  of  Kelsey  was  present  He  is  one  of 
the  witnesses  to  the  release.  He  doe^  not  say  who  proposed  a  set- 
tlement, but  he  states  that  the  account  admitted  by  Hobby  had  been 
prepared  a  long  time  before  by  one  of  Mr.  Kelsey's  clerks ;  that  the 
examination  of  the  account  did  not  take  more  than  ten  minutes. 
And  the  interview  at  which  it  was  acknowledged  and  signed,  and 
the  release  executed,  and  a  letter  written  by  Hobby  to  his  counsel  in 
South  Carolina  to  discontinue  the  suit  against  Kdsey  and  JNTIntyre, 
did  not  last  more  than  an  hour. 

This  is  the  testimony  of  the  witness.  No  books  or  papers  appear 
to  have  been  produced,  or  to  have  been  in  the  city  of  New  York  at 
the  time,  in  the  possession  of  either  party,  except  the  account  produced 
by  Kelsey,  and  signed  by  him  and  Hobby.  And  yet  the  release  states 
that  the  parties  had  ^^  come  together  ajid  examined  the  subject-matters 
in  dispute,''  and  found  that  account  correct,  and  thereby  ^  admitted 
it  to  be  correct,  and  every  entry  in  it"  And  the  account,  too, 
[*280]  which  is  thus  admitted,  contains  *  items  for  ^<  exchange 
paid,"  ^'  loss  by  discount  on  money  received  in  collection  of 
the  partnership  debts,"  ^<  rent  for  counting-room,"  travelling  expenses, 
postage,  clerk  hire,  incidental  expenses,  and  sundry  others  which 
would  have  required  much  time  to  examine,  and  the  production  of 
many  vouchers  before  Hobby  could  have  known  whetiier  they  were 
correct  or  not  The  account  in  important  particulars  differs  from  the 
one  on  which  Kelsey  and  Aflntyre  had  themselves  relied  in  the  cir- 
cuit court  of  South  Carolina;  and  is  more  unfavorable  to  Hobby 
by  about  $20,000,  than  the  one  which  Hobby  had  been  so  long  in- 
sisting on  in  his  suit  Such  an  account  and  release,  executed  under 
such  circumstances,  are  not  entitled  to  the  consideration  and  weight 
which  belongs  to  instruments  freely  executed,  and  with  opportunities 
of  knowledge  and  examination.  So  far  from  strengthening  the 
claims  of  the  appellants,  they,  in  the  judgment  of  the  court,  are  cal- 
culated rather  to  bring  suspicion  upon  them.  They  cert€unly  cannot 
outweigh  the  testimoay  taken  in  the  chancery  proceedings,  and  the 
clecree  of  the  circuit  court  is  therefore  affirmed. 
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TfloifAS  Armstrong  and  .others,  Flaintii&  in  Error,  v.  Thb  Trea8u« 
RBR  OF  Athens  County,  Defendant  in  Error. 

16  P.  281. 

To  give  this  ooort  jurisdiction  under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large, 
85,)  it  must  appear  on  the  record  itself  to  he  one  of  the  cases  enumerated  in  that  section ; 
and  nothing  out  of  the  record  certified  to  this  court  can  be  considered. 

This  may  be  shown:  1.  By  express  averment  in,  or  necessary  intendment  from  the  plead- 
ings. 2.  By  a  ruling  stated  in  a  bill  of  exceptions.  3.  In  Loubiana,  by  a  statement  of 
fjacts,  and  the  decision  thereon.  4.  By  an  entry  on  the  record  of  proceedings  of  the  ap* 
pellate  court,  in  a  case  in  which  such  a  question  may  have  arisen  and  been  decided,— that 
it  was  in  fiict  raised  and  decided ;  and  this  entry  must  appear  to  have  been  made  by  order 
of  the  court,  and  must  be  certified  by  the  clerk  as  part  of  the  record.  A  certificate  to 
that  effect,  made  by  the  presiding  judge,  and  certified  by  the  clerk  as  part  of  the  record, 
will  be  presumed  to  hare  been  made  by  authority  of  the  court.  5.  In  equity,  it  may  be 
stated  in  the  final  decree.  6.  It  may  appear  that  the  state  court  could  not  have  given  the 
judgment  or  decree  passed,  without  deciding  such  question. 

In  1804,  lands  set  apart  by  congress  for  a  uniyersity  in  Ohio,  were  vested  by  the  State  in  a 
corporation,  with  power  to  lease  the  lands  at  certain  rents,  and  to  increase  the  rents  from 
time  to  time  to  the  amount  of  any  taxes  imposed  on  similar  property,  and  declaring  that 
the  lands  should  forever  be  exempt  from  all  state  taxes.  In  1826,  the  corporation  was 
authorised  to  sell  the  lands. 

Held,  that  the  lands  in  the  hands  of  purchasers  were  not  exempt  from  taxation  by  the  State. 

Error  to  the  snpreme  court  of  the  State  of  Ohio.  The  record 
contained  the  following  certificate :  — 

•  "  I  do  hereby  certify  that,  in  the  aboye-named  case,  there  [  *  283  ] 
was  drawn  in  qaestion  the  validity  of  the  statute  of  the 
State  of  Ohio,  passed  on  the  21st  day  of  March,  1840,  entitled  *  An 
act  to  amend  the  act  authorizing  the  trustees  of  the  Ohio  University, 
to  dispose  of  certain  lands,  passed  July  4, 1826,'  on  the  ground  that 
it  was  repugnant  to  the  constitution  of  the  United  States, 
and  *  that  the  decision  of  the  court  was  in  favor  of  the  va-  [  *  284  ] 
lidity  of  said  statute.  Eben.  Lane, 

Chief  Judge  of  the  supreme  court  of  Ohio." 

The  other  material  facts  appear  in  the  opinion  of  the  court 
Ewingj  for  the  plaintiflEb. 
No  counsel  contrd. 

Catron,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  enror  from  a  state  court,  and  it  has  become  the 
duty  of  this  court,  before  proceeding  to  examine  the  merits  of  the 
controversy,  to  determine  whether  jurisdiction  over  it  is  conferred 
by  the  25th  section  of  the  Judiciary  Act  of  1789,  It  is  true  no 
question  upon  that  subject  was  raised  in  the  argument  presented  for 
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the  appellant,  (the  respondent  having  no  counsel,)  but  it  has  been  the 
uniform  practice  of  tiiis  courty  in  every  case  of  this  descrip- 
[  *  285  ]  tion,  to  ascertain,  in  the  first  instance,  *  whether  the  record 
presented  a  case  in  which  we  were  authorized  by  law  to  re- 
vise the  judgment  or  decree  of  a  state  court  And  this  question  has 
BO  often  arisen,  and  parties  have  been  so  frequently  subjected  to  un- 
necessary expense  in  bringing  causes  here,  in  which  a  writ  of  error 
or  appeal  to  this  court  would  not  lie,  that  we  have  thought  this  a  fit 
occasion  to  state  the  principles  upon  which  the  court  have  constantly 
acted,  and  which  may  now  be  regarded  as  the  law  of  the  court 

In  order  to  give  this  court  jurisdiction  under  the  25th  section  of 
the  act  of  1789,  it  must  appear  on  the  record  itself,  to  be  one  of  the 
cases  enumerated  in  that  section ;  and  nothing  out  of  the  record  cer- 
tified to  this  court  can  be  taken  into  consideration. 

This  must  be  shown,  first,  either  by  express  averment,  or  by  neces- 
sary intendment  in  the  pleadings  in  the  case. 

Or,  secondly,  by  the  direction  given  by  the  court,  and  stated  in  the 
exception. 

Or,  thirdly,  when  the  proceeding  is  according  to  the  law  of  Loui- 
siana, by  the  statement  of  facts,  and  of  the  decision,  as  usually  made 
in  such  cases  by  the  court 

Or,  fourthly,  it  must  be  entered  on  the  record  of  the  proceedings 
in  the  appellate  court,  in  cases  where  the  record  shows  that  such  a 
point  may  have  arisen  and  been  decided,  that  it  was  in  fact  raised 
and  decided ;  and  this  entry  must  appear  to  have  been  made  by  the 
order  of  the  court,  or  by  the  presiding  judge  by  order  of  the  court, 
and  certified  by  the  clerk  as  a  part  of  the  record  in  the  state  court 

Or,  fifthly,  in  proceedings  in  equity,  it  may  be  stated  in  the  body 
of  the  final  decree  of  the  state  court  firom  which  the  appeal  is  taken 
to  this  court. 

Or,  sixthly,  it  must  appear  firom  the  record  that  the  question 
was  necesssurily  involved  in  the  decision,  and  that  the  state  court 
could  not  have  given  the  judgment  or  decree  which  they  passed, 
without  deciding  it 

We  are  not  aware  of  any  other  mode  in  which  the  judgment  or 
decree  of  a  state  court  can  lawfully  be  brought  before  us;  and 
we  have  stated  them  particularly,  in  order  to  prevent,  in  future, 
the  difficulties  and  discrepancies  which  have  so  often  arisen  on  this 

subject 

[  *286  ]      *In  the  case  now  before  us,  the  presiding  judge  of  the 

supreme  court  of  Ohio  has  certified  on  the  record  that  the 

validity  of  a  statute  of  the  State  was  drawn  in  question,  on  the 

ground  that  it  was  repugnant  to  the  constitution  of  the  United  States, 
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and  that  the  decision  was  in  favor  of  the  validity  of  said  statute ; 
and  this  certificate  of  the  judge  is  certified  by  the  derk,  as  a  part  of 
the  record.  We  presume  that  the  certificate  of  the  presiding  judge 
was  made  by  the  authority  of  the  court ;  and  as  this  bill  and  answer 
show  that  such  a  point  might  have  arisen,  and  this  certificate  on  the 
record  states  that  it  did  arise,  and  was  decided,  the  case  comes 
within  the  fourth  clause  above  mentioned,  and  this  court  must  take 
jurisdiction,  and  examine  whether  the  point  so  certified  was  right* 
fully  decided. 

An  act  of  the  legislature  of  Ohio,  passed  in  1840,  ordered  certain 
lands  held  by  the  complainants  to  be  assessed  and  taxed  The  de- 
fendant was  the  tax-coUector.  The  bill  prays  that  he  be  perpetually 
enjoined  firom  enforcing  the  payment  of  the  tax,  because  the  lands 
had  been  exempted  by  a  statute  of  Ohio,  of  1804,  which  entered 
into  the  conditions  of  sale  under  which  the  complainants  held.  There- 
fore, it  is  insisted,  the  act  of  1840  violates  the  contract  of  purchase, 
and  is  void,  being  contrary  to  that  clause  of  the  constitution  of  the 
United  States,  which  prohibits  the  States  firom  passing  any  law  vio- 
lating the  obligation  of  contracts. 

This  is  the  only  question  presented  by  the  record  that  we  can 
examine,  as  the  25th  section  carefully  resticts  this  court  to  specified 
cases  of  jurisdiction,  beyond  which  we  have  no  power  to  go  into  the 
cause. 

There  are  six  complainants,  each  setting  up  a  distinct  title;  they 
sue  jointly,  and  for  the  six  only,  and  not  for  themselves  and  others, 
equally  assessed ;  as  in  Attorney-General  v.  Heelis,  2  Simon  and 
Stuart,  67 ;  and  similar  cases  referred  to  in  Story's  Equity  Plead- 
ings, §§  114, 123.  The  supreme  court  of  Ohio  having  entertained 
jurisdiction,  this  court  must  do  so  Hkewise.  The  question  of  mis- 
joinder is  not  open  to  us  for  revision. 

The  immediate  deeds  in  fee  from  the  trustees  of  the  Ohio  Univer- 
sity to  the  complainants,  are  not  set  forth  in  the  pleadings ;  we  take 
it,  however,  that  they  contain  no  condition  exempting  the  lands  firom 
taxation,  as  the  bill  is  founded  on  the  assumption  that  the 
17th  section  of  the  act  of  1804  entered  into  the  *  contract,  [  •  287  ] 
and  imposed  the  exemption  on  the  State.  Whether  such 
an  inference  arises  in  favor  of  the  complainants,  depends  on  the  con- 
struction of  an  ordinance  of  congress  and  the  several  acts  of  the 
legislature  of  Ohio,  passed  in  regard  to  these  university  lands. 

By  the  ordinance  of  1787,  1  Laws  U.  S.  573,  a  sale  of  a  large 
section  of  country  was  authorized  to  be  made  to  a  company  of 
individuals,  fi'om  which  is  reserved :  — 

^  Not  more  than  two  complete  townships  to  be  given  perpetuallyi 

VOL.   XIV.  26 
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for  the  purposes  of  a  university,  to  be  laid  off  by  the  purchasers  as 
near  the  centre  as  may  be,  so  that  the  same  shall  be  of  good  laud, 
to  be  applied  to  the  intended  object  by  the  legislature  of  the  State.** 

Ohio  came  into  the  Union  as  a  State,  in  1802.  In  1804,  Ohio 
Land  Laws,  226,  an  act  was  passed  establishing  a  university  on  the 
foundation  of  the  fund  secured  by  congress,  to  be  situated  on  the 
reserved  lands;  being  townships  eight  and  nine.  The  lands  were 
vested  in  the  corporation,  consisting  of  the  president  and  trustees, 
^  for  the  sole  use,  benefit,  and  support  of  the  university,  forever.** 

They  were  authorized  to  rent  out  the  lands  in  separate  tracts,  oi 
not  less  than  80  acres,  or  more  than  240  acres  on  a  valuation  of  com- 
missioners, at  a  yearly  rent  of  six  per  centum  per  annum  on  the 
estimated  value,  for  ninety  years,  renewable  forever,  and  from  time 
to  time  a  revaluation  was  to  take  place,  to  which  the  subsequent 
rents  were  to  correspond ;  with  this  addition,  section  12 :  <<  That  the 
said  corporation  shall  have  power  to  demand  a  further  yearly  rent  on 
said  lands  and  tenements,  not  exceeding  the  amount  of  tax  imposed 
on  property  of  Uke  description,  by  the  State ;  which  rents  shall  be 
paid  at  such  time  and  place,  to  such  person,  and  collected  in  such 
manner,  as  the  corporation  shall  direct"  The  17th  section  declares, 
<'  That  the  lands  in  the  two  townships,  appropriated  and  vested  as 
aforesaid,  with  the  buildings  which  are  or  may  be  erected  thereon, 
shall  forever  be  exempted  from  all  state  taxes." 

Thus  the  matter  stood  until  1826,  when  the  legislature  authorized 
the  board  of  trustees  of  the  university  to  sell  and  convey  in  fee- 
simple  :  1,  all  the  lands  situate  in  the  college  townships,  which  were 
not  incumbered  with  outstanding  leases ;  2,  such  of  said  lands  as  had 
been  reentered  by  the  board,  for  a  breach  of  the  conditions 
[  *  288  ]  *  of  the  leases,  or  where  this  incumbrance  had  been  or  might 
be  otherwise  removed;  3,  to  convey  in  fee  to  the  lessees, 
respectively,  on  the  payment  of  such  sum  of  money  as  would  yield 
at  an  interest  of  six  per  centum  per  annum  on  the  sum  which  was 
yearly  reserved  in  the  lease. 

Ptursuant  to  this  statute,  the  complainants  purchased  and  took 
deeds  in  fee ;  no  exemption  from  state  taxation  being  contained  in 
the  statute  under  which  they  took  titie,  or  in  their  deeds. 

The  object  of  the  incorporating  act  of  1804,  was  to  regulate  a 
public  fund,  intrusted  to  the  management  of  the  state  sovereignty,  so 
as  best  to  accomplish  the  intention  of  the  donor,  the  United  Slates. 
It  was  a  matter  of  course,  in  the  then  state  of  the  college  fund,  to 
exempt  it  from  taxes,  in  the  hands  of  the  trustees.  The  lands 
brought  no  income,  and  could  bear  no  tax  in  their  uncultivated  con- 
dition, until  they  passed  into  the  hands  of  private  individuals     The 
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tenants  of  the  university  for  ninety  years  made  their  own  contracts, 
and  were  boipd  to  pay  the  ordinary  taxes  levied  on  the  inhabitants 
oi  Ohio,  not  into  the  state  treasury  bat  into  that  of  the  university. 
Every  change  in  the  general  laws  in  regard  to  the  revenue  bound 
ihem,  as  the  value  of  real  estate  increased,  and  taxes  were  imposed 
in  addition  to  previous  burdens ;  to  such  an  extent  the  corporation 
of  the  university  added  to  the  rents  of  its  tenants.  The  lands  not 
leased  continued  exempt  from  taxation,  on  the  fieur  supposition  tha 
they  brought  no  income,  and  could  bear  no  burdens. 

The  policy  of  the  act  of  1804  is  too  plain  to  admit  of  comment; 
and  its  wisdom  so  manifest  as  to  meet  with  instant  sanction. 

But  what  was  the  policy  of  the  act  of  1826  ?  An  entire  change 
of  the  fund  from  real  estate  to  a  capital  in  money  vested  by  loan  in 
the  state  treasury,  was  determined  on  by  the  corporation.  Leave 
was  asked  and  granted  by  the  legislature  to  sell  the  lands,  and  con- 
vey them  in  fee-simple  to  purchasers ;  giving  the  tenants  a  prefer- 
ence in  cases  where  there  were  existing  leases.  As  regarded  the 
management  and  nature  of  the  fund  to  sustain  the  university,  the 
act  of  1804,  was  to  a  great  extent  repealed ;  by  that  act,  the  lessees 
of  the  corporation  were  governed ;  their  contracts  were  founded  on 
it ;  but  with  it  the  purchasers  in  fee  had  no  concern,  their 
contracts  originated  in  a  different  poUcy,  *  and  are  sane-  [  *  289  ] 
tioned  by  a  different  statute;  the  complainants  actually 
claim,  and  could  only  claim  by  force  of  the  act  of  1826.  This  act 
secured  the  payments  of  no  taxes  to  the  university,  as  the  substitute 
of  the  State.  It  simply  authorized  the  corporation  to  sell  as  an 
individual  might  sell,  and  the  respective  purchasers  took  title  as  from 
an  individual;  they  were  strangers  to  the  act  of  1804,  with  the 
exception  of  those  provided  for  by  the  3d  section  of  the  act  of  1826, 
the  value  of  whose  lands  were  to  be  governed  by  the  assessment  of 
iheir  rents  under  the  former  act,  and  who  were  entitled  to  have  deeds 
in  fee  on  the  payment  of  $100  for  every  $6  of  annual  rent  assessed 
upon  them,  disregarding  the  taxes  they  were  bound,  by  the  act  of 
1804,  to  pay  to  the  corporation.  The  mode  of  ascertaining  the 
value  makes  no  difference ;  aU  the  purchasers  hold  under  the  act  of 
1826,  and  cannot  go  behind  it;  and  are  subject  like  other  persons 
holding  lands  in  fee  to  be  taxed  by  the  State. 

The  case  reUed  on  by  the  complainemts  as  ruling  this  is  that  of  the 
State  of  New  Jersey  v.  Wilson,  7  Cranch,  164.  In  1758,  the  Dela- 
ware tribe  of  Indians  agreed  with  the  colonial  government  of  New 
Jersey,  to  release  to  the  latter  all  their  lands  in  that  colony  south  of 
the  River  Raritan,  the  government  purchased  a  tract  of  land  on  which 
the  Indians  might  reside,  and  stipulated  by  a  legislative  act,  that  this 
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tract  should  not  thereafter  be  subject  to  any  tax.  The  DelawBies 
wished  to  emigrate,  and  join  the  Stockbridge  tribe  in  New  York. 
In  1801,  the  State  of  New  Jersey,  by  a  statute,  authorized  them  to 
sell  their  lands.  This  act  of  assembly  contained  no  exemption  from 
the  payment  of  taxes  after  the  sale.  In  1803,  the  Indian  tribe  sold  to 
Wilson  and  others ;  and  the  commissioners  appointed  by  order  of 
the  legislature  conveyed  for  and  on  behalf  of  the  Indians,  to  the  pur- 
chasers. On  the  foregoing  state  of  facts,  it  was  held  by  this  court, 
that  the  purchasers  being  in  under  the  first  grant  of  1758,  to  the 
Indian  tribe,  were  equally  entitled  to  its  benefits;  and  that  no  taxes 
could  be  levied  on  the  land. 

The  soundness  of  the  decision  we  think  undoubted.  The  com- 
pact with  the  Delaware  tribe  was  for  a  cession  to  the  government 
of  a  large  body  of  land ;  the  consideration  for  the  cession,  was  a 
smaller  tract  vested  in  trust  for  them  in  fee;  and  a  further,  and  very 
material  consideration  was,  that  the  latter  tract  should  never 
[  *  290  ]  *  be  taxed  by  the  government  The  parties  were  competent 
thus  to  contract,  as  no  restriction  was  imposed  on  the 
colonial  government,  and  the  consideration  was  ample  for  the 
exemption. 

The  condition  attached  to  the  land ;  so  this  court  held :  ^  The  act 
authorizing  the  Indians  to  sell  was  a  mere  enabling  statute ;  the 
purchasers  took  from  and  under  the  Indian  tribe,  held  by  virtue  of 
the  grant  to  them,  and  were  of  course,  entitled  to  all  the  benefits  of 
the  contract.  New  Jersey  had  therefore  no  more  power  to  repeal 
that  part  of  the  grant  which  exempted  the  lands  from  taxation  tiian 
she  had  to  repeal  the  entire  contract,  and  therefore  her  act  of  1804, 
repealing  the  clause  of  exemptions,  was  void." 

We  think  the  case  in  Cranch,  compared  with  the  one  presented 
by  the  record,  is  too  dissimilar  to  require  a  particular  comparison,  or 
fcirther  comment. 

We  concur  with  the  supreme  court  of  Ohio,  that  the  bill  must  be 

dismissed,  and  so  order. 

16F.261;  6H.801;  7  H.  686;  9H.421;  11  H.  629;  12  H.  98, 165;  14  H.  149;  16  H. 
821;  19  H.  262;  20  H.  26;  21  H.  290;  1  Wal.  116 ;  6  Wal.  124. 


The  United  States,  Plaintifis  in  Error,  v.  Mary  L.  Eliason,  Ad- 
ministratrix of  William  A.  Eliason,  Defendant  in  Error. 

16  P.  291. 

A  writ  of  error  will  lie  upon  a  judgment  entered  on  an  agreed  state  of  feuets,  signed  bj  tiia 

counsel,  and  entered  on  the  record  of  the  court  below. 
The  President  has  power  to  make  and  repeal  rules  and  regulations  for  the  gOTemment  of 

the  army,  in  respect  to  compensation  for  extra  services,  congress  not  having  legislated 
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thereon,  and  the  eecretaiy  at  war  is  the  regular  organ  of  the  President  for  pablidj  pio- 
mnlgating  sach  rules  and  regulations. 

Th£  case  is  stated  in  the  opinion  of  the  court 

LegarSi  (attorney-general,)  for  the  United  States. 

Bradley^  contriu 

*  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *  296  ] 

Upon  a  writ  of  enor  to  the  circuit  court  of  Washington 
county,  in  the  District  of  Columbia. 

On  the  16th  day  of  February,  1839,  the  plaintiffs  instituted  an 
action  of  assumpsit  in  the  circuit  court  of  Washington  county, 
ag€dnst  William  A.  Eliason,  for  the  balance  of  $2,600.75,  charged 
against  him  on  the  books  of  the  treasury  as  disbursing  officer  at  For- 
tress Calhoun,  between  the  dates  of  the  7th  of  November,  1834,  and 
the  10th  of  September,  1838.  ^ 

The  defendant,  Eliason,  appeared  to  the  suit,  and  filed  the  plea 
of  nonrossumpsUj  upon  which  issue  was  joined ;   but   having  died 
before  the  cause  came  to  trial,  the  defendant  in  error,  as  adminis- 
tratrix of  the  decedent,  was  made  a  party  defendant,  and  the  cause 
regularly  progressed  to  trial  upon  the  issue  made  up  between  the 
original  parties.     Upon  the  trial  before  the  circuit  court,  the  following 
case  was  agreed  between  the  parties  by  their  attorneys,  to  be  sub- 
ject to  the  opinion  of  the  court,  as  to  the  law  upon  the  same,  namely  r 
On  the  trial  of  the  above  cause,  the  plaintiffs,  to  maintain  the  issue 
on  their  part  joined,  offered  in  evidence  the  transcripts  from  the 
treasury  department,  (which  are  found  in  pages  12  to  16  of  the  Re- 
cord,) and  the  said  defendant  then  offered  evidence  to  show  that  the 
said  intestate  was  a  captain  in  the  United  States  corps  of  engineers, 
and  as  such  was  ordered  to  take  charge  and  superintend  the  works 
on  Fortress  Calhoun,  and  took  charge  of,  and  continued  the  said 
work  from  the  7th  November,  1834,  to  the  10th  September,  1838; 
and  further  offered  in  evidence,  the  general  regulations  of  the  war 
department,  as  follow,  art.  67,  §  14 :    ^^  Where  there  is  no  agent  for 
fortifications,  the  superintending  officer  shall  perform  the  duties  of 
agent;  while  performing* such  duties,  the  rules  and  regulations  for 
the  government  of  such  agents  shall  be  applicable  to  him ;  and  as 
compensation  for  the  performance  of  that  extra  duty,  he  shall  be 
allowed,  for  moneys  expended  by  him,  in  the  construction 
of  fortifications,  •at  the  rate  of  $2  per  dienij  during  the  con-  [  *297  ] 
tinnance  of  such  disbursements,  provided  the  whole  amount 
of  emolument  shall  not  exceed  two  and  a  half  per  centum  on  the  sum 
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expended."  And,  further,  that  the  said  intestate,  while  thus  em- 
ployed, disbursed  $214,392.61;-  that  he  was  also  directed  to  take 
charge  of,  and  superintend  the  removal  of  a  light-house  into  For- 
tress Calhoun,  in  which  service  he  disbursed  $1,143.13 ;  and,  further, 
that  he  was  charged  with  the  disbursement  of,  and  did  disburse,  the 
sum  of  (1,891.43,  for  incidental  expenses  of  fortifications  beginning 
in  the  year  1830,  and  that  he  purchased  for  the  use  of  the  engineer 
department  a  set  of  instruments  and  case,  and  the  department  allowed 
him  for  the  instruments,  but  refused  to  allow  him  for  the  case, 
amounting  to  $10  j  and,  further,  that  the  pay  and  emoluments  of  the 
said  intestate  had  been  stopped  by  the  government  of  the  United 
States,  firom  the  31st  December,  1838,  to  the  15th  day  of  June, 
1839,  amounting  to  $1,014.95,  and  the  defendant  then  claimed  credit 

For  compensation  for  disbursing  money  on  account  of 
Fortress  Calhoun  from  7th  November,  1834,  to  10th 
September,  1838,  up  to  which  time  he  was  in  charge 
of  s€dd  work,  inclusive  at  $2  per  day  •        •        •        -  $2,816  OU 

Of  which  this  amount  only  had  been  allowed         -        -        234  00 

Balance          ....  2,582  00 
For  money  disbursed  on  account  for  removing  light- 
house, &C- 21  64 

For  money  disbursed  for  incidental  expenses  of  fortifi- 
cations         4695 

For  case  of  instruments         ......  10  00 

For  pay  and  emoluments,  (mark  d  B.,)  copied  at  page  29  1,014  95 

$3,689  26 
For  balance  of  account  rendered  29th  March,  1839,        •  74  79 


$3,764  05 

[  *298  ]  *  And  further  offered  evidence  that  all  the  claims  above 
stated,  except  that  for  pay  and  emoluments,  had  been  sub- 
mitted to,  and  rejected  by,  the  accounting  officer,  of  the  treasuiy 
department,  and  further  produced  and  offered  in  evidence  the  fol- 
lowing statement  of  the  state  of  the  appropriations  under  which 
the  disbursements  were  made. 

The  plaintiffs  offered  in  evidence  the  regulations  of  the  war  de- 
partment of  the  14th  of  March,  1835 :  <<  The  proviso  in  the  act  of 
congress,  passed  March  3, 1835,^  entitled  *  An  act  making  additional 
appropriations  for  the  Delaware  Breakwater,  and  for  certain  harbors, 

A  4  State,  at  Lai^  768.      . 
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and  removing  obstmctionB  in  and  at  the  mouth  of  certain  rivers, 
for  the  year  1835;'  and  which  prohibits  the  allowance  of  extra 
compensation  to  officers  of  the  army,  has  been  submitted  to  the  at- 
torney-general for  his  opinion,  and  that  officer  has  'decided  that  it 
extends  to,  and  prohibits  the  allowance  of  all  extra  compensation  of 
any  kind  whatever,  for  which  provision  is  not  made  by  law.  Hereaf- 
ter, therefore,  no  extra  compensation  will  be  allowed."  And  upon 
the  aforegoing  statements  it  is  submitted  to  the  court  to  say  whether 
the  defendant's  intestate  was  entitied  by  law  to  the  allowances 
claimed  by  him  for  disbursements  as  abdve  stated.  If  the  court  is 
of  opinion  that  he  is  so  entitied,  then  the  judgment  to  be  for  the 
defendant ;  if  otherwise,  for  the  plaintiffs,  for  the  amount  appearing 
due  by  the  transcript. 

F.  S.  Key,  for  the  United  States, 
Jos.  H.  Bradley,  for  defendant. 

Upon  the  statement  of  facts  agreed,  as  above  mentioned,  the  cir- 
cuit court  pronounced  the  following  opinion  and  judgment :  ^<  And 
thereupon,  upon  the  full  consideration  of  the  case  stated  as  aforesaid, 
the  said  court  is  of  opinion,  that  the  proviso  in  the  act  of  the  3d  of 
March,  1835,  c  303,  is  only  applicable  to  the  disbursing  of  public 
money,  appropriated  by  law  during  the  session  of  congress  in  which 
that  act  was  passed  ;  and  it  appearing  therein,  to  the  satisfaction  of 
the  court,  that  no  part  of  the  money  so  as  aforesaid  disbursed  by  the 
said  defendant,  was  appropriated  at  the  said  session  of  con- 
gress ;  the  court  is  also  of  opinion  that  *  the  said  intestate  [  *  299  ] 
was  entitied  to  the  allowances  claimed  by  him  for  the  dis- 
bursements as  above  stated,  and  do  thereupon  order  the  judgment  to 
be  entered  for  the  said  defendant"  To  tius  opinion  an  exception 
was  taken  by  the  plaintifis,  which  was  sealed  by  the  court,  and  made 
a  part  of  the  record.  ^ 

Before  considering  the  questions  of  law  arising  upon  the  agreed 
statement,  and  upon  the  exception  taken  to  the  opinion  cmd  judg- 
ment pronounced  upon  that  statement,  it  is  proper  to  advert  to  a 
point  which  has  been  made,  in  limine^  by  the  counsel  for  the  de- 
fendant in  error,  and  which,  if  decided  as  he  has  contended  it  should 
be,  would  prove  conclusive  as  to  the  fate  of  this  cause.  It  is  in- 
sisted by  the  defendant's  counsel  that  this  court  cannot  take  cogni- 
zance of  the  present  cause,  for  the  reason  that,  having  been  tried  upon 
an  agreed  case,  a  writ  of  error  will  not  Ue  to  the  decision  thereon. 
This  position  of  the  counsel  is  founded  upon  a  remark  of  Mr.  Justice 
Blackstone  in  his  Commentaries,  which  has  been  transferred  to  the 
work  of  Mr.  Tidd,  and  to  some  other  compilations  upon  the  practice 
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in  the  English  courts  of  common  law.  The  passage  in  Blackstone; 
which  will  be  found  in  his  chapter  on  the  Trial  by  Jury,  voL  3,  p.  377, 
Coleridge's  edition,  is  as  follows:  <<  Another  method  of  finding  a 
species  of  special  verdict,  is,  when  the  jury  find  a  verdict  generally 
for  the  plaintifi*,  but  subject,  nevertheless,  to  the  opinion  of  the  court 
above  on  a  special  case  stated  by  the  counsel  on  both  sides  with 
regard  to  the  matter  of  law,  which  has  this  advantage  oyer  a  special 
verdict,  that  it  is  attended  with  much  less  expense,  and  obtains  a 
speedier  decision,  the  postea  being  stayed  in  the  hands  of  the  office 
of  nisi  priusy  till  the  question  is  determined,  and  the  verdict  is  then 
entered  for  the  plaintiff  or  defendant,  as  the  case  may  happen.  But, 
as  nothing  appears  on  the  record  but  the  general  verdict,  the  parties 
are  precluded  hereby  firom  the  benefit  of  a  writ  of  error,  if  dissatbfied 
with  the  judgment  of  the  court  or  judge  upon  the  point  of  law,  which 
makes  it  a  thing  to  be  wished,  that  a  method  could  be  devised  of 
either  lessening  the  expense  of  special  verdicts,  or  else  of  entering 
the  cause  at  length  upon  the  postea." 

It  is  manifest  from  this  quotation,  that  the  reason  why,  according 
to  the  practice  in  the  English  courts,  a  writ  of  error  will  not  be 

allowed  after  a  case  agreed,  is  this,  and  this  only ;  that  in 
[  *  300  ]  those  *  courts,  the  agreed  case  never  appears  upon  or  is 

made  a  part  of  the  record,  and  therefore  there  is  no  ground 
of  error  set  forth,  upon  which  an  appellate  or  revising  tribunal  can 
act.  In  the  language  of  Justice  Blackstone,  ^'  nothing  appears  upon 
the  record  but  the  general  verdict,  whereby  the  parties  are  precluded 
from  the  benefit  of  a  writ  of  error,"  &c.,  ^<  which  makes  it,"  says  the 
same  learned  judge,  ^<  a  thing  to  be  wished,  that  a  method  could  be 
devised,  either  of  lessening  the  expenses  of  special  verdicts,  or  else 
of  entering  the  cause  at  large  upon  the  postea^"  The  same  rule  in 
the  English  courts  of  law,  and  the  same  consequence  as  resulting 
solely  ^om  their  practice,  may  be  seen  in  the  Treatise  on  Pleading, 
by  Stephen,  p.  92,  where  the  author,  in  speaking  of  the  practice  of 
taking  special  verdicts,  and  general  verdicts  subject  to  a  special  case, 
remarks,  that  a  special  case  is  not  like  a  special  verdict  entered  on 
record,  and  consequently  a  writ  of  error  cannot  be  brought  on  this 
decision.  There  has  been  a  recent  statute  enacted  in  England,  which, 
although  it  is  not  brought  sufficiently  to  the  view  of  this  court  to 
justify  Euiy  direct  inferences  as  to  its  terms  or  its  bearing  upon  this 
particular  question,  may  have  been  designed  to  remedy  the  very  evil 
pointed  out  by  Justice  Blackstone.  By  a  note  to  page  92,  of  Mr. 
Stephen's  Treatise,  it  is  sayi  to  have  been  enacted  by  3d  and  4th 
William  the  Fourth,  c.  42,  that  where  the  parties  on  issue  joined  can 
agree  oh  a  statement  of  facts,  they  may,  by  order  of  a  judge,  draw 
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ap  such  statement  in  the  form  of  a  special  case,  for  the  judgment  of 
the  coturt,  without  proceeding  to  triaL  By  the  estabUshed  practice 
anterior  to  this  statutory  provision,  it  was  in  the  power  of  the  parties 
to  agree  upon  a  statement  of  the  case ;  it  would  seem  reasonable 
and  probable,  therefore,  that  the  power  given  to  the  judge,  (as  an 
exercise  of  his  judicial  functions,)  to  regulate  the  statement,  was 
designed  to  impart  a  greater  solemnity  and  permanency  to  the  pre- 
paration of  the  proceeding,  and  to  place  it  in  an  attitude  for  the  ac- 
tion of  some  revising  power.  But  even  should  a  want  of  familiarity 
with  the  detail  of  English  practice  induce  the  hazard  of  misappre- 
hension of  its  rules,  or  of  the  reasons  in  which  they  have  their  origin, 
the  decisions  of  our  own  courts,  and  the  long  established  practice  of 
our  own  country,  are  regarded  as  having  put  the  point  under  con- 
sideration entirely  at  rest 

*  By  the  act  of  congress  of  1801,  assuming  the  government  [  *  301  J 
of  the  District  of  Columbia,  in  virtue  of  the  cession  from 
Maryland  and  Virginia,  the  laws  of  these  States,  and  of  course  the 
proceedings  in  their  courts  as  parts  of  these  laws,  were  expressly 
recognized  within  such  portions  of  the  District,  respectively,  as  origi- 
nally were  within  the  limits  of  the  ceding  States.  See  3  Story's 
Laws,  2089;  The  United  States  v.  Simms,  1  Granch,  255.  At  the 
period  of  the  cession,  the  practice  is  believed  to  have  been  well  set- 
tled both  in  Virginia  and  Maryland,  that  in  trials  at  law  where 
special  or  agreed  cases  have  been  made,  they  have  been  signed  by 
the  counsel  as  representing  their  clients,  ond  spread  at  large  upon 
the  record  as  a  part  thereof;  and  as  constituting  the  only  legitimate 
ground  for  the  action  of  the  court,  and  as  furnishing  the  regular  and- 
proper  test  to  be  applied  by  an  appellate  or  revising  tribunal  to  this 
action.  The  practice  is  believed  to  be  the  same  at  this  day ;  it  has 
been  repeatedly  recognized  by  the  decisions  of  this  court ;  and,  if 
ever  heretofore  seriously  questioned,  has  never  been  overruled.  See 
Faw  V.  Boberdeau's  Executor,  3  Cranch,  174 ;  Tucker  v.*  Oxley, 
6  Cranch,  34 ;  Kennedy  v^  Brent,  6  Cranch,  187 ;  Brent  v.  Chapman, 
5  Cranch,  358 ;  and  Shankland  v.  The  Corporation  of  Washington, 
5  Pet.  390,  These  are  cases  arising  within  the  District  of  Columbia, 
but  the  same  practice  has  been  sanctioned  in  cases  brought  hither 
from  without  the  District,  as  will  be  seen  in  the  decisions  of  Inglee 
V.  Coolidge,  2  Wheat  363,  and  of  Miller  v.  NichoUs,  4  Wheat  311. 
This  court,  therefore,  have  no  hesitancy  in  declaring,  that  the  point 
of  practice  raised  by  the  defendant's  counsel  presents  no  objection  to 
the  regularity  in  the  mode  of  bringing  this  case  before  them. 

In  considering  the  exception  taken  to  the  opinion  of  the  circuit 
oourt,  in  relation  to  the  act  of  congress  of  March  3, 1835,  the  order 
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of  the  war  departmeut  of  March  13th  of  the  same  year,  and  the  rights 
of  the  plaintiffs  and  of  the  defendant,  as  connected  therewith,  this 
court  have  no  difficulty  in  pronouncing  the  opinion  and  decision  of 
the  circuit  court  as  altogether  untenable.  The  power  of  the  exec- 
utive to  establish  rules  and  regulations  for  the  government  of  the 
army,  is  undoubted.  The  very  appeal  made  by  the  defendant  to  the 
14th  section  of  the  67th  article  of  the  Army  Regulations,  is 
[*302]  a  recognition  of  this  right  *The  power  to  establish,  im- 
plies, necessarily,  the  power  to  modify  or  repeal,  or  to  create 
anew. 

The  secretary  of  war  is  the  regular  constitutional  organ  of  the 
President  for  the  administration  of  the  military  establishment  of 
the  nation;  and  rules  and  orders  publicly  promulged  through  him 
must  be  received  as  the  acts  of  the  executive,  and,  as  such,  be  binding 
upon  all  within  the  sphere  of  his  legal  and  constitutional  authorily. 

Such  regulations  cannot  be  questioned  or  defied  because  they 
may  be  thought  unwise  or  mistsiken.  The  right  of  so  considering 
and  treating  the  authority  of  the  executive,  vested  as  it  is  with  the 
command  of  the  military  and  naval  forces,  could  not  be  intrusted  to 
officers  of  any  grade  inferior  to  the  commander-in-chief ;  its  conse- 
quences, if  tolerated,  would  be  a  complete  disorganization  of  both 
the  army  and  navy.  In  the  present  instance,  the  order  was  adopted 
by  the  proper  authority,  and  by  the  same  authority  promulged  to 
every  officer  through  the  regular  official  organ ;  and  the  question 
propounded  to  the  circuit  court  was  neither  more  nor  less  than  this, 
whether  a  subordinate  officer  of  the  army,  insisting  upon  a  prior  reg- 
ulation, which  he  thinks  either  is  or  ought  to  be  in  force,  shall  obtain 
from  the  government  emoluments  which  a  subsequent  order  from  his 
superior  had  warned  him  that  it  was  not  in  his  power  to  require  ? 
This  question  can  need  no  argument  for  its  solution.  This  court 
are,  therefore,  of  opinion  that  the  circuit  court  have  erred  in  allowing 
to  Captain  Eliason  a  per  diem,  a&  disbursing  officer  at  Fortress  Cal- 
houn, subsequentiy  to  the  3d  day  of  March,  1835.  Under  the  14th 
section  of  the  67th  article  of  the  Army  Regulations,  they  do,  there- 
fore, reverse  the  decision  of  the  circuit  court,  and  direct  that  a  judg- 
ment be  entered  for  the  plaintiffs  for  the  sum  of  $2,600.75,  as  claimed 
by  them,  together  with  their  costs. 

10  H.  829;  20  H.  427;  21  H.  146 ;  1  Wal.  99,  692. 
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John  D.  Amis,  Plaintiff  in  Eiror,  v.  Nathan  Smith,  Defendant  in 

Error. 

16  P.  303. 

In  Mississippi,  suits  on  written  promises  of  copartners,  maj  be  bronght  against  one  or  more 
of  them,  and  if  three  are  sned,  and  one  pleads  and  two  are  defaolted,  the  plaintiff  may  dit- 
continue  against  the  one  who  defends,  and  take  a  judgment  bj  de&nlt  agamst  the  others. 

Whatever  defects  may  exist  in  final  process,  error  does  not  lie. 

The  forthcoming  bond,  in  Mississippi,  is  part  of  the  proceedings  upon  the  final  process,  and, 
as  snch,  adopted  by  the  act  of  May  19,  1828,  (4  Stats,  at  Lai^,  278.) 

A  refusal  to  quash  final  process  is  not  a  judgment,  much  less  a  final  judgment,  and  error 
does  not  lie. 

A  rule  of  practice,  adopting  a  state  law,  made  by  a  district  judge  in  the  circuit  court,  will  not 
be  recognized  in  this  court 

The  case  is  stated  in  the  opinion  of  the  court 
Key  J  for  the  plsdntiff 
Walker  J  contr^L 

•  M'KiNLBY,  J.,  delivered  the  opinion  of  the  court  [  *S09  ] 

This  is  a  writ  of  error  to  the  district  court  of  the  United 
States  for  the  southern  district  of  Mississippi,  exercising  circuit  court 
powers. 

Smith  brought  an  action  of  assumpsit  against  Amis  and  others, 
surviving  partners  of  the  Real  Estate  Banking  Company  of  Colum- 
bus, Mississippi,  founded  upon  their  certificate  of  deposit  All  the 
defendants  joined  in  a  plea  of  non^assumpsitj  and  Wright,  one  of 
them,  afterwards  pleaded  the  same  plea  separately.  At  the  trial,  all 
the  defendants,  except  Wright,  withdrew  their  plea,  and  permitted 
judgment  to  go  against  them  by  nil  dicitj  for  the  sum  of 
$2,684.74,  and  the  plaintiff  then  discontmued  the  'suit  [•310] 
against  Wright.  Upon  the  judgment  execution  issued,  and 
was  levied  by  the  marshal  on  the  property  of  Amis,  who,  in  conformity 
with  a  statute  of  Mississippi,  entered  into  bond,  with  security,  con« 
ditioned  for  the  forthcoming  of  the  property  on  the  day  fixed  for  its 
sale.  Amis  failed  to  deliver  the  property,  according  to  the  condition 
of  the  bond  to  the  marshal,  who  thereupon  made  return  that  it  was 
forfeited,  which,  by  the  statute,  gave  it  the  force  and  effect  of  a  judg- 
ment Howard  and  Hutchinson's  Statute  Laws  of  Mississippi,  653. 
Amis,  at  the  next  term,  moved  the  court  to  quash  the  bond,  which 
motion  was  overruled,  and  thereupon  he  prosecuted  this  suit 

To  reverse  the  judgment,  he  relies  on  these  grounds :  1.  The  court 
eiied  in  permitting  the  plaintiff  to  discontinue  the  suit  against  Wright, 
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and  in  rendering  judgment  against  the  other  defendants.  2.  The 
fieri  facias  was  illegal,  because  it  included  interest  not  authorized 
by  the  judgment.  3,  Overruling  the  motion  to  quash  the  forthcom- 
ing bond  was  a  final  judgment  by  the  court,  which  ought  to  be  re- 
versed. 

Whether  a  discontinuance  of  the  suit  can  be  entered  against  one 
of  several  defendants  in  a  case  arising  on  contract,  depends  upon  the 
character  of  the  contract,  and  the  state  of  the  pleadings  between  the 
parties.  If  the  contract  be  joint  and  several,  and  the  defendants  sever 
in  their  pleas,  whatever  may  have  been  the  doubts  and  conflicting 
opinions  of  former  times  as  to  the  effect  of  a  notte  prosequi  in  such  a 
case,  it  has  never  been  held  that  a  simple  discontinuance  of  a  suit 
amounted  to  a  retraocit^  or  that  it  in  any  manner  worked  a  bar  to  the 
repetition  of  the  plaintiff's  action* 

By  a  statute  of  Mississippi,  all  promises,  contracts,  emd  liabilities 
of  copartners,  are  to  be  deemed  and  adjudged  joint  and  several.  And 
in  all  suits  founded  on  promises,  agreements,  or  contracts  in  writing, 
by  two  or  more  persons  as  copartners,  signed  by  one  or  more  of  them, 
or  by  any  person  as  agent  in  their  behalf,  it  shall  be  lawful  to  declare 
against  any  one  or  more  of  them.  Howard  and  Hutchinson's  Statute 
Laws  of  Mississippi,  595.  This  is  such  a  severance  of  the  contract 
as  puts  it  in  the  power  of  the  plaintiff  to  hold  any  portion  of  them 
jointly,  and  the  others  severally  bound  for  the  contract.  And  there 
is  no  obligation  on  his  part  to  put  them  in  such  condition, 
[  *  311  ]  by  his  pleadings,  as  to  *  compel  each  to  contribute  his  por^ 
tion  for  the  benefit  of  the  others.  This  reduces  the  inquiry 
to  this  simple  question :  Is  the  discontinuance  in  this  case  authorized 
by  law  ? 

In  the  case  of  Minor  and  others  against  the  Mechanics'  Bank  of 
Alexandria,  1  Pet  46,  a  suit  was  brought  on  the  office-bonds  of  the 
cashier  of  the  bank,  against  him  and  his  sureties.  The  bond  was 
joint  and  several,  and  the  defendants  pleaded  jointly  to  the  action; 
and,  as  in  this  case,  the  cashier  afterwards  pleaded  severally,  where* 
upon  judgment  was  rendered  against  the  sureties,  and  afterwards 
the  plaintiff  entered  a  nolle  prosequi  against  the  other  defendant 
This  court  sustained  this  proceeding,  and  held  that  it  did  not  affect 
the  judgment  against  the  sureties.  1  Pet  46.  That  case,  we  think,  is 
decisive  of  the  first  point  made  in  this.  On  a  joint  and  several  bond, 
suit  must  be  brought  against  all  the  obligors  jointly,  or  against  each 
one  severally,  because  each  is  liable  for  the  whole ;  but  a  joint  suit 
cannot  be  maintained  against  a  part,  omitting  the  rest  There  is, 
therefore,  no  analogy  between  the  right  of  action  and  the  right  to 
enter  a  nolle  prosequi  against  one,  as  was  done  in  that  case,     [n  this 
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case,  the  plaintiff  had  a  legal  right  to  sae  any  number  of  the  joint 
and  several  promisors,  and  to  omit  the  others ;  euid,  therefore,  th^e 
is  a  perfect  analogy  between  the  right  of  action  and  the  right  to  dis- 
continue the  action  against  one,  after  judgment  against  the  others* 
Thus  far,  the  propriety  of  this  judgment  is  undoubted. 

The  second  point  involves  a  question  not  cognizable  in  this  court. 
Whatever  may  be  the  defects  or  illegality  of  the  final  process,  no 
error  can  b^  assigned  here  for  that  cause.  The  remedy,  according 
to  modern  practice,  is  by  motion  to  the  court  below  to  quash  the 
execution.  If^  however,  the  question  were  properly  before  the  coutt^ 
we  can  see  no  good  reason  why  interest  upon  a  judgment,  which  is 
secured  by  positive  law,  is  not  as  much  a  part  of  the  judgment  as  if 
expressed  in  it.  The  legislature  say :  *^  All  judgments  shall  bear  in- 
terest at  the  rate  of  eight  per  cent"  Can  the  judgment  be  satisfied 
without  paying  the  interest  ?  It  is  the  practice  in  Mississippi,  and 
several  other  States,  to  include  no  interest  in  the  judgment  except 
what  is  then  due,  but  to  leave  it  to  the  collecting  officer  to  calculate 
the  amount  of  interest  according  to  law,  when  he  settles  with  nie 
defendant 

*  The  remaining  objection  will  now  be  examined.    If  an  [  *  312  ] 
execution  had  issued  upon  the  bond  improperly,  that  might 
have  been  quashed  on  motion  of  the  defendant     This  leads  us  to 
the  consideration  of  the  grounds  assumed  by  the  counsel  of  the  de- 
fendant 

By  a  statute  of  Mississippi  it  is  enacted,  that  <<  No  writ  of  error 
shall  be  granted  in  any  case  where  a  forthcoming  bond  shall  have 
been  given  and  forfeited,"  Howard  and  Hutchinson,  Statute  Laws  of 
Miss.  541 ;  and  the  district  judge  has,  it  is  said,  adopted  this  provis- 
ion of  the  statute,  by  rule  of  court  This  being  the  local  law  of  Mis- 
sissippi, it  is  contended  that  this  court  is  bound  by  it,  and  by  the 
expositions  given  to  it  by  the  supreme  court  of  that  State ;  and  many 
decisions  of  that  court  have  been  referred  to.  In  the  case  of  the 
Bank  of  the  United  States  v.  Patton,  6  How.  Miss.  Rep.  200,  it  is 
held  that  a  forthcoming  bond  forfeited  is  an  extinguishment  of  the 
original  judgment,  and  that  a  writ  of  error  will  not  lie  to  it ;  and  the 
same  doctrine  was  held  in  Sanders  and  others  v.  M'Dowell,  4  How. 
Miss.  9. 

If  these  doctrines  are  to  prevail,  the  act  of  congress  authorizing  a 
writ  of  error  on  final  judgment,  would  become  a  dead  letter,  and  the 
laws  of  Mississippi  on  this  subject  become  the  stipreme  law  in  that 
State.  If  the  forthcoming  bond  is  applicable  at  all  to  the  proceed- 
ings of  the  courts  of  the  United  States,  it  must  be  in  the  character 
of  final  process, 

VOL.  XIV,  27  r^  T 
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By  the  3d  section  of  the  act  of  congress  of  the  19th  of  May,  1828, 
it  is  enacted :  ^  That  writs  of  execution,  and  other  final  process  issued 
on  judgments  and  decrees  rendered  in  any  of  the  courts  of  the  United 
States,  and  the  proceedings  thereupon,  shall  be  the  same,  ejccept  their 
style,  in  each  State  respectively,  as  are  now  used  in  the  courts  of 
such  State,  saving  to  the  courts  of  the  United  States  in  the  States 
in  which  there  are  not  courts  of  equity  with  the  ordinary  equity  juris- 
diction, the  power  of  prescribing  the  mode  of  executing  their  decrees 
in^  equity  by  rules  of  court  Provided,  however,  that  it  shall  be  in  the 
power  of  the  courts,  if  they  see  fit  in  their  discretion,  by  rules  of 
court,  so  far  to  alter  final  jnrocess  in  said  courts  as  to  conform  the 
same  to  any  change  that  may  be  adopted  by  the  legislature  of  the 
several  States  for  the  state  courts."  4  Story's  Laws  United  States, 
2121. 

We  think  this  section  of  the  act  of  1828,  ^opted  the  forthcoming 
bond  in  Mississippi  as  part  of  the  final  process  of  that  State, 
[*313]  *at  the  passage  of  the  act.  And  we  understand  by  the 
phrase,  <<  final  process,"  all  the  writs  of  execution  then  in 
use  in  the  state  courts  of  Mississippi  which  were  properly  applicable 
to  the  courts  of  the  United  States ;  and  we  understand  the  phrase, 
^the  proceedings  thereupon,"  to  mean,  the  exercise  of  aU  the  duties 
of  the  ministerial  officers  of  the  States,  prescribed  by  the  laws  of 
the  State,  for  the  purpose  of  obtaining  the  firuits  of  judgments.  And 
among  these  duties,  is  to  be  found  one  prescribed  to  the  sheri^ 
directing  him  to  restore  personal  property  levied  on  by  him,  to  the 
defendant,  upon  his  executing  a  forthcoming  bond  according  to  law, 
and  the  farther  duty  to  return  it  to  the  court  forfeited,  if  the  defend- 
ant fail  to  deliver  the  property  on  the  day  of  sale,  according  to  the 
condition  of  the  bond.  These  are  certainly  proceedings  upon  an 
execution,  and  therefore  the  forthcoming  bond  must  be  regarded  as 
part  of  the  final  process.  It  aids  materially  in  securing  the  payment 
of  the  money  to  satisfy  the  judgment,  and  it  is  part  of  the  process  by 
which  the  plaintiff  is  enabled  to  obtain  the  payment  of  the  noney 
secured  to  him  by  the  judgment. 

But  is  this  forthcoming  bond  a  judgment  as  well  as  process  ?  The 
statute  declares  that  it  shall  have  the  force  emd  effect  of  a  judgment, 
simply,  that  an  execution  may  issue  upon  it  against  the  surety  as 
well  as  the  principal,  and  for  all  the  costs  incurred  after  the  judgment 
The  same  effect  would  have  been  produced,  if  the  statute  had  directed 
execution  to  issue  upon  the  forthcoming  bond,  without  giving  it  the 
force  and  effect  of  a  judgment.  The  proceeding  which  produced  this 
bond  was  purely  ministerial ;  the  judicial  mind  was  in  no  way  em* 
ployed  in  its  production.    It  does  not,  then,  possess  the  attributes 
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of  a  jadgment,  and  ought,  therefore  to  be  treated  in  this  court  as  final 
process,  or,  at  least,  as  part  of  the  final  process.  With  all  due  respect 
for  the  judicial  decisions  of  state  courts,  we  cannot  concede  to  those 
of  Mississippi  all  that  is  claimed  for  them  in  this  case.  As  far  as 
they  settle  rules  of  property,  they  will  be  properly  respected  by  this 
court.  But  when  the  effect  of  a  state  dedsion  is  only  to  regulate  the 
practice  of  courts,  and  to  determine  what  shall  be  a  judgment,  and 
the  legal  effect  of  that,  or  any  other  judgment,  this  court  cannot  con- 
sider themselves  bound  by  such  decisions,  upon  the  ground  that  the 
laws  upon  which  they  are  made  are  local  in  their  character. 
•  It  is  ttie  duty  of  this  court,  by  their  decisions,  to  preserve  [  •  314  ] 
the  supremacy  of  the  laws  of  the  United  States,  which  they 
cannot  do  without  disregarding  all  state  laws  and  state  decisions 
which  conflict  with  the  laws  of  the  United  States. 

In  exercising  the  power  conferred  upon  the  circuit  courts  of  the 
United  States,  by  the  3d  section  of  the  act  of  1828,  authorizing  them 
to  alter  final  process,  so  far  as  to  conform  it  to  any  change  which 
may  be  adopted  by  the  legislatures  of  the  respective  States,  for  the 
state  courts,  there  is  the  same  danger  to  be  apprehended  as  from 
state  legislation,  and  state  adjudications  on  the  same  subject.  And 
therefore  no  rule  ought  to  be  made  without  the  concurrence  of  the 
circuit  judge.  No  rule  made  by  a  district  judge  will  therefore  be 
recognized  by  this  court  as  binding,  except  those  made  by  district 
courts  exercising  circuit  court  powers.  The  statute  of  Mississippi 
taking  away  the  right  to  a  writ  of  error,  in  the  case  of  a  forthcoming 
bond  forfeited,  can  have  no  influence  whatever  in  regulating  writs  of 
error  to  the  circuit  courts  of  the  United  States ;  a  rule  of  court  adopt- 
ing the  statute  as  a  rule  of  practice  would,  therefore,  be  void. 

Regarding  the  forthcoming  bond  as  part  of  the  process  oi  execu- 
tion, a  refusal  to  quash  the  bond  is  not  a  judgment  of  the  court,  and 
much  less  is  it  a  final  judgment ;  and,  therefore,  no  writ  of  error  lies 
in  such  a  case.  6  Pet.  648.  But,  in  this  case,  the  writ  of  error  is  not 
to  the  supposed  judgment,  in  refusing  to  quash  the  forthcoming  bond, 
but  to  the  principal  judgment  It  has  been  sued  out  and  prosecuted 
by  one  of  several  joint  defendants ;  and  without  asking  that  the  other 
defendants  should  be  summoned  and  served ;  the  defendant  in  error 
has,  however,  appeared  and  defended  the  suit,  and  thereby  waived 
the  irregularity.  But  one  error  has  been  assigned  to  the  judgment 
of  the  court,  the  other  two  apply  to  the  final  process.  The  judgment 
of  the  court  below  must  therefore  be  affirmed  for  the  reasons  here 
stated. 

1  H.  801 ;  S  H.  S9,  608;  7  H.  706;  U  H.  884;  17  H.  609. 
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John  A.  Gibson  and  Einohen  A.  Martin,  PlaintifGs  in  Error  v.  Bbv- 
EBLY  Chew,  Defendant  in  Eiror. 

16  P.  315. 

Under  the  11th  section  of  the  Jadiciar3r  Act,  (I  Stats,  at  Laige,  78,)  the  indorsee  of  a  nego- 
tiable promissory  note  cannot  sne  in  the  circuit  conrt,  if  the  mi^er  and  pajee  were,  st 
the  time  the  action  was  brought,  citizens  of  the  same  State. 

The  case  is  stated  in  the  opinion  of  the  court. 

Walker  J  for  the  plaintiflb. 

Key^  contra. 

[  •  316  ]     •  Wayne,  J.,  delivered  the  opinion  of  the  court. 

This  auit  was  brought  in  the  circuit  court  of  the  United 
States  for  the  southern  district  of  Mississippi,  by  the  defendant  in  eiror, 
as  the  indorsee  of  a  promissory  note,  made  in  Mississippi,  of  which 
the  plaintiff  in  error,  Martin,  was  the  payee,  and  the  plaintiff,. Gibson, 
the  maker;  both  maker  and  payee  being  citizens  of  the  State  of 
AGssissippi  when  the  note  was  made. 

The  jurisdiction  of  the  court  is  denied,  and  the  plea  should  have 
been  sustained  in  the  court  below,  as  the  circuit  courts  of  the  United 
States  have  not  cognizance  of  any  suit  to  recover  the  contents  of  any 
promissory  note  or  other  chose  in  action  in  favor  of  an  assignee,  unless 
a  suit  might  have  been  prosecuted  in  such  court  to  recover  the  said 
contents,  if  no  assignment  had  been  made,  except  in  cases  of  foreign 
bills  of  exchange.  See  the  11th  section  of  the  act  to  establish  the 
judicial  courts  of  the  United  States,  1  Story's  Laws,  53. 

The  judgment  of  the  court  below  is  reversed. 

8  H.  241 ;  5  H.  278;  16  H.  814. 


Mabtha  Brabstreet,  Demandant,  Plaintiff  in  Error,  v.  Williah  F. 
Potter,  Tenant,  Defendant  in  Error. 

16  P.  317. 

The  conn  will  not  pronounce  an  opinion  upon  questions  not  raised  on  the  record,  thoqgh 

the  counsel  on  both  sides  desire  it 
If  a  judgment,  or  decree  is  reversed,  except  for  want  of  jurisdiction,  the  plaintiff  in  error  sr 

appellant  recovers  costs,  in  this  court 

JoneSy  for  the  plaintiff 
Beardsley^  contra. 
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•  Waynb,  J.,  delivered  the  opinion  of  the  court  [  •SIS  ] 

It  is  admitted  by  the  counsel  for  the  defendant  in  enror 
that  this  case  presents  upon  the  record  no  other  exceptions  Hian  such 
as  were  before  this  court,  in  the  case  of  Mariha  Bradstreet  v.  Anson 
Thomas,  12  Pet  174.    That  case  then  rules  it,  and  the  judgment  in 
the  court  below  must  be  reversed 

But  it  is  now  suggested  that  both  parties  desire  to  obtain  the  opinion 
of  the  court  upon  ulterior  points  in  the  case,  as  stated  in  their  respeo- 
tive  briefs,  so  as  to  have  those  points  setUed  for  the  new  trial  of  the 
cause  when  remanded,  for  the  errors  of  procedure  adjudicated  in  the 
former  case  of  Bradstreet  and  Thomas;  because,  firom  the  terms  of 
this  court's  opinion  in  that  case,  it  seems  doubtful  if  the  court  could 
regularly  consider  and  determine  tiiose  questions  upon  the  bill  of  ex- 
ceptions, as  now  framed ;  though  it  be  the  mutual  desire  of  the  par- 
ties to  get  the  court's  opinion  upon  those  questions.  It  is  only 
necessary  to  say,  in  reply  to  this  suggestion,  that  the  court  cannot 
give  any  opinion  upon  points  not  properly  before  it;  from  those  points 
not  being  in  the  bill  of  exceptions  filed  in  the  record  to  the  court's 
ruling  below.  The  proper  function  of  a  court,  in  a  writ  of  error,  is  to 
pass  its  judgment  upon  the  points  excepted  to  in  the  opinion  of  the 
court  below ;  and  not  to  decide  the  law  of  the  case,  in  anticipation 
of  its  trial  in  the  court  below. 

In  respect  to  costs  upon  cases  brought  to  this  court,  tiie  rule  is,  as 
may  be  seen  in  the  47ti[i  rule  of  the  court  prefixed  to  8  Peters's  Rep. ; 
that  in  all  cases  of  reversals  of  any  judgment  or  decree  in  this  court, 
except  where  the  reversal  shall  be  for  want  of  jurisdiction,  costs  shall 
be  allowed  in  this  court  for  the  plaintiff  in  error,  <»  appellant,  as  the 
case  may  be,  unless  otherwise  ordered  by  the  court 

The  question  as  to  costs  in  the  circuit  court  is  not  before  us. 

The  judgment  in  the  court  below  is  reversed* 


Jaues  Roaoh,  Administrator  of  Philip  Roach,  Haintiff  in  Error,  v. 
David  W.  Hulings,  Defendant  in  Error. 

16  P.  319. 

The  statate  of  jeofiuls,  the  S2d  section  of  the  Judiciary  Act,  (1  Stats,  at  Lai^,  91,)  em- 
braces verdicts,  defective  in  point  of  form,  but  sabstantiallj  sufficient  to  enable  the  ooart 
to  perceive  the  right  of  the  case. 

Tlumgh  the  decision  of  questions  of  fact  belongs  to  the  jury,  yet  ivhen  the  ooort  is  asked  for 
inatmction^  based  upon  evidence,  it  most  jndge  of  the  relevancy  and  to  some  extent 
of  the  dcfiniteness  and  certainty  of  that  evidence,  and  should  avoid  giving  any  instmction 
^    upon  a  question  which  the  evidence  does  not  fiiirly  allow  to  be  raised. 

The  case  is  stated  in  the  opinion  of  the  court 
27* 
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Brenty  the  younger,  for  the  plaintiff  in  eiror. 

Bradley^  for  the  defendant. 

[  *  320  ]      *  Danibl,  J.,  delivered  the  opinion  of  the  court 

This  case  comes  up  on  a  writ  of  error  to  the  circuit  court 
of  Washington  county,  in  the  District  of  Columbia.  It  appears  from 
the  record,  that  Philip  Roach,  the  plaintiff's  intestate,  having  con- 
tracted by  agreement  in  writing  on  the  3d  day  of  April,  1829,  with 
one  Samuel  Davidson,  for  the  workmanship  to  be  performed  in  the 
construction  of  a  lock  described  as  the  outlet  lock,  at  a  place  called 
Lewistown,  did,  on  the  27th  of  April,  in  the  same  year,  enter  into  a 
covenant  with  Hulings,  the  defendant  in  error,  in  which  it  was 
agreed  that  the  defendant  should  supply  all  the  timber,  plank,  and 
boards,  required  in  building  this  lock,  at  prices  stipulated  in  the  said 
covenant,  to  be  paid  by  the  plaintifi^s  intestate.  On  die  IStii  of 
March,  1837,  an  action  of  covenant  was  instituted  by  Hulings  in 
the  circuit  court  of  Washington  county  against  Philip  Roach,  to 
recover  the  value  of  the  timber,  plank,  &c.,  alleged  to  have  been 
furnished  by  the  former,  in  performance  of  the  contract  The  cove- 
nant is  by  profert  made  a  part  of  the  record.  An  account,  exhibit 
B,  is  filed,  showing  the  amount  and  value  of  the  materials  for  which 
compensation  is  claimed ;  also  the  deposition  of  a  witness,  Samuel 
Davidson,  to  prove  the  justice  of  this  account.  Philip  Roach  having 
died  after  appearance  to  the  suit,  process  was  directed  against  his 
representative ;  and  the  defendant  having  subsequentiy  appeared 
as  administrator  of  the  deceased,  filed  1st,  the  pleas  of  covenants 

performed,  and  payment  by  his  intestate;  and  next  the  plea 
[  *  321 J  of  set-off  of  an  *  alleged  debt  of  $3,000  due  to  the  intestate 

in  his  lifetime,  and  greater  in  amount  than  the  damages 
claimed  by  the  plaintiff.  On  these  three  pleas,  issues  were  joined; 
and  the  jury  rendered  a  general  verdict  in  damages  for  the  plaintiff 
The  questions  of  law  decided  by  the  court  below,  and  now  presented 
for  review  here,  arise  upon  two  bills  of  exception  sealed  by  the 
judges  of  the  circuit  court,  and  made  parts  of  the  record.  But  before 
going  into  an  examination  of  these  questions,  it  is  proper  to  advert 
to  a  point  which  was  neither  suggested  nor  decided  in  the  circnit 
court,  but  which  has  been  urged  for  the  first  time  by  the  counsel  for 
the  plaintiff  in  error  before  this  court  The  point  thus  raised  and 
pressed  by  counsel  is  the  follovdng :  that  the  jury,  in  rendering  their 
verdict,  failed  to  respond  separatiely  to  the  distinct  issues  they  were' 
sworn  to  try ;  and  that  this  failure  by  the  jury  constitutes  an  enor 
for  which  the  judgment  of  the  circuit  court  should  be  aitested 
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Objections  of  this  choraxster,  that  are  neitb^  taken  at  the  usual 
stage  of  the  proceedings,  nor  prominently  presented  upon  the  face 
of  the  record,  but  which  may  be  sprung  upon  a  party  after  an  appar- 
ent waiver  of  them  by  his  adversary,  and  still  more  after  atrial  upon 
the  merits,  can  have  no  claim  to  the  favor  of  the  court ;  but  should 
be  entertained  in  obedience  only  to  the  strictest  requirements  of  the 
law.  Let  us  see  how  far  in  the  present  instance  the  court  is  con* 
trolled  by  any  such  absolute  and  inflexible  authority.  The  three 
issues  were  joined  upon  afiirmative  allegations  by  tiie  defendantr 
1.  That  his  intestate  had  performed  his  covenant.  2.  That  he  had 
paid  whatever  was  due  the  plaintiff  3.  That  the  defendant  pos* 
sessed  in  right  of  his  intestate  a  claim  against  the  plaintiff,  greater 
in  amount  than  the  plaintiff's  demand  against  him.  Upon  these 
affirmative  averments,  the  jury  find  a  verdict  for  the  plaintiff  Admit- 
ting that  this  verdict  is  not  technically  responsive  to  the  several  pleas, 
it  virtually  answers  and  negatives  them  all ;  for  if  all  or  either  of  the 
pleas  had  been  true,  the  verdict  was  untrue.  *  Should  the  judgment 
then  be  arrested,  this  would  be  done  neither  from  a  necessity  to 
guard  the  merits  of  the  controversy,  nor  from  the  principles  of  sound 
inductive  reasoning ;  but  solely  in  obedience  to  an  artificial  and 
technical  rule,  which,  however  it  may  be  founded  in  wisdom  and 
be  promotive  of  good  in  general,  yet,  like  all  other  rules,  is 
capable  of  producing  evil  when  *  made  to  operate  beyond  [  *  322  ] 
the  objects  of  its  creation.  It  was  to  prevent  the  mischiefs 
ensuing  from  a  misapplied  rigor  that  statutes  of  jeofails  have  been 
enacted,  and  their  salutary  influence  is  invoked  whenever  the  in- 
trinsic merits  of  parties  litigant  would,  without  that  influence,  be 
sacrificed  to  mere  modes  and  forms  of  practice.  By  the  32d  section 
of  the  act  to  establish  the  judicial  courts  of  the  United  States,  it  is 
provided :  ^  That  no  summons,  writ,  return,  process,  judgment,  or 
other  proceedings  in  dvil  causes  in  any  of  the  courts  of  tiie  United 
States,  shall  be  abated,  arrested,  quashed,  or  reversed,  for  any  defect 
or  want  of  form,  but  the  said  courts  respectively  shall  proceed  and 
give  judgment  according  as  the  right  of  the  cause  and  matter  in  law 
shall  appear  to  them,  without  regarding  any  imperfections,  defects, 
or  want  of  form  in  such  writ,  declaration,  or  other  pleading,  retunii 
process,  judgment,  or  course  of  proceeding  whatsoever,  except  those 
only  in  cases  of  demurrer,  which  the  party  demurring  shall  specially 
set  down  and  express  together  with  his  demurrer  as  the  cause 
thereof."  It  is  true  that  a  verdict,  eo  nomine^  is  not  comprised 
within  this  provision  of  the  statute,  but  judgments  are ;  and  the  lan- 
guage of  the  provision,  ^writ,  declaration,  judgment,  or  other 
proceedings  in  civil  causes ; "  and  frirther,  ^  such  writ,  declaration. 
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pleading,  process,  judgment,  or  other  proceeding  whatsoever,"  is 
sufficiently  comprehensive  to  embrace  every  conceivable  step  to  be 
taken  in  a  cause,  from  the  emanation  of  the  writ  down  to  the  judg- 
ment. The  court  have  shown  that  the  proceedings  in  this  (^use 
were  according  to  the  right  of  the  case,  that  they  brought  into  view 
the  real  merits  of  the  parties  litigant  before  the  jury ;  they  therefore 
consider  both  the  verdict  and  Judgment  are  within  the  terms  and 
intent  of  the  statute,  and  ought  to  be  protected  thereby. 

The  first  bill  of  exceptions  states  that  the  plaintiff  having  intro- 
duced his  proofs,  the  defendant  then  gave  evidence  that  in  the  spring 
of  1831  the  plaintiff  stated  to  the  witness  that  he  had  just  settled 
with  Philip  Roach,  (the  defendant's  intestate,)  all  his  private  ac- 
counts, as  well  as  an  sccouni  of  one  Davidson  against  said  Roach, 
and  had  been  paid  the  same  except  $500,  for  which  he  had  Roach's 
due  bill  or  note,  payable  on  demand,  but  the  witness  was  uncertain 
whether  the  plaintiff  said  it  was  a  due  bill  or  note ;  and 
[  *  323  ]  further  stated  that  he  and  Roach  were  going  to  *  Washing- 
ton where  Roach  had  provided  to  pay  said  due  bill  or  note. 
And  the  defendant  farther  proved,  that  about  the  time  of  this  state- 
ment by  plaintiff.  Roach  drew  out  of  a  partnership  a  considerable 
sum  of  money  for  his  ovni  use;  whereupon  the  defendant  moved  the 
court  to  instruct  the  jury :  ^  That  if  they  believed  the  account  in 
suit  was  settled  by  a  due  bill  or  note  given  by  defendant's  intestate 
to  the  plaintiff,  then  the  presumption  is  that  the  said  due  bill  or  note 
had  been  paid ; "  and  afterwards  further  prayed  the  court  to  instruct 
the  jury :  "  That  if  the  jury  believe  from  the  evidence,  that  the 
defendant's  intestate,  in  the  spring  of  1831,  closed  the  account  in 
suit,  by  giving  to  the  plaintiff  his  due  bill  or  note  payable  on  de- 
mand, and  that  immediately  afterwards  the  plaintiff,  with  Philip 
Roach,  came  to  Washington  for  the  purpose  of  receiving  the  money 
for  the  said  due  bill  or  note ;  that  about  the  time  of  said  visit  to 
Washington,  a  considerable  sum  of  money  was  withdrawn  by  said 
Roach,  from  a  partnership  in  which  said  Roach  was  engaged  with 
Patrick  Donelly,  in  consequence  of  which  Donelly  abandoned  the 
partnership ;  then  the  jury  may  presume  from  the  above  facts,  and 
from  the  non-production  of  the  due  bill  or  note  by  the  plaintiff,  no 
account  being  given  by  the  plaintiff  of  said  bill  or  note,  that  the 
same  was  paid  and  delivered  to  the  said  Phillip  Roach,  and  by  him 
destroyed ;  "  but  the  court  refused,  &c. 

In  trials  at  law,  whilst  it  is  invariably  true  that  the  decision  of 
questions  upon  the  weight  of  the  evidence  belongs  exclusively  to  the 
jury,  it  is  equally  true,  that  wherever  instructions  upon  evidence  are 
asked  from  the  court  to  the  jury,  it  is  the  right  and  duty  of  the  former 
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to  judge  of  the  relevancy  and,  by  necessary  implication,  to  some  ex- 
tent, upon  the  certainty  or  definiteness  of  the  evidence  proposed. 
Irrelevant,  impertinent,  or  immaterial  statements,  a  conrt  cannot  be 
called  upon  to  admit  as  the  groundwork,  of  instructions ;  it  is  bound 
to  take  care  that  the  evidence  on  which  it  shall  be  called  to  act,  is 
legal ;  and  that  it  conduces  to  the  issne  on  behalf  either  of  the  plaintiff 
or  of  the  defendant.  To  apply  these  principles  to  the  ease  under 
review.  The  purpose  of  the  defendant  below  was  to  show,  that  the 
demand  of  the  plaintifl^  if  originally  well  founded,  had  been  paid 
by  the  execution  of  a  note  by  the  testator  of  the  defendant,  which 
note  had  been  subsequently  satisfied,  surrendered  to  the 
maker,  and  by  him  destroyed.  *  And  what  was  the  evi*  [  *  324  ] 
dence  introduced  to  establish  these  conclusions  ?  The 
statement  by  a  witness  of  a  conversation  between  himself  and  the 
plaintiff  in  1831,  wherein  it  was  stated,  amongst  otiier  things,  by  the 
former,  that  he  had  settled  all  his  private  accounts,*  as  well  as  on 
account  of  one  Davidson,  against  said  Roach,  and  had  been  paid  the 
sanoie,  except  0500,  for  which  he  had  Roach's  due  bill  or  note  paya- 
ble on  demand,  but  the  witness  wa^  uncertain  whether  the  plaintiff 
said  it  was  a  due  bill  or  note ;  and  further  said  that  he  and  Roach 
were  going  to  Washington,  where  Roach  had  promised  to  pay  said 
due  bill  or  note ;  and  further,  that  about  this  time  Roach  drew  out 
of  a  pcurtnership  a  considerable  sum  of  money  for  his  own  uses. 

Now,  the  first  thing  which  strikes  the  attention  with  respect  to  the 
testimony  of  the  witness  is,  that  he  does  not  prove  with  certainty,  if 
at  all,  the  existence  of  any  instrument  whatsoever ;  he  saw  none,  and 
cannot  give  a  clear  and  certain  description  of  it  as  reported  to  him  by 
the  plaintiff;  he  does  not  know  whether  it  was  a  due  bill  or  a  note. 
In  the  next  place,  the  witness  does  not  disclose  whether  this  note 
or  due  bill,  or  whatever  it  may  have  been,  was  given  for  tiie  benefit  of 
Davidson,  or  for  that  of  the  plaintiff;  for  we  are  told  that  the  plaintiff 
professed  to  have  settled  with  Roach  his  own  private'  accounts,  as 
well  as  on  account  of  one  Davidson.  Now,  although  there  was  a 
contract  between  Roach  and  one  Davidson,  for  the  building  of  the 
outiet  lock,  yet  there  is  nothing  in  the  plaintiff's  contract  with  Roach, 
nor  any  proof  in  the  record,  which  connects  the  plaintiff,  or  his  under- 
taking, or  the  obligations  of  Roach  to  him,  with  any  transaction 
between  Davidson  and  Roach.  Then,  when  the  plaintiff  is  repre- 
sented as  speaking  of  a  settlement  with  Roach  on  account  of  David- 
son, distinguishing  it  at  the  same  time  from  a  settlement  of  his  own 
private  account,  and  as  speaking  of  a  note  or  due  bill  taken  upon 
these  settlements,  it  would  be  as  regular  to  presume  that  such  note 
or  due  bill,  (if  it  were  practicable  to  conjecture  which  it  was,)  be« 
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longed  as  much  to  the  one  settlement  as  the  other.  Upon  these  loose 
statements  the  court  were  asked  to  instruct  the  jury,  that  if  they 
believed  the  account  in  suit  was  settled  by  a  due  bill  or  note  given 
by  the  defendant's  intestate  to  the  plaintiff,  then  the  presumption  is, 

that  the  said  due  bill  or  note  has  been  paid.     And  further, 
[  *  325  ]  that  if  they  believed  from  the  •same  evidence,  that  the 

defendant's  intestate,  in  1831,  closed  the  account  in  suit,  by 
giving  to  the  plaintiff  his  due  bill  or  note,  payable  on  demand,  and 
that  immediately  afterwards,  the  plaintiff  with  Philip  Roach  came  to 
Washington  for  the  purpose  of  receiving  from  Philip  Roach   the 
money  for  said  due  bill  or  note ;  and  that  money  was  drawn  by  said  * 
Roach  from  a  partnership  in  which  he  was  engaged ;  then  the  juzy 
may  presume  from  the  above  facts,  and  the  non-production  of  the 
due  bill  or  note  by  the  plaintiff,  (no  account  being  given  by  the 
plaintiff  of  the  said  due  bill  or  note,)  that  the  same  was  paid,  and 
delivered  to  the  said  Philip  Roach,  and  by  him  destroyed,  &c.     The 
propositions  which  the  court  were  here  required  to  affirm,  so  far  from 
following  as  regular  or  allowable  inferences  from  the  evidence,  ap- 
pear to  be  in  nowise  dependent  upon  it.     No  witness  had  proved  so 
much  as  the  existence  of  any  particular  writing  whatsoever ;  much 
less  that  of  an  obligation  payable  to  the  plaintiff,  and  in  his  own 
interest  and  behal£     How,  then,  could  the  jury,  with  any  propriety, 
be  directed  to  presume,  not  only  the  existence  of  such  an  obligatioo, 
but  also  its  discharge;  and,  in  addition  to  these  facts,  its  actual 
surrender  to,  and  destruction  by  the  defendant's  intestate,  thereby 
relieving  him  from  all  the  presumptions  naturally  arising  against  a 
party  from  the  non-production  of  a  document,  whenever  the  custody 
thereof  is ''brought  home  to  him,  either  by  direct  or  circumstantial 
proofs.   Almost  any  other  propositions  which  can  be  imagined  could, 
with  as  much  regularity,  have  been  required  from  the  court  as  instnio- 
tions  to  the  jury,  as  those  which  the  court  was  requested  to  affirm. 

The  cases  of  Swift  v.  Stevens,  from  8  Conn.  431 ;  and  of  Free- 
man and  another  v.  Boynton,  from  7  Mass.  483,  have  been  relied 
on  in  argument  for  the  plaintiff  in  error.  Any  influence  of  these 
cases  in  favor  of  the  plaintifi^  the  court  is  unable  to  perceive.  The 
former  was  an  action  upon  a  lost  promissory  note ;  the  latter  was 
also  an  action  upon  a  note,  in  which  the  question  of  diligence  was 
chiefly  involved.  In  these  cases,  the  only  points  ruled  which  seem  to 
have  any  affinity  with  this  case,  were,  that  in  the  first,  the  existence 
at  one  period,  and  the  subsequent  loss  or  destruction  of  the  note,  was 
required  to  be  clearly  shown ;  and  in  tiie  second,  it  was  decided  that, 

as  a  general  rule,  the  demand  for  payment  of  a  note  must 
[  *  326  ]  be  accompanied  with  the  possession  *  of  the  note.     Acooid* 
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ingly,  in  the  case  from  8  Conn.,  the  existence  and  subsequent 
loss  of  the  note  were  established  by  a  disinterested  depositary  with 
whom  it  had  been  lodged.  These  cases  were  ruled,  and  most  prop- 
erly sO|  upon  the  principle  that  a  debtor,  when  he  makes  payment, 
shall  receive  the  best  allowable  protection  against  the  repetition  of 
the  same  demand  upon  him,  viz :  his  bond  or  his  note  when  either 
has  been  given.  The  cases  of  Clark  v.  Young  and  Company,  1 
Cranch,  181 ;  of  Harris  v.  Johnston,  3  Cranch,  311 ;  and  of  Morgan 
V.  Beintzel,  7  Cranch,  273,  all  turn  upon  the  same  principle.  In  the 
plaintiff's  first  bill  of  exceptions,  the  evidence  tendered  is  vEigue  and 
confused ;  it  establishes  nothing  pertinent  to  the  point  raised,  and 
does  not  warrant,  as  a  legitimate  conclusion  from  it,  the  instruction 
asked  for.     The  court,  therefore,  properly  denied  that  instruction. 

In  the  second  bill  of  exceptions,  the  court  is  asked  to  instruct  the 
jury  that,  should  they  be  of  opinion,  from  the  said  evidence,  that 
Philip  Boach  made  and  delivered  his  negotiable  note  payable  on  de- 
mand to  the  plaintiff  for  the  balance  due  him  on  a  final  settlement 
of  all  accounts,  that  the  plaintiff  cannot  recover,  unless  he  has  pro- 
duced the  said  note,  or  proved  that  the  same  was  lost,  or  that  the 
same  was  cancelled,  &c.  This  bill  of  exceptions  may  be  disposed 
of  in  very  few  words.  The  instruction  it  prays  for  purports  to  be 
founded  upon  the  evidence  contained  in  the  former  bill ;  and  it  asks, 
that  if  the  jury  shall  believe,  upon  the  evidence,  that  Philip  Roach 
did  execute  and  deliver  to  the  plaintiff  his  negotiable  note  payable 
on  demand,  then,  &a  Now,  in  the  evidence  referred  to,  there  is  not 
one  word  contained  relative  to  a  negotiable  note  made  and  delivered 
by  Philip  Roach  to  the  plaintiff,  or  to  any  other  person.  It  would 
have  been  improper  for  the  jury  to  have  embraced  in  their  contem- 
plation or  belief  any  thing  concerning  a  negotiable  note ;  and  im- 
proper for  the  court  to  have  given  them  any  instruction  concerning  a 
document  which  was  not  in  the  cause,  and  about  which  not  a  tittle 
of  evidence  was  adduced  from  any  quarter.  In  refusing  the  instruc- 
tions asked  for,  as  set  forth  in  this  second  bill,  the  circuit  court  have 
also  decided  correctly ;  and  this  court,  approving  its  dedsion  upon 
both  the  points  adjudged  by  it,  doth  affirm  the  judgment  of  the  cii- 
coit  court 

4  H.  181 ;  7  H.  706;  IS  H.  89;  13  H.  S12. 
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William  H.  Frbsh,  Plaintiff  in  Errori  v.  Biah  Gtilson,  Chbisto- 
PHBR  MiDLAR,  AND  Jambb  Fbbsh,  Defendants  in  Etror. 

16  P.  827. 

▲  contractor  on  a  public  work,  baring  anderlet  his  contract  to  a  sabcontiactor,  with  a  stipn 
lation  that,  if  the  latter  failed  to  vse  dae  diligence,  the  former  might  assume  the  direction, 
and  complete  it  at  the  expense  of  the  latter.  Bdd,  that  a  chaige  for  saperintandence, 
after  assuming  the  work,  could  not  be  made  against  the  subcontractor. 

Though  assumpsit  will  not  lie,  if  the  action  be  to  enforce  a  claim  secured  hj  a  subsisting 
deed,  yet  if  the  contract  under  seal  has  been  yaried  bj  a  subsequent  parol  agreement^ 
assumpsit  will  lie  upon  this  substituted  contract. 

The  case  is  stated  in  the  opinion  of  the  court 
Brentj  Jr.^  for  the  plaintiff  in  error. 
Bradley^  for  the  defendants. 

Daniel,  J.,  delivered  the  opinion  of  the  court 

This  case  arises  under  the  attachment  law  of  the  State  of  Mary- 
land, passed  in  1795;  and  comes  before  this  court  upon  a  writ 
of  error  to  the  circuit  court  of  the  District  of  Columbia,  for  Washing- 
ton county  ;  within  which  the  law  of  Maryland  above  mentioned  is 
in  force.  The  proceedings  instituted  in  this  case,  although  com- 
mencing by  an  attachment,  and  upon  what  is  termed  a  short  note  in 
lieu  of  a  formal  declaration,  assume,  nevertheless,  the  essential  char- 
acter, and  in  some  respects  the  usual  forms,  of  the  action  of 
[  *  328  ]  asstumpsU^  and  must  be  governed  by  the  *  rules  applicable  to 
such  an  action.  The  defendants  dissolved  the  attachment, 
by  appearing  and  entering  special  bail,  and  pleading  non-^issump- 
sit;  and  upon  the  issue  made  up  on  this  plea,  the  cause  was  tried 
in  the  circuit  court 

Upon  the  trial,  exceptions  were  taken  in  five  separate  instances  to 
the  rulings  of  the  circuit  court,  and  in  each  of  them  the  exception 
sealed  by  the  judges  is  made  a  part  of  the  record.  To  test  the  accn- 
racy  both  of  the  decisions  thus  pronounced,  and  of  the  objections 
alleged  against  them,  it  will  be  necessary  to  advert  to  the  facts  ad- 
duced in  proof. 

It  appears  that  on  the  23d  of  August,  1832,  the  defendants  in 
error  entered  into  a  covenant  with  the  Chesapeake  and  Ohio  Canal 
Company,  for  certain  rates  and  prices  stipulated  in  a  covenant  sealed 
between  the  defendant  and  the  company  by  their  president,  and  in  a 
specification  appended  to  the  said  covenant,  to  construct  in  a  sub- 
stantial and  workmanlike  manner,  culvert  No.  116,  on  the  150th  sec- 
tion of  the  Chesapeake  and  Ohio  Canal ;  and  to  prosecute  the  work 
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apon  the  said  culvert  without  intennission,  wiih  such  force  as  should, 
in  the  opinion  of  the  resident  engineer,  secure  its  completion  by  the 
Ist  day  of  August,  1833. 

On  the  3d  day  of  November,  1832,  a  covenant  was  entered  into 
between  the  plaintiff  in  eiror  and  the  defendants,  or  rather  with  Riah 
Gilson,  one  of  the  defendants,  styling  himself  superintendent  for 
Gilson  and  Company,  by  which  the  construction  of  the  culvert  No. 
116  was  let  to  the  plaintiff,  at  the  contract  prices  to  be  paid  by  the 
company  for  the  work ;  with  the  exception  that  Fresh  should  pay  to 
the  defendants,  from  whom  he  took  this  contract,  the  sum  of  $100, 
which  sum  appears  to  have  been  a  profit  reserved  to  themselves  by 
the  first  contractors,  upon  the  transfer  of  their  undertaking.  In  this 
second  covenant,  the  plaintiff  in  error  bound  himself  <^  to  be  urgent 
in  the  performance  of  the  work,  so  that  it  might  progress  in  accord- 
ance with  the  specification  and  directions  of  the  engineers."  And 
further,  that  in  the  event  of  neglect  or  failure  on  his  part,  the  defend- 
ants should  have  authority  to  declare  the  work  abandoned,  to  assume 
the  direction,  and  to  complete  it  at  the  plaintiff's  expense.  Having 
thus  obtained  a  contract  under  the  defendants,  the  plaintiff,  on  the 
2d  day  of  May,  1833,  made  an  agreement  with  Elijah 
Barret  for  building  this  culvert,  by  the  latter ;  *  stipulating  [  *  329  ] 
to  pay  Barret  the  price  of  (1.12  J  for  every  perch  of  stone 
work  oi  twenty-five  cubic  feet,  upon  a  certificate  and  approval  of  the 
engineer  or  superintendent  of  masonry  as  to  the  fidelity  of  the  work. 
The  plaintiff,  on  the  trial,  offered  these  several  contracis  in  evidence ; 
also  an  account  against  the  defendant  stated,  on  the  24th  of  Decem- 
ber, 1833,  for  masonry,  excavation,  and  paving  performed,  and  for 
cement  not  supplied  by  the  plaintiff  in  the  construction  of  culvert  ' 
116 ;  on  which  account,  after  allowing  a  credit  of  $1,142.73,  a  bal- 
ance of  $1,343.01  was  claimed.  This  was  the  account  on  which  the 
warrant  of  attachment  issued.  The  plaintiff  further  proved  the  de- 
livery of  the  letter  dated  December  25, 1833,  addressed  by  him  to 
Wells,  the  agent  of  the  defendant,  in  which  he  required  a  statement 
of  his  accoimt  with  them,  and  expressly  forbade  the  payment  to 
Elijah  Barret  of  any  amount  whatever. 

The  defendants,  to  rebut  the  plaintiff's  demand,  offered  the  ac- 
count, (exhibit  C,)  commencing  December  5,  1832,  and  terminating 
the  2l8t  of  December,  1833,  amounting  to  the  sum  of  $1,369.36 ; 
and  proved  by  their  clerk  that  the  work  on  the  said  culvert  was  com- 
pleted on  the  21st  of  December,  1833,  and  that  the  account  last  men- 
tioned was  received  by  the  plaintiff  without  objection,  except  as  to 
the  quantity  of  cement  charged  therein.  The  defendants  likewise 
offered  in  evidence  several  orders,  numbered  firom  1  to  7,  drawn  by 
VOL.  XIV.  28  r^  T 
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Elijah  Barret,  by  himself  and  his  agents,  in  favor  of  William  Hairisi 
upon  the  defendants,  at  different  periods  during  the  autumn  and 
winter  of  1833,  and  claimed  the  benefit  of  them  as  payments  to  the 
plaintiff.  These  orders  purport  to  have  been  paid  all  on  the  same 
day,  viz :  April  29, 1835,  rather  more  than  two  years  posterior  to  the 
date  of  the  letter  delivered  to  the  defendant's  agent,  positively  for- 
bidding any  payment  to  be  made  to  Barrcit,  or  to  his  order,  and  near- 
ly one  month  after  the  institution  of  this  suit.  And  it  is  admitted 
that  the  orders  were  never  shown  to  the  plaintiff,  nor  expressly  recog- 
nized by  him  at  any  time.  The  defendant  offered  seven  other  papers 
purporting  to  be  orders  and  due  bills  signed  and  certified  by  Elisha 
Barret,  in  November  and  December,  1833 ;  three  of  them 
[  •  330  ]  •  said  to  be  for  work  done  upon  culvert  No.  116,  and 
amounting  in  the  whole  to  0273.50 ;  these  last  orders  and 
certificates,  it  is  also  admitted,  were  never  shown  to  the  plaintiff  nor 
acknowledged  by  him,  and  it  does  not  appear  that  they  have  ever 
been  paid.  Oral  testimony  was  also  introduced  on  the  part  of  the 
defendants,  in  order  to  show  that  the  work  had  been  abandoned  by 
the  plaintiff,  and  its  completion  assumed  and  accomplished  by  the 
defendants ;  and  on  the  part  of  the  plaintif!^  like  evidence  was  offered 
to  prove  that  he  continued  on  the  work,  and  labored  on  it  until  it 
was  finished  on  the  21st  of  December,  1833. 

Upon  the  foregoing  state  of  facts,  the  counsel  for  the  plaintiff 
moved  the  court  to  exclude  firom  the  jury  the  orders  drawn  by  Bar- 
ret in  favor  of  Harris,  as  well  as  the  evidence  offered  to  prove  the 
payment  of  those  orders  in  April,  1835,  more  than  two  years  after 
their  payment  had  been  forbidden  by  the  plaintiff;  the  court  admit- 
ted this  evidence  to  go  to  the  jury,  and  this  produces  the  question 
presented  by  the  first  bill  of  exceptions. 

We  are  unable  to  perceive  upon  what  correct  legal  principle  this 
question  was  ruled  as  it  has  been  by  the  circuit  court  There  is  no 
express  power  apparent  in  the  record,  nor  indeed  was  any  attempted 
to  be  shown  in  the  proofs,  existing  in  Barret  to  bind  Fresh  for  any 
amount  with  any  person.  It  is  true,  that  under  the  contract  between 
them,  the  former  would  have  had  a  claim  on  his  own  behalf,  when- 
ever he  should  have  fulfilled  his  undertaking;  but  not  even  then  until 
he  should  have  procured  a  certificate  from  the  engineer  of  the  com- 
pany. But  the  right  or  claim  he  would  then  have  acquired,  differs 
essentially  from  the  pretension  sanctioned  by  the  decision  of  the 
court,  which  amounts  to  an  evasion  of  the  stipulated  test  of  his  own 
conduct  and  his  own  rights,  and  to  a  claim,  by  that  very  evasion,  to 
bind  his  employer  ad  libitum  to  any  amount  and  to  any  person.  Nor 
is  it  perceived  that  the  admission  of  these  orders  was  warranted  by 
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any  presumption  arising  from  the  fact  that  orders  previously  drawn 
by  the  same  person  were  comprised  in  the  account  proved  to  have 
been  presented  by  Fresh ;  and  not  objected  to  by  him,  except  as  to 
the  quantity  of  cement  charged  therein.  Liability  for  the  acts  of 
others  may  be  created  either  by  a  direct  authority  given  for  their  per- 
formance, or  it  may  flow  from  their  adoption,  or,  in  some 
instances,  from  *  acquiescence  in  those  acts.  But  presump-  [  *  331  ] 
tions  can  stand  only  whilst  they  are  compatible  with  the 
conduct  of  those  to  whom  it  may  be  sought  to  apply  them ;  and 
still  more,  must  give  place  when  in  conflict  with  dear,  distinct,  and 
convincing  proof.  3  Bac  Abr.  318,  (H)  Presumptive  Proof;  4  Star- 
kie's  Evidence,  53.  The  letter  of  the  plaintifl'.  Fresh,  delivered  to 
the  agent  of  the  defendants  more  than  two  years  anterior  to  the  al- 
leged payment  of  the  orders  drawn  by  Barret,  fiiliy  accords  with  the 
character  of  the  proof  just  described ;  it  justified  no  presumption  of 
right  or  authority  in  Barret  to  make,  nor  of  any  obligation  upon  the 
defendants  to  pay  those  drafts ;  and  the  circuit  court  therefore  erred 
in  permitting  them  to  be  given  as  evidence,  instead  of  excluding 
tiiem  wholly  from  the  jury. 

The  next  question  arises  upon  the  admissibility  of  the  second 
series  of  orders  and  certificates  or  due  bills  signed  by  Barret,  amount- 
ing together  to  three  hundred  and  seventy-two  dollars  and  fifty  cents, 
embraced  in  the  second  bill  of  exceptions.  These  orders  are  obnox- 
ious to  even  stronger  objections  than  those  existing  against  the  former 
orders  drawn  by  Barret ;  they  not  only,  like  the  former,  were  never 
(as  is  admitted)  shown  to  or  acknowledged  by  the  plaintifl*,  but  they 
carry  on  their  face  no  receipt  nor  other  semblance  of  payment,  nor  is 
proof  attempted  aliunde,  that  the  defendants  have  given,  or  are 
bound  to  give,  any  consideration  for  them.  The  circuit  court  should 
have  excluded  these  papers  also. 

It  is  next  stated  that  in  addition  to  the  evidence  previously  intro- 
duced by  the  defendants,  they  offered  to  prove  by  a  competent 
witness,  that  at  the  trial  of  a  cause  brought  by  one  Hammond 
against  two  of  the  defendants,  and  to  which  the  plaintifl"  was  not  a 
party,  certain  facts  were  proved  by  a  witness  examined  in  that  cause. 
The  plaintifl*  asked  the  exclusion  of  this  testimony  by  the  court,  but 
his  motion  was  denied,  and  this  denial  presents  the  point  upon  the 
third  bill  of  exceptions.  The  evidence  let  in  by  this  decision  of  the 
circuit  court  was  not  the  exhibition  of  a  record,  nor  even  of  a  judg- 
ment, nor  of  process ;  but  simply  a  statement  by  one  witness  of 
what  had  been  testified  by  another,  on  the  trial  of  a  cause  to  which 
the  plaintiff*  was  not  a  party,  without  an  attempt  to  account 
for  the  absence  of  the  person  whose  testimony  was  thus  given  at 
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[  *  332  ]  second  hand.  The  principles,  *that  the  best  evidence  tiie 
nature  of  the  case  admits  of  must  always  be  produced, 
and  that  a  person  shall  not  be  affected  by  that  which  is  res  inter  aUos 
Cicta^  are  too  familiar  to  require  authorities  to  support  them.  We 
will  mention,  however,  as  applicable  to  these  points,  3  Bac.  Abr.  322 
(I) ;  3  East,  192 ;  2  Wash.  287 ;  6  Cranch,  14 ;  1  Starkie's  Ev.  58, 
59.  But  familiar  as  these  principles  may  be  as  rudiments  of  the 
law,  they  are  elements  which  enter  essentially  into  the  security  of 
life,  character,  and  property.  The  circuit  court,  in  conflicting  with 
these  principles,  have  further  erred. 

In  the  fo^urth  bill  of  exceptions  it  is  stated,  that  defendants  offered 
to  prove  that  Riah  Gilson  and  Christopher  Midlar,  two  of  the  defend- 
ants, superintended  the  performance  of  the  work  on  the  culvert  Na 
116,  and  that  their  •superintendence  was  worth  one  hundred  and  fifty 
dollars.  That  to  the  admissibility  of  this  proof,  the  plaintiff  object- 
ed, but  the  court  permitted  it  to  be  received.  The  questions  here 
raised,  or  rather  the  facts  which  make  the  basis  of  those  ques- 
tions, are  somewhat  vaguely  and  imperfectly  stated.  Enough 
however  can  be  gathered  from  them  to  justify  the  following  conclu- 
sions. 1.  That  by  the  written  contract  between  the  plaintiff  and  the 
defendant,  or  by  any  oral  agreement  attempted  to  be  shown  between 
these  parties,  there  is  no  condition  established  authorizing  or  requir- 
ing the  defendants  to  become  the  supervisors  of  the  plaintiff  in  the 
performance  of  his  work.  2.  That  if  the  defendants  have  performed 
the  work  either  in  fulfilment  of  their  original  contract  with  the  canal 
company,  or  in  consequence  of  an  abandonment  by  the  plaintiff,  a 
charge  for  superintendence  would  appear  inconsistent  with  the  posi- 
tion they  would  have  occupied  in  either  view.  Such  a  claim  is, 
therefore,  regarded  as  irregular  and  unauthorized,  and  should  have 
been  excluded. 

Upon  the  fifth  and  final  bill  of  exceptions,  it  is  in  substance  set 
forth,  that  the  plaintiff  having  given  in  evidence  the  contract  between 
the  canal  company  and  the  defendants,  and  the  contract  under  the 
seals  of  the  plaintiff  and  Riah  Gilson,  one  of  the  defendants ;  the 
latter  offered  their  account  against  the  plaintiff,  and  proof  that  the 
culvert  No.  116  was  not  completed  until  after  the  1st  of  August, 
1833,  the  period  designated  in  the  original  contract  with  the 
[  •  333  J  company.  The  plaintiff  then  offered  evidence  to  *  show 
that  the  work  was  carried  on  until  the  21st  of  December, 
1833,  at  which  date  it  was  completed,  and  afterwards  accepted  for- 
mally and  expressly  by  the  company.  And  the  defendants  offered 
oral  evidence  to  prove  that  the  work  had  been  abandoned  by  the 
plaintiffs,  and  was  finished  by  the  defendants.     Then  follow  the 
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instructions  moved  for  and  granted,  in  the  following  terms.  The 
defendant  then  prayed  the  court  to  instruct  the  jury,  that  ^  if  firom 
the  evidence  the  jury  shall  find  that  there  was  an  agreement  under 
seal  between  the  said  plaintiff  and  the  defendant,  for  the  execution 
of  the  work  and  labor  for  which  this  action  was  brought,  the  plain- 
tiff is  not  entitled  to  recover  in  this  action ; "  and  further,  that  ^<  if 
from  the  evidence  the  jury  shall  find  that  the  said  plaintiff  performed 
the  work  and  labor  for  which  this  action  is  brought  under  a  sealed 
agreement  between  the  said  plaintiff  and  Riah  Gilson,  then  the  plain- 
tiff is  not  entitled  to  recover  in  this  action; "  to  the  granting  of  which 
two  '^instructions,  unless  qualified,  the  plaintiff  objected;  but  the 
court  ovenuled  the  objection,  and  gave  the  said  instructions  as 
prayed/' 

Had  the  ruling  of  tiie  circuit  court  in  tUs  instance  been  limited 
to  an  aflirmance  of  the  second  proposition  insisted  on  by  the  defend- 
ants, this  court  could  not  hesitate  in  sustaining  the  decision ;  for  we 
hold  it  as  invariably  true,  that  wherever  the  rights  of  a  party  founded 
upon  a  deed  are  dependent  upon  the  terms  and  conditions  of  that 
deed,  the  instrument  thus  creating  and  defining  those  rights  must  be 
resorted  to,  and  must  regulate,  moreover,  the  modes  by  which  they 
are  to  be  enforced  at  law.  These  identical  rights  cannot  be  claimed 
as  being  derived  from  a  different  and  an  inferior  source.  If  the  deed 
be  in  force,  all  who  claim  by  its  provisions  must  resort  to  it  This  is 
regarded  as  a  canon  of  the  law,  and  numerous  authorities  might  be 
adduced  to  sustain  it,  both  from  compilations  and  from  the  adjudged 
cases.  2  Bac  Abr.  title  Debt,  letter  (G),  citing  13  R  4, 1,  and  RolL 
Abr.  604 ;  1  Chitty's  Pleading,  76 ;  4  Bos.  &  PulL  104 ;  Atty  v. 
Parish,  1  N.  Rep.  104 ;  Clark  v.  Smith,  14  Johns.  326 ;  Munroe  v. 
Perkins,  9  Pick.  298. 

These  authorities,  to  which  many  more  might  be  added,  are  full 
and  express  to  the  point  that  where  a  deed  is  the  foundation  of  the 
claim,  and  can  still  be  regarded  as  subsisting  and  in  full  force  be- 
tween the  parties,  the  action  to  enforce  its  provisions  must 
*  be  upon  the  instrument  itself.  In  the  case  of  Tilson  r.  [  *  334  ] 
The  Warwick  Gaslight  Ck)mpany,  4  Bam.  &  Cress.  962 ; 
there  are  some  expressions  of  Bayley,  Justice,  which  indicate  an 
opinion  by  that  learned  judge,  in  opposition  to  the  doctrine  above 
laid  down,  and  as  counsel  in  the  case  of  Atty  v.  Parish,  he  had 
maintained  an  opposite  doctrine ;  but  it  should  be  borne  in  mind, 
that  in  Tilson  v.  The  Graslight  Company,  the  decision  did  not  turn 
upon  the  principle  ruled  in  the  several  authorities  above  cited,  but 
entirely  upon  a  state  of  the  pleadings  in  which  the  judges  declared 
they  would  be  justified,  if  necessary,  in  presuming  the  existence  of  a 
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deed.  It  should  be  remembered,  too,  that  in  deciding  the  case  of 
Atty  V.  Parish,  1  N.  Rep.  104,  Chief  Jusjice  Mansfield,  after  advise- 
ment, and  delivering  the  unanimous  opinion  of  the  court,  declared 
the  doctrine  contended  for  by  Justice  (then  Sergeant)  Bayley,  to  be 
such  as  he  did  not  understand,  or  did  not  feel  the  application  o£ 
With  an  the  deference  justly  due  to  so  learned  and  able  a  jurist  as 
Justice  Bayley,  his  argument  as  counsel,  or  his  opinion  intimated  not 
upon  the  point  adjudged,  should  not  ovexrule  a  current  of  authorities 
extending  from  the  Year  Books  to  our  own  day. 

There  cannot  be  a  doubt  that  where  the  contract  XK>ntained  in  a 
deed  has  been  varied  or  substituted  by  the  subsequent  acts  or  agree- 
ments of  the  parties,  thereby  giving  rise  to  new  relations  between 
them,  the  remedies  originally  arising  out  of  the  deed  may  be  varied 
in  conformity  with  them.  An  action  upon  the  deed  would  not  be 
insisted  upon  or  permitted,  because  the  rights  and  obligations  of  the 
parties  to  the  suit  would  depend  upon  a  state  of  things  by  which 
the  deed  had  been  put  aside.  Hence  it  has  been  ruled,  that  where  a 
person  who  had  covenanted  to  perform  certain  work  had  failed  or 
refused  to  fulfil  his  covenant,  but  had  afterwards,  upon  the  parol 
engagement  of  the  covenantee,  or  by  his  acts  amounting  in  law  to 
an  engagement,  gone  on  in  whole  or  in  part  to  do  the  work,  he 
might  recover  the  value  of  the  work  in  assumpsUj  upon  a  qtianium 
meruit.  So  too,  between  partners,  though  articles  of  copartnership 
have  been  sealed  between  them,  yet,  upon  an  account  stated,  and  a 
balance  struck,  assumpsit  will  lie.  This  principle  is  illustrated  in 
several  of  the  authorities  already  quoted,  and  in  none  of  them  more 
forcibly  than  in  those  of  White  v.  Parkin,  12  East,  585 ;  Monroe  v. 

Perkins,  9  Pick.  289 ;  to  which  may  be  added  the  cases  of 
[  *  335  ]  The  Marine  Insurance  *  Company  v.  Young,  1  Cranch,  332; 

Baurd  v.  Blagrove,  1  Wash.  170 ;  and  Latimore  and  others 
t;.  Harsen,  14  Johns.  330 ;  and  in  the  case  of  Fletcher  v.  Gillespie,  3 
Bing.  635,  although  a  charter-party  had  been  entered  into,  yet  ex- 
penses incurred  by  the  captain  in  loading  the  ship  were  recovered  in 
assumpsit;  for,  say  the  court  in  that  case :  <<  This  claim  does  not  rest 
upon  the  charter-party,  it  is  for  money  paid  dehors  the  contract,  for 
the  ease  and  benefit  of  the  defendants,  and  from  which  they  have 
derived  advantage."  Numerous  cases  applicable  to  the  point  here 
considered  will  be  found  collected  by  Saunders,  in  his  Treatise  on 
Pleading  and  Evidence,  vol.  L  p.  110.  It  is  upon  this  well-settled 
distinction  that  this  court,  whilst  it  recognizes  the  principle  affirmed 
by  the  second  instruction  contained  in  the  fifth  bill  of  exceptions, 
feel  bound  to  disapprove  and  overrule  the  first  instruction  in  that  bill 
It  is  manifest  that  at  the  trial  testimony  was  introduced  tending  to 
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show  that  the  contract  between  the  defendants  and  the  canal  com- 
pany, as  well  as  that  entered  into  between  the  same  defendants  and 
the  plaintiff,  had  been  modified  or  substituted  by  other  and  new  con- 
bracts,  tending  too  to  show  acts  of  performance  by  the  parties  to 
these  new  or  modified  engagements.  It  was  certainly  competent  for 
the  parties  to  use  such  evidence,  and  to  rely  upon  its  effect  before  the 
jury.  The  first  instruction  of  the  circuit  court,  contained  in  the  last 
bill  of  exception,  cuts  off  firom  the  plaintiff  at  least  all  benefit  of  such 
evidence,  however  strong  it  might  have  been.  In  this,  we  consider 
that  instruction  as  having  deprived  the  plaintiff  of  an  undoubted 
legal  right  We  regard  it  therefore  as  erroneous ;  and  for  this  cause, 
and  for  the  reasons  assigned  for  disapproving  the  rulings  of  the  cir- 
cuit court  upon  the  other  instructions  given  in  this  case,  the  judg- 
ment of  that  court  is  hereby  reversed,  and  the  cause  is  remanded  to 
be  again  tried  by  a  jury  in  conformity  with  the  principles  of  this 
decision. 


David  Proutt  and  John   Meabs,  Plaintifis  in   Errori  v.  Drapbb 
RuGOLBS  et  oL  Defendants  in  Error. 

16  P.  886. 

A  patent  for  a  combination  of  three  distinct  things,  is  not  infringed  by  combining  two  of 
dioee  things  with  a  third,  which  is  sabstantiallj  different  from  the  third  element  described 
in  the  specification. 

Where  that  third  element,  as  described  in  the  specification,  was,  forming  the  top  of  the 
standard  of  a  plough,  so  as  to  secore,  brace,  and  draft,  bj  extending  the  standard  back 
from  the  bolt  to  snch  a  distance  as  to  ibrm  a  brace  to  the  beam,  and  making  the  after  part 
of  this  extension  sqnare,  in  such  a  manner  that,  being  jogged  into  the  beam  it  reliered  the 
bolt  in  a  heary  draft.  Held,  that  the  specification  and  claim  covered  only  this  described 
manner  of  relieving  the  bolt,  and  if  the  defendant  did  not  jog  the  bolt  into  the  beam,  he 
did  not  infringe. 

Thb  case  is  stated  in  the  opinion  of  tiie  court 

(MocUey  for  the  plaintiffs  in  error. 

Dexter^  for  the  defendants. 

•  Tanby,  C.  J.,  delivered  the  opinion  of  the  court  [  *  337  ] 

This  case  is  brought  here  by  a  writ  of  error  to  the  circuit 

court  of  the  United  States,  for  the  district  of  Massachusetts. 

The  action  was  instituted  for  the  purpose  of  recovering  damages 

for  an  infiringement  of  a  patent,  which  the  plaintiffi  had  obtained  fox 

an  improvement  in  the  construction  of  the  plough. 
The  invention  is  descnbed  in  the  specification,  as  follows  :  — 
"  Be  it  known  that  we,  the  said  Prouty  and  Mears,  have  jointly 
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invented,  made,  and  applied  to  use,  a  new  and  useftd  improyement 
in  the  constraction  of  the  plough,  which  invention  and  improvement 
we  describe  and  specify  as  follows,  namely :  — 

Heretofore,  the  standard  and  landside  of  the  plough  has  beei^ 
placed  perpendicular  to,  and  at  right  angles  with  the  plane  of  the 
share ;  on  this  standard  the  beam  has  been  placed  in  such  manner  as 
to  form  an  acute  angle  with  the  landside,  of  such  extent  as  to  place 
that  part  of  the  beam  to  which  the  moving  power  is  applied  at  the 
distance  of  three  or  more  inches  from  an  extended  line  of  the  land- 
side,  to  the  right ;  while  the  after-part  of  the  beam  extends  one  or 
more  inches  to  the  left  of  the  perpendicular  of  the  Icmdside,  near  the 
handle ;  the  object  has  been  to  cause  the  plough  ^  to  run  to  land,'  or 
hold  its  width  of  furrow.  The  effect  produced  has  been  an  uneasy, 
struggling  motion,  as  it  meets  resistance  at  the  point,  wing,  or  heel 

We  make  oyr  plough  with  the  standard  and  landside  forming  an 
acute  angle  with  the  plane  of  the  share,  the  standard  inclining  to  the 
right  or  furrow  side,  in  such  manner  as  to  enable  us  to  place  the 
centre  of  the  beam  on  a  line  parallel  with  the  landside,  the  forepart 
thereof  at  such  distance  from  the  extended  line  aforesaid,  as  to  cause 
the  plough  to  hold  its  width  of  furrow,  and  the  after-part  falling 
within  the  perpendicular  of  the  landside  of  the  plough,  the  centre  of 
it  being  nearly  perpendicular  to  the  centre  of  resistance,  on  the 
mould-board,  which  we  conceive  to  be  at  about  one  fourth  part  of  the 
lateral  distance  from  the  landside  to  the  wing  of  the  share, 
[  *  338  ]  and  at  about  one  third  part  of  the  perpendicular  *  height 
from  the  plane  of  the  share  to  the  upper  edge  of  the  mould- 
board. 

This  location  of  the  centre  of  resistance,  we  base  on  the  fact,  that 
many  ploughs  which  have  been  used  in  sharp,  sandy  soils,  have  been 
worn  quite  through  at  that  point  The  result  of  this  formation  of 
the  plough,  is  a  steady,  well-balanced  motion,  requiring  less  power 
of  draft,  and  less  effort  in  directing  the  plough  in  its  course. 

The  inclination  of  the  standard  and  landside  causes  the  plough  to 
cut  under,  and  take  up  the  furrow  in  the  form  of  an  oblique-angled 
parallelogram,  or  like  a  board,  feather-edged,  which  being  turned  over 
falls  in  level  with  the  last  furrow  more  readily  than  right-angled  or 
square-edged  work. 

The  coulter  or  knife,  having  a  similar  inclination,  cuts  the  roots  of 
the  grass,  Scc^  and  leaves  all  vegetable  matter  on  the  surface,  at  a 
greater  distance  from  the  under  edge  of  the  furrow,  which  being 
turned  over,  more  readily  falls  in,  and  is  far  better  covered  than  with 
square-edged  work. 

The  top  of  the  standard,  through  which  the  bolt  passes  to  secure 
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the  beam,  is  transvereely  parallel  to  the  phme  of  the  share,  and  extends 
back  from  the  bolt  to  such  distance  as  to  form  a  brace  to  the  beam, 
when  the  after  part  is  passed  down  by  lifting  ^t  tiie  forepart ;  the 
share  being  fast  under  a  rock,  or  other  obstraction,  the  after  part  of 
this  extension  is  squared  in  such  manner  that,  being  jogged  into  the 
beam,  it  relieves  the  bolt  in  heavy  draft. 

The  bolts  which  we  use  to  fasten  the  pieces  of  cast-iron,  of  which 
our  ploughs  are  made,  together,  and  the  wood-work,  are  round,  with 
inverted  convex  heads,  like  the  wood-screw,  with  a  projection  on  the 
under  side  of  the  head,  of  semicircular  form,  which  fits  into  a  groove 
in  the  counter-sink  part  of  the  bolt-hole,  as  it  is  cast  to  receive  it, 
which  not  only  prevents  its  turning,  but  also  diminishes  the  liability  of 
breaka^  at  the  corners  of  square  holes ;  all  which  will  more  ftdly 
appear  by  reference  to  the  drawing  annexed  to,  and -forming  part  of 
this  specification. 

We  hereby  declare  that  what  we  claim  as  new,  and  of  our  inven- 
tion, is  the  construction  of  such  ploughs  as  aforesaid,  and  the  several 
parts  thereof,  not  separately,  but  in  combination,  for  the  purposes 
aforesaid,  namely :  — 

1.  The  inclining  the  standard  and  landside  so  as  to  form  [  *  339  ] 
an  acute  angle  with  the  plane  of  the  share. 

2.  The  placing  the  beam  on  a  line  parallel  to  the  landside,  within 
the  body  of  the  plough  and  its  centre,  nearly  in  the  perpendicular  of 
the  centre  of  resistance. 

3.  The  forming  the  t(^  of  the  standard  for  brace  and  draft.  We 
do*not  intend  to  confine  our  claim  to  any  particular  form  or  construc- 
tion, excepting  such  form  as  may  be  necessary  to  place  the  beam  in 
the  perpendicular  of  the  centre  of  resistance,  and  parallel  to  the  land- 
side,  and  also  to  such  form  of  the  top  of  the  standard,  as  shall  serve 
for  brace  and  draft,  but  have  given  such  form  as  we  deem  to  be  most 
oonvenient,  which  may  be  varied,  as  is  obvious." 

The  plaintififs  ofiered  to  prove  the  utility  of  the  alleged  improve- 
ment,  which  proof  was  dispensed  with  by  the  defendants.  Certain 
ploughs  alleged  by  the  plaintiiSs  to  be  made  in  conformity  with  their 
letters-patent,  and  certain  ploughs  made  by  the  defendants,  which 
were  the  alleged  infringement  of  the  plaintiff's  patent,  were  produced 
in  court ;  and  no  substantial  difference  between  them  was  shown 
by  the  defendants  to  exist,  unless  the  fact,  that  the  top  of  the 
standard  in  the  defendant's  plough  was  not  jogged  into  the  beam, 
and  did  not  extend  so  far  back  upon  the  beam,  was  to  be  so  con* 
sidered. 

And  the  plaintiffi  ofSared  evidence  to  show,  that  the  top  of  the 
standard  formed,  as  stated  in  the  specification,  would  serve  for 
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both  puiposes  of  brace  and  draft,  although  not  jogged  into  the 
beam. 

The  defendants  introduced  no  evidence.  The  counsel  for  the 
plaintiffs  requested  the  court  to  instruct  the  jury  as  follows,  to 
wit:  — 

The  counsel  of  plaintiff  respectfully  move  the  court  to  instruct  the 
jury,  that  if  the  defendants  have  used,  in  combination  with  the  other 
two  parts,  a  standard  of  the  description  set  forth  in  the  specification, 
and  it  is  proved  to  serve  both  for  brace  and  draft;,  such  use  was  an 
infiringement  of  the  plaintiff'  claim  in  that  particular,  although  the 
defendants  may  not  have  inserted  into  a  jog  in  the  beam. 

Also,  that  if  any  two  of  the  three  parts  described,  as  composing 

the  construction  claimed  in  the  specification,  had  been  used 

[  *  340  ]  in  *  combination  by  the  defendants,  it  was  an  infiingement 

of  the  patent,  although  the  third  had  not  been  used  with 

them. 

The  court  refused  to  give  the  instructions  so  prayed,  or  either  of 
them,  in  manner  and  form  as  prayed  by  the  plaintiffs ;  but  did  instruct 
the  jury  as  follows,  to  wit :  — 

That  upon  the  true  construction  of  the  patent,  it  is  for  a  combina- 
tion, and  for  a  combination  only.  That  the  combination,  as  stated 
in  the  summing  up,  consists  of  three  things,  namely :  — 

1.  The  inclining  the  standard  and  landside  so  as  to  form  an  acute 
angle  with  the  plane  of  the  share. 

2.  The  placing  the  beam  on  a  line  parallel  to  the  landside,  within 
the  body  of  the  plough  and  its  centre,  nearly  in  the  perpendicular  of 
the  centre  of  resistance. 

3.  The  forming  the  top  of  the  standard  for  brace  and  draft. 

That  unless  it  is  proved  that  the  whole  combination  is  substan- 
tially used  in  the  defendants'  ploughs,  it  is  not  a  violation  of  the 
plaintiffs'  patent,  although  one  or  more  of  the  parts  specified,  as 
aforesaid,  may  be  used  in  combination  by  the  defendants.  And  that 
the  plaintifis,  by  their  specification  and  summing  up,  have  treated 
the  jogging  of  the  standard  behind,  arwell  as  the  extension,  to  be 
essential  parts  of  their  combination  for  the  purpose  of  brace  and 
draft;  and  that  the  use  of  either  alone  by  the  defendants  would  not 
be  an  infiringement  of  the  combination  patented. 

And  thereupon  the  jury  rendered  their  verdict  for  the  defendants. 

The  first  question  presented  by  the  exception  is,  whether  the  ex- 
tension of  the  standard,  and  the  jogging  of  it  into  the  beam,  are 
claimed  as  material  parts  of  the  plaintifi^'s  improvement.  We  think 
they  are.  In  the  paragraph  in  which  it  is  described,  he  states  that  it 
^  extends  back  from  the  bolt  to  such  a  distance  as  to  form  a  brace  to 
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the  beam ; ''  and  also,  <<  that  being  jogged  into  the  beam  it  relieves 
the  bolt  in  a  heavy  draft."  And  in  their  summing  up,  they  declare 
that  they  claim  as  new,  and  of  their  invention,  the  construction  of 
such  ploughs  as  aforesaid,  and  the  several  parts  thereof,  not  sepa- 
rately but  in  combination ;  and  proceeding  then  to  specify  the  parts 
so  claimed,  they  mention,  ^<  the  forming  of  the  top  of  the  standard  for 
brace  and  draft."  They  indeed  say  that  they  do  not  mean 
to  confine  their  claim  to  any  particular  form  of  *  construe-  [  *  341  | 
tion,  except  ^  to  such  form  of  the  top  as  shall  serve  for  brace 
and  draft"  That  is  to  say,  the  top  is  to  be  so  formed  and  so  con- 
nected with  the  beam  as  to  answer  both  purposes.  And  as  those 
purposes,  according  to  the  preceding  part  of  the  specification,  are  to 
be  accomplished  by  its  extension  back  firom  the  bolt,  and  by  jogging 
it  into  the  beam,  these  two  things  are  essential  to  it  whatever  varia- 
tion may  be  made  in  its  shape  or  size.  They  are,  therefore,  material 
parts  of  the  improvement  they  claim. 

The  remaining  question  may  be  disposed  of  in  a  few  words.  The 
patent  is  for  a  combination,  and  the  improvement  consists  in  arrang- 
ing different  portions  of  the  plough,  and  combining  them  together  in 
the  manner  stated  in  the  specification  for  the  purpose  of  producing  a 
certain  effect  None  of  the  parts  referred  to  are  new,  and  none  are 
claimed  as  new;  nor  is  any  portion  of  the  combination  less  than  the 
whole  dcdmed  as  new,  or  stated  to  produce  any  given  result  The 
end  in  view  is  proposed  to  be  accomplished  by  the  union  of  all,  ar- 
ranged and  combined  together  in  the  manner  described.  And  this 
combination,  composed  of  all  the  parts  mentioned  in  the  specifica- 
tion, and  arranged  with  reference  to  each  other,  and  to  other  parts  of 
the  plough  in  the  manner  therein  described,  is  stated  to  be  the  im- 
provement, and  is  the  thing  patented.  The  use  of  any  two  of  these 
parts  only,  or  of  two  combined  with  a  third,  which  is  substantially 
different,  in  form  or  in  the  manner  of  its  arrangement  and  connection 
with  the  others ;  is  therefore  not  the  thing  patented.  It  is  not  the 
same  combination  if  it  substantially  differs  from  it  in  any  of  its 
parts.  The  jogging  of  the  standard  into  the  beam,  and  its  extension 
backward  firom  the  bolt,  are  both  treated  by  the  plaintiffs  as  essential 
parts  of  their  combination  for  the  purpose  of  brace  cmd  draft  Con- 
sequently, the  use  of  either  alone,  by  the  defendants,  would  not  be  the 
same  improvement,  nor  infiringe  the  patent  of  the  plaintiffs. 

The  judgment  of  the  circuit  court  must  therefore  be  affirmed. 
10H.829MWal.78. 
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Thomas  Wood,  Junior,  Claimant  of  Twenty-two  Packages  or  Pieces 
of  Cloth,  Plaintiff  in  Error,  v.  The  United  States,  Defendants  in 
Error* 

16  P.  S4S. 

If  a  seizure  was  actoallj  made  and  continued,  the  United  States  have  a  right  to  adopt  it, 
and  proceed  for  a  good  cause  of  forfeiture}  though  that  cause  was  unknown  to  the  original 
seizors. 

The  question  being,  whether  an  inroice  was  made  with  intent  to  deftaud,  other  xuToioes,  of 
similar  articles,  imported  bj  the  claimant,  some  before  and  some  after  the  importation  in 
question,  are  admissible  in  evidence,  if  they  tend  to  prove  a  fraudulent  intent. 

The  order  in  which  proof  shall  be  exhibited,  is  matter  of  discretion  of  the  court,  ra&er  than 
of  strict  right 

Under  the  66th  section  of  the  CoUectton  Act  of  1799,  (1  Stats,  at  Laige,  677,)  the  fiusts  that 
the  duties  were  paid,  and  the  goods  passed  through  the  custom-house,  do  not  preyent  a 
forfeiture  for  a  fiuudulent  invoice ;  and  this  section  is  not  repealed  by  the  act  of  Maj  26, 
1830,  (4  Stats,  at  Large,  410,  4  4,)  nor  by  the  act  of  July  14, 183S,  (4  Stats,  at  Large,  593, 
f  14.) 

There  must  be  a  positive  repugnancy  between  the  provisions  of  the  new  law  and  the  old,  to 
work  a  repeal  by  implication,  and  eren  then,  the  old  law  is  only  repealed  to  the  extent  of 
such  repugnancy. 

What  probable  cause,  shown  by  the  prosecution,  changes  the  burden  of  proof  under  the 
71st  section  of  the  Collection  Act  of  1799,  (I  Stats,  at  Laige,  678.) 

The  exception  and  most  of  the  material  facts  are  stated  in  the 
opinion  of  the  court  The  evidence  referred  to  in  the  opinion  of  the 
court  tended  to  prove,  that  twenty-nine  importations  had  been  made 
into  the  port  of  New  York  by  the  appellant  in  the  course  of  the  year 
1839,  and  1840,  the  importation  in  question  having  been  made  in 
1839  and  being  one  of  them.  That  the  invoices  accompanying  these 
importations,  had  upon  them  deductions,  some  of  which  purported  to 
be  for  cash  payments,  others  for  short  measure,  and  for  others  no 
reason  was  assigned.  Evidence  was  offered  that  these  were  not 
customary  discounts,  and  that  the  invoice  prices  were  far  below  the 
market  prices  of  the  goods ;  and  that  since  the  seizures  in  question, 
the  defendant  had  acquiesced,  without  objection,  in  the  disallowance 
of  the  discount  and  in  the  increase  of  the  valuation  of  the  ten  im- 
portations which  were  made  subsequent  to  those  in  question. 

Meredith  and  ChiUeTidenj  for  the  plaintiff  in  error. 

LegarSy  (attorney-general,)  and  Cadwaladery  for  the  United  States. 

[  •  367  ]      *  Story,  J.,  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  from  the  judgment  of  the  circuit 
court  of  the  district  of  Maryland,  affirming,  pro /oniKJ,  a  judgment  of 
the  district  court  of  the  same  district 

The  original  suit  was  a  libel  of  information,  in  rem,  upon  a  seizure 
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upon  land,  in  the  said  district,  of  twenty  pieces  of  cloths  imported 
into  the  United  States,  and  alleged  to  be  forfeited.  The  libel  con- 
tained a  number  of  connts ;  but  that  alone  which  is  necessary  to  be 
here  stated,  is  the  count  founded  upon  the  sixty-sixth  section  of  the 
Revenue  Ck)llection  Act  of  1799,  c.  128,  which  declares,  "  that  if  any 
goods,  wares,  or  merchandise,  of  which  entry  shall  have  been  made 
in  the  office  of  a  collector,  shall  not  be  invoiced  according  to  the 
actual  cost  thereof  at  the  place  of  exportation,  with  design  to  evade 
the  duties  thereupon,  or  any  part  thereof^  all  such  goods,  wares,  and 
merchandise,  or  the  value  theareo^  to  be  recovered  of  the  person  mak- 
ing the  entry,  shall  be  forfeited."  The  count  stated  that  the  goods 
in  controversy  were  not  invoiced  according  to  the  actual  cost  thereof 
at  the  place  of  exportation,  with  design  to  evade  the  duties.  Various 
pleas  were  put  in,  to  some  of  which  there  were  demurrers,  and  upon 
others  issue  was  joined,  upon  which  a  trial  was  had  by  a  jury.  The 
jury  found  a  verdict  for  the  United  States.  The  claimant  (as*  well 
as  the  United  States)  prayed  certain  instructions  to  the  jury,  which 
were  refused,  and  the  court  gave  certain  instructions  to  which  the 
claimant  excepted ;  and  the  cause  came  before  the  circuit  court  upon 
the  bUl  of  exceptions,  filed  by  the  claimant,  as  well  to  the  refusal  as 
to  the  instructions  of  the  court  At  the  trial,  it  appeared  that  the 
goods  in  question  had  been  originally  imported  into  the  port  of  New 
York,  and  were  there  duly  entered  and  landed,  and  the  duties  paid 
upon  the  invoices  produced  by  the  claimant  at  the  custom-house. 
They  were  afterwards  transmitted  to  Baltimore,  and  there  seized  in 
the  stores  of  certain  persons  having  the  custody  thereof  for  the  claim- 
ant, under  a  search  warrant  of  a  magistrate,  procured  for  that  pur* 
pose.  The  validity  of  the  original  seizure  is  contested  in 
some  of  the  pleadings;  and  *this  seems  to  have  been  in-  [  *  358  ] 
aisted  upon  before  the  jury  as  one  of  the  grounds  of  de- 


At  the  trial,  to  establish  the  fraud  in  the  invoices,  beside  other 
evidence,  the  counsel  for  the  United  States  offered  in  evidence  sundry 
other  invoices  of  cloths  and  cassimeres,  twenty-nine  in  number,  im- 
ported into  the  port  of  New  York  by  the  complainant,  or  consigned 
to  him,  for  the  purpose  of  showing  the  fraudulent  intention  of  the 
claimant  in  those  importations,  as  weU  as  in  the  present  An  objec- 
tion was  taken  to  the  admissibility  of  this  evidence,  which  was  over- 
ruled by  the  court;  and  the  evidence  was  admitted;  and  this 
constitutes  one  of  the  exceptions  in  the  cause. 

The  district  judge,  after  the  whole  evidence  was  gone  through, 
gave  the  foUovnng  instructions  to  the  jury,  which  involve  the  whole 
merits  of  the  controversy :  -— 

VOL.  XIV.  29 
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1.  That  the  issues  formed^  and  which  the  jury  are  sworn  to  trji 
involve  no  question  except  upon  the  causes  of  forfeiture  alleged  in 
the  information  and  traversed,  and  therefore  no  question  relating  to 
the  mere  seizure  of  the  goods  is  in  issue  or  material  under  the  plead- 
ings in  this  cause. 

2.  If  the  jury  shall  find  firom  the  evidence  in  the  cause,  that  the 
invoices  of  the  goods  in  question  were  made  up  with  intent,  by  a 
false  valuation  to  evade  or  defiuud  the  revenue,  the  plaintiffs  are  en- 
titled to  recover,  although  the  jury  should  also  find  from  the  evidence 
that  the  said  goods  have  been  passed  through  the  custom-house  at 
New  York,  by  the  collector  thereof,  and  the  duties  calculated  by  him 
on  said  invoices  shall  have  been  paid  or  secured  to  be  paid,  and  the 
said  goods  delivered  by  said  collector  to  the  importer. 

3.  That  there  has  been  shown  on  the  part  of  the  United  States, 
probable  cause  for  the  present  prosecution  under  the  third  count,  and 
the  sixth,  seventh,  eight,  and  ninth  counts  in  the  information,  and 
that  the  burden  of  proof  lies  under  the  seventy-first  section  of  the  act 
of  the  2d  of  March,  1799,  upon  Thomas  Wood,  Jr.,  the  claimant,  and 
that  it  is  incumbent  upon  him  to  prove  to  the  jury  that  the  charges 
in  the  said  five  counts  are  untrue;  that  is,  to  prove  that  the  goods  in 
question  were  invoiced  according  to  their  actual  cost  at  the  port  of 
exportation,  and  that  the  invoices  and  packages  were  not  made  up 

with  intent  to  evade  or  defraud  the  revenue. 
[  *  359  ]  *4.  That  the  burden  of  proof  being  upon  the  said  Thomas 
«  Wood,  Jr.,  under  the  71st  section  of  the  act  of  1799,  and 
the  15th  section  of  the  act  of  the  14th  of  July,  1832,  it  is  incumbent 
upon  him  to  prove  to  the  jury  the  actual  cost  of  the  twenty-two 
pieces  of  cloth,  in  the  invoices  and  entries  stated  to  have  been  pur- 
chased by  him,  and  that  the  value  of  the  goods,  at  the  times  or  dates 
of  the  seizure,  or  of  any  other  subsequent  times,  are  not  material,  ex- 
cept so  far  as  they  may  assist  or  tend  to  enable  the  jury  to  ascertain 
the  prices  at  the  respective  periods  of  purchase  or  shipment. 

5.  That  the  burden  of  proof  being  upon  the  claimant  to  prove  that 
the  invoices  were  not  made  up  with  intent  to  defiaud  the  revenue,  it 
is  not  sufficient  for  him  to  rely  upon  the  invoices  themselves,  merely 
as  proving  their  own  truth  and  fairness. 

In  respect  to  the  point  made  at  the  bar,  as  to  the  validity  of  the 
original  seizure,  or  of  the  causes  thereof,  we  are  of  opinion  that  the 
first  instruction  of  the  district  judge  was  entirely  correct  It  is  of  no 
consequence  whatsoever,  what  were  the  original  grounds  of  the  seiz- 
ure, whether  they  were  well  founded  or  not,  if  in  point  of  fact  the 
goods  are  by  law  subjected  to  forfeiture ;  for  the  United  States  axe 
not  bound  down  by  the  a  Hs  of  the  seizors  to  the  causes  which  infla- 
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enced  them  in  making  the  seizure,  nor  by  any  irregularity,  on  their 
part,  in  conducting  it,  if  in  point  of  fact  the  seizure  can  now  be  main* 
tBoned  as  founded  upon  an  actual  forfeiture  thereof  at  the  time  of 
the  seizure ;  and,  therefore,  it  was  rightly  held  by  the  judge  that  no 
question  arose  upon  the  issues  which  the  jury  were  to  try,  except 
upon  the  causes  of  forfeiture  alleged  in  the  information. 

The  remarks  just  made  constitute  an  answer  to  the  argument  upon 
the  demurrers  to  the  first  two  pleas  of  the  claimant ;  for,  as  has  been 
already  suggested,  if  a  seizure  has  been  actually  made,  and  is  a  con- 
tinuing seizure,  it  is  no  bar  to  proceedings  thereon  that  the  cause  of 
forfeiture  relied  on,  is  not  the  same  upon  which  the  seizure  was 
originally  made.  It  is  sufficient  for  the  United  States  that  it  adopts 
the  seizure,  and  now  proceeds  for  a  good  cause  of  forfeiture,  although 
utterly  unknown  to  the  original  seizors. 

Passing  from  this,  the  next  point  presented  for  consideration  is, 
"whether  there  was  an  error  in  the  admission  of  the  evidence 
of  *  fraud,  deducible  from  the  other  invoices  offered  in  the  [  *  360  ] 
case.  We  are  of  opinion  that  there  was  none.  The  ques- 
tion was  one  of  fraudulent  intent  or  not ;  and  upon  questions  of  that 
sort,  where  the  intent  of  the  party  is  matter  in  issue,  it  has  always 
been  deemed  allowable,  as  well  in  criminal  as  in  civil  cases,  to  intro- 
duce evidence  of  other  acts  and  doings  of  the  party  of  a  kindred 
character,  in  order  to  illustrate  or  establish  his  intent  or  motive  in  the 
particular  act,  directly  in  judgment  Indeed,  in  no  other  way  would 
it  be  practicable,  in  many  cases,  to  establish  such  intent  or  motive, 
for  the  single  act,  taken  by  itself,  may  not  be  decisive  either  way ; 
but  when  taken  in  connection  with  others  of  the  like  character  and 
nature,  the  intent  and  motive  may  be  demonstrated  almost  with  a 
conclusive  certainty.  The  treatise  on  evidence,  by  Mr.  Phillips  and 
IVIr.  Starkie,  contain  many  illustrations  to  this  effect  See  Stcurkie 
on  Evidence,  voL  1,  p.  64,  vol.  2,  pp.  220,  221,  second  London  edit 
1833 ;  Phillips  on  Evidence,  by  Cowen,  voL  1,  c.  7,  §  7,  pp.  179, 
180,  vol.  2,  p.  452,  note  333,  p.  465,  note  352,  edit  1839. 

They  constitute  exceptions  to  the  general  rule,  excluding  evidence 
not  directly  comprehended  within  the  issue;  or  rather,  perhaps,  it 
may  with  more  certainty  be  said,  the  exception  is  necessarily  em- 
bodied in  the  very  substance  of  the  rule ;  for,  whatever  does  legally 
.  conduce  to  establish  the  points  in  issue,  is  necessarily  embraced  in  it, 
and,  therefore,  a  proper  subject  of  proof,  whether  it  be  direct  or  only 
presumptive.  This  doctrine  was  held,  in  a  most  solemn  manner,  in 
the  case  of  The  King  v.  Wylie,  4  Bos.  &  Pull.  92,  where,  upon  an 
indictment  for  disposing  and  putting  away  a  forged  bank-note, 
knowing  it  to  be  forged,  evidence  was  admitted  of  other  forged  notes 
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having  been  uttered  by  the  prisoner,  in  order  to  prove  his  knowledge 
of  the  forgery.  The  same  doctrine  has  been  held  in  cases  of  the 
uttering  of  bad  money  and  spurious  notes,  and  also  in  cases  of  con- 
spiracy. The  same  doctrine  was  affirmed  and  acted  upon  by  this 
court,  in  the  case  of  The  United  States  v.  Wood,  14  Pet  430,  in  the 
case  of  a  prosecution  for  perjury. 

Cases  of  firaud  present  a  still  more  stringent  necessity  for  the* 
application  of  the  same  principle;  for  firaud,  being  essentially  n 
matter  of  motive  and  intention,  is  often  deducible  only  from  a  great 
variety  of  circumstances,  no  one  of  which  is  absolutely 
[  *  361  ]  *  decisive ;  but  all  combined  together,  may  become  almost 
irresistible  as  to  the  true  nature  and  character  of  the  trans- 
action in  controversy.  The  case  of  Irving  v.  Motly,  7  Bing.  543, 
turned  upon  this  very  point  There,  the  action  was  trover  to  recover 
back  goods  which  had  been  purchased  by  an  agent  for  his  principal, 
by  means  of  a  firaud.  In  order  to  establish  the  plaintiff's  case,  it  be- 
came necessary  to  show  that  other  purchases  had  been  made  by  the 
same  agent  for  the  same  principal,  under  circumstances  strongly  pre- 
sumptive of  a  like  firaud.  No  doubt  was  entertained  by  the  court  of 
the  admissibility  of  the  evidence ;  and  the  main  point  urged  at  the 
bar,  was,  that  the  agent  should  himself  have  been  called  to  establish 
the  purchases ;  but  this  objection  was  overruled,  and  the  jury  having 
found  a  verdict  for  the  plaintiff,  the  court  gave  judgment  in  his 
favor. 

Indeed,  it  is  admitted  by  the  counsel  for  the  plaintiff  in  error,  in 
the  case  before  us,  that  it  is  a  general  principle  of  law  that,  whenever 
a  firaudulent  intention  is  to  be  established,  collateral  facts,  tending  to 
show  such  intention,  are  admissible  proof.  But  the  objections  taken 
are,  first,  that,  when  the  proof  was  offered,  no  suitable  foundation 
had  been  laid  for  its  admission,  and  that  the  cause  was  launched 
with  this  proof;  and,  secondly,  that  the  proof  related  to  importations 
after,  as  well  as  before  the  particular  importation  in  question.  We 
do  not  think  either  of  these  objections  maintainable.  The  fraud 
being  to  be  made  out  in  evidence,  the  order  in  which  the  proof  should 
be  brought  to  establish  it,  was  rather  a  matter  in  the  discretion  of  the 
court,  than  of  strict  right  in  the  parties.  It  is  impossible  to  lay  down 
any  universal  rule  upon  such  a  subject  Much  must  depend  upon 
the  posture  and  circumstances  of  the  particular  case ;  and  at  all  * 
events,  if  the  proof  be  pertinent  and  competent,  the  admission  of  it 
l^annot  be  matter  of  error.  The  other  objection  has  a  little  founda* 
tion ;  for  firaud,  in  the  first  importation,  may  be  as  fairly  deducible 
from  other  subsequent  fraudulent  importations  by  the  same  party,  as 
firaud  would  be  in  the  last  importation  from  prior  firaudulent  impor- 
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tations.  In  each  case,  the  quo  animo  is  in  question,  and  the  pre* 
Bnmption  of  fraudulent  intention  may  equally  arise  and  equally 
prevail. 

The  second  instruction  of  the  court  is,  in  effect  that,  if  the  in- 
voices of  the  goods  now  in  question  were  fraudulently  made, 
*  by  a  false  valuation  to  evade  or  defraud  the  revenue,  the  [  *  362  ] 
fact  that  they  had  been  entered  and  the  duties  paid  or 
secured  at  the  custom-house  at  New  York,  upon  those  invoices,  was 
no  bar  to  the  present  information.  This  instruction  was  certainly 
correct,  if  the  66th  section  of  the  Revenue  Collection  Act  of  1799, 
c  128,  now  remains  in  frdl  force  and  unrepealed ;  for  it  can  never  be 
permitted  that  a  party  who  perpetrates  a  fraud  upon  the  custom- 
house, and  thereby  enters  his  goods  upon  false  invoices  and  false 
valuations,  and  gets  a  regular  delivery  thereof  upon  the  mere  pay- 
ment of  such  duties  as  such  false  invoices  and  false  valuations  re- 
quire, can  avail  himself  of  that  very  fraud  to  defeat  the  purposes  of 
justice.  It  is  but  an  aggravation  of  his  guilt  that  he  has  practised 
imposition  upon  the  public  officers,  as  well  as  perpetrated  such  a  de- 
liberate fraud.  The  language  of  the  66th  section  completely  covers 
such  a  case.  It  supposes  an  entry  at  the  custom-house  upon  false 
invoices,  with  intent  to  evade  the  payment  of  the  proper  duties,  and 
the  forfeiture  attaches  immediately  upon  such  an  entry,  upon  such 
invoices,  with  such  intent.  The  success  of  the  fraud  in  evading  the 
vigilance  of  the  public  officers,  so  that  it  is  not  discovered  until  after 
the  goods  have  passed  from  their  custody,  does  not  purge  away  the 
forfeiture,  although  it  may  render  the  detection  of  the  offence  more 
difficult  and  more  uncertaip.  The  whole  argument  turns  upon  this, 
that,  if  the  custom-house  officers  have  not  pursued  the  steps  author- 
ized by  law  to  be  pursued  by  them,  by  directing  an  appraisement  of 
the  goods  in  cases  where  they  have  a  suspicion  of  illegality,  or  fraud, 
or  no  invoices  are  produced,  but  their  suspicions  are  lulled  to  rest, 
the  goods  are  untainted  by  the  forfeiture  the  moment  they  pass  from 
the  custom-house.  We  cannot  admit  that  such  an  interpretation  of 
the  objects  or  language  of  the  66th  section  is  either  sound  or  satis- 
factory. The  same  reasoning  governs  the  ruling  of  the  court  upon 
the  demurrer  to  the  third  plea. 

The  question  then  arises,  whether  the  66th  section  of  the  act  of 
1799,  c  128,  has  been  repealed,  or  whether  it  remains  in  full  force. 
That  it  has  not  been  expressly,  or  by  direct  terms  repealed,  is  ad« 
mitted ;  and  the  question  resolves  itself  into  the  more  narrow  in- 
quiry, whether  it  has  been  repealed  by  necessary  implication. 
We  say  by  necessary  implication ;  for  it  is  not  sufficient  *to  [  *  363  j 
establish  that  subsequent  laws  cover  some,  or  even  all  of 
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the  cases  provided  for  by  it ;  for  they  may  be  merely  affirmative,  or 
cumulative,  or  auxiliary.  But  there  must  be  a  positive  repugnancy 
between  the  provisions  of  the  new  law  and  those  of  the  old ;  and 
even  then  the  old  law  is  repealed  by  implication  only  pro  taniOj  to 
the  extent  of  the  repugnancy.  And  it  may  be  added  that  in  the  in- 
terpretation of  all  laws  for  the  collection  of  revenue,  whose  provis- 
ions are  often  very  complicated  aad  numerous  to  guard  against 
frauds  by  importers,  it  would  be  a  strong  ground  to  assert  that  the 
main  provisions  of  any  such  laws  sedulously  intgdduced  to  meet  the 
case  of  a  palpable  fraud,  should  be  deemed  repealed,  merely  because 
in  subsequent  laws  other  powers  and  authorities  are  given  to  the 
custom-house  officers,  and  other  modes  of  proceeding  are  allowed  to 
be  had  by  them  before  the  goods  have  passed  from  their  custody,  in 
order  to  ascertain  whether  there  has  been  any  fraud  attempted  upon 
the  government  The  more  natural,  if  not  the  necessary  inference  in 
all  such  cases  is,  that  the  legislature  intend  the  new  laws  to  be  auxil- 
iary to,  and  in  aid  of  the  purposes  of  the  old  law,  even  when  some 
of  the  cases  provided  for  may  equally  be  within  the  reach  of  each. 
There  certainly,  under  such  circumstances,  ought  to  be  a  manifest 
and  total  repugnancy  in  the  provisions,  to  lead  to  the  conclusion 
that  the  latter  laws  abrogated,  and  were  designed  to  abrogate  the 
former. 

Down  to  the  act  of  the  28th  of  May,  1830,  c.  147,  it  does  not  ap- 
pear to  us  that  any  act  of  congress  whatsoever  has  been  cited  at  the 
argument,  which  can,  upon  a  reasonable  construction,  be  deemed  to 
repeal  the  66th  section  of  the  act  of  1799.  The  act  of  1830,  in  the 
4th  section,  provides  that  the  collectors  of  the  customs  shall  cause  at 
least  one  package  out  of  every  invoice,  and  one  package  at  least  out 
of  every  twenty  packages  of  each  invoice,  and  a  greater  number, 
should  he  deem  it  necessary,  of  goods  imported,  to  be  opened  and 
examined ;  <^  and  if  the  same  be  not  found  to  correspond  with  the  in- 
voice, or  to  be  falsely  charged  in  such  invoice,  the  collector  shall 
order  forthwith  all  the  goods  contained  in  the  same  entry  to  be  in- 
spected ;  and  if  such  goods  be  subject  to  an  a<2  valorem  duty,  the 
same  shall  be  appraised ;  and  if  any  package  shall  be  found  to  con- 
tain any  article  not  described  in  the  invoice,  or  if  such  pack- 
[  •  364  ]  age  or  invoice  be  made  up  *  with  intent,  by  a  false  valua^ 
tion  or  extension,  or  otherwise,  to  evade  or  defraud  the  rev- 
enue, the  same  shall  be  forfeited."  The  section  then  proceeds  to 
repeal  the  13th  section  of  the  act  of  the  1st  of  March,  1823,  c  149,' 
without  saying  one  word  as  to  any  repeal  of  any  section  of  the  act 
of  1799,  c.  128.     Now,  if  here  the  rule  be  properly  applicable,  that 

*  8  StatB.  at  Laige,  734. 
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ezpressio  unius  est  exclusio  aUerius^  the  presumption  of  any  repeal  by 
implication  of  the  66th  section  of  the  act  of  1799,  would  seem  to  be 
completely  repelled. 

Besides,  the  4th  section  of  the  act  of  1830  is  not  pointed  at  the 
same  class  of  cases  as  the  66th  section  of  the  act  of  1799.  It  obvi- 
ously and  naturally,  in  its  whole  provisions,  applies  solely  to  cases 
where  the  packages  have  been  opened  and  examined  by  order  of  the 
collector ;  and  upon  such  examination  if  any  article  is  found  not  con- 
tained in  the  invoice,  or  the  package  or  invoice  is  found  to  be  made 
up  with  an  intent  by  a  false  valuation,  or  extension,  or  otherwise,  to 
evade  or  defraud  the  revenue,  and  then  the.  same  are  declared  to  be 
forfeited.  It  would  be  a  strong  doctrine  to  affirm  that,  where  no 
such  examination  or  detection  had  taken  place  at  the  custom-house, 
but  the  same  had  passed  from  the  public  custody  unopened,  the  for- 
feiture under  this  prpvision  did  apply,  or  was  designed  to  apply. 
The  14th  section  of  the  act  of  the  14th  of  July,  1832,  c.  224,  has,  in 
some  measure,  qualified  and  mitigated  the  effect  of  the  4th  section 
of  the  act  of  1830,  by  providing  that  whenever,  upon  opening  and 
examination  of  any  package  or  packages  of  imported^goods,  com- 
posed  wholly  or  in  part  of  wool  or  cotton,  (under  which  predicament 
the  present  goods  fall,)  the  goods  shall  be  found  not  to  correspond 
with  the  entry  thereof  at  the  custom-house,  and  if  any  package  shall 
be  found  to  contain  any  article  not  entered,  such  article  shall  be  for- 
feited ;  or,  if  the  packages  shall  be  made  up  with  intent  to  evade  or 
defraud  the  reVenue,  the  package  shall  be  forfeited ;  and  so  much  of 
the  4th  section  of  the  act  of  1830,  as  prescribes  a  forfeiture  of  goods 
found  not  to  correspond  with  the  invoice  thereof,  is  thereby  expressly 
repealed. 

In  truth,  however,  there  is  not  the  slightest  repugnancy  between 
these  sections  of  the  act  of  1830  and  1832,  and  the  66th  section  of 
the  act  of  1799.  The  former  apply  only  to  cases  where  there  has 
been  an  opening  and  examination  of  the  packages  imported, 
before  they  have  passed  from  the  custody  of  the  *  custom-  [  *  365  ] 
house ;  and  in  the  course  of  such  examination,  the  fraudu- 
lent intent  in  the  making  up  of  the  package  or  invoice,  has  been  de- 
tected ;  and  thereupon  it  declares  the  same  to  be  forfeited.  Now,  the 
66th  section  of  the  act  of  1799  may  cover  the  same  cases,  but  the 
forfeiture  is  the  same ;  and,  therefore,  the  provisions  in  such  a  case 
may  well  be  deemed  merely  cumulative,  and  auxiliary  to  each  other. 
But  the  66th  section  is  not  confined  to  such  cases.  On  the  contrary, 
it  covers  all  cases  where  the  goods  have  been  entered,  and  have 
passed  from  the  custom-house  without  any  examination  or  detection 
of  the  false  invoices.    It  is,  tbereforci  much  more  broad  in  its  reach. 
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To  enforce  a  forfeiture  under  the  sections  of  the  acts  of  1830  and 
1832,  it  would  be  necessary  to  allege,  in  the  information  or  Ubel,  all 
the  special  circumstances  of  the  examination  and  detection  of  the 
fraud,  under  the  authority  of  the  collector ;  for  they  constitute  a  part 
of  the  res  gestcBj  to  which  the  forfeiture  is  attached.  But,  under  the 
66th  section,  no  such  allegations  would  be  necessary  or  proper,  as 
the  forfeiture  immediately  attaches  to  every  entry  of  goods  falsely 
and  fraudulently  invoiced,  without  any  reference  whatever  to  the 
mode  or  the  circumstances  under  or  by  which  it  is  ascertained. 

Besides ;  the  66th  section  not  only  provides  for  a  forfeiture  of 
the  goods,  but  in  the  alternative,  for  a  forfeiture  of  the  value 
thereof,  to  be  recovered  of  the  person  making  the  false  entry.  No 
such  provision  exists  in  the  acts  of  1830  or  1832.  It  is  impossible, 
therefore,  successfully  to  contend  that  the  66th  section  is  repealed 
in  toto^  since  no  subsequent  act  covers  all  the  cases  provided  for 
by  it  It  is,  indeed,  not  a  little  singular  that  the  argument,  that 
it  is  repealed  by  implication,  must  found  itself  upon  the  very  ground 
that  the  present  case  is  not  covered  by  the  other  acts.  It  must  in 
effect  assert,  that  the  repeal  ought  to  be  implied  in  all  cases  where 
the  goods  have  passed  from  the  custom-house  without  detection  of 
the  fraud,  simply  because  if  they  had  been  excunined,  and  the  fraud 
detected  there,  they  might,  in  that  case,  and  in  that  case  only,  have 
been  subjected  to  forfeiture,  which  would  at  most  only  establish  a 
repeal  pro  tanto.  In  our  opinion,  there  is  no  just  foundation  for  the 
argument,  under  any  aspect  The  provision  in  the  66th  section 
is  intended  to  suppress  frauds  upon  the  revenue.  The 
[*366  ]  other  acts  are  designed  ^to  be  auxiliary  to  the  same  im- 
portant purpose ;  there  is  no  repugnancy  between  the  pro- 
visions ;  and  to  construe  the  latter  as  repeating  the  former,  would  be 
to  construe  provisions  to  aid  in  the  detection  of  fraud,  in  such  a 
manner  as  to  promote  fraud,  by  cutting  down  provisions  of  a  far 
more  general  and  important  character,  and  essential  to  the  security 
of  the  revenue.  It  seems  to  us  that  no  court  of  justice  is  at  liberty 
to  adopt  such  a  mode  of  interpretation  of  the  revenue  laws,  unless 
driven  to  it  by  a  stern  and  irresistible  necessity. 

This. reasoning  might  be  expanded  by  a  more  minute  comparison 
of  the  various  acts  of  congress  with  each  other,  and  of  the  particular 
language  used  in  each  with  reference  to  this  subject  But,  in  our 
judgment,  it  is  wholly  unnecessary,  because,  after  all,  the  whole 
question  must  rest  upon  the  broad  grounds  already  stated.  We 
think  the  second  instruction' given  by  the  district  judges  entirely  cor- 
rect 

The  three  remaining  instructions  turn  upon  the  point,  whether. 
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onder  the  dxctunstanoes,  the  owu  probandi  as  to  the  facts  stated  in 
those  instmctions  was  upon  the  claimant.  Upon  this,  we  do  not 
entertain  the  slightest  doubt  The  71st  section  of  the  act  of 
1799,  declares  that,  ^  in  actions,  suits,  or  informations  to  be  brought, 
where  any  seizure  shall  be  made  pursuant  to  this  act,  if  the  property 
be  claimed  by  any  person,  in  every  such  case,  the  onus  proba/ndi  shsdl 
lie  upon  such  claimant ; ''  and  it  is  afterwards  added,  ^^  but  the  ofiut 
probandi  shall  lie  on  the  daimcmt  only  where  probable  cause  is  shown 
for  the  prosecution,  to  be  judged  of  by  the  court  before  whom  th#) 
prosecution  is  had." 

Probable  cause  must,  in  this  connection,  mean  reasonable  ground 
of  presumption  that  the  charge  is,  or  may  be,  well  founded;  and  we 
think,  in  this  case,  that  there  was  abundance  of  proof  not  only  to 
justify  such  a  reasonable  presumption,  but  to  give  it  solid  weight; 
and,  in  the  absence  of ,  all  countervailing  evidence,  which  was  com- 
pletely  within  the  reach  of  the  claimant,  if  the  invoices  were  bond  fide^ 
to  give  it  a  force  difficult  to  be  resisted.  Upon  the  whole,  our  opin- 
ion is,  that  there  is  no  error  in  the  judgment  of  the  circidt  court, 
affirming  the  judgment  of  the  district  court,  and  therefore  it  will  be 
affirmed  by  this  court. 

8H.  197,686;  4H. 213; 251;  17H.85;  22 H.  209;  8  Wal.  114, 617. 


Mbrrit  Martin  and  others,  Plaintifis  in  Error,  v.  The  Lessee  of 
William  C.  H.  Waddbll,  Defendant  in  Error. 

16  P.  367. 

The  Engliflh  posseiaionB,  in  America,  ware  not  claimed  by  right  of  conquest,  bat  of  discoyeiy, 

and  were  held  by  the  king,  as  the  lepiesentatiTe  of  the  nation,  for  whose  benefit  die  dia- 

ooYeiy  was  made. 
When  the  ReTolntion  took  place,  the  people  of  each  State,  in  their  sovereign  character,  ao* 

qnlred  the  absolate  right  to  all  their  navigable  waters,  and  the  soils  under  them. 
The  grant  from  Charles  the  second  to  the  Duke  of  York,  of  the  territory  which  now  fomu 

the  State  of  New  Jersey,  passed  to  the  duke  the  soil  under  the  navigable  waters  as  one  of 

the  royalties  incident  to  the  powers  of  government,  which  were  also  granted,  to  be  held  by 

him  in  the  same  manner  and  for  the  same  purposes  as  this  soil  had  been  previously  held 

by  the  crown ;  and  the  same  is  true  of  the  grantees  under  the  duke. 
When  these  grantees  surrendered  to  the  crown  all  the  powers  of  government,  the  title  to  this 

soil  passed  to  the  crown,  and  at  the  Revolution  became  vested  m  the  State  of  New  Jersey. 
The  construction  of  these  instruments  of  grant  and  surrender  from  and  to  the  crown  of  Engw 

land  is  not  a  question  of  local  law,  as  to  which  the  decision  of  the  state  court  is  bbding  oa 

diis  court. 

The  case  is  stated  in  the  opinion  of  the  court 
Wood  and  Wallj  for  the  plaintifb. 
Ogden  and  Wrigkty  contra. 
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[  •406  ]      •  Tanby,  Q  J.,  delivered  the  opinion  of  the  conrt 

This  case  is  brought  here  by  writ  of  error  from  the  circnit 
court  of  the  United  States,  for  the  district  of  New  Jersey.  It  was 
fully  argued  at  the  last  term.  But  it  was  not  then  decided 
[  *  407  ]  *  because  the  important  principles  involved  in  it,  made  it 
proper  that  the  case  should  be  heard  and  determined  by  a 
fall  court ;  and  as  some  of  the  justices  were  not  present  at  the  former 
hearing,  a  reargument  was  ordered.  In  pursuance  of  this  order,  it 
has  been  again  elaborately  discussed  by  counsel ;  and  having  been 
carefully  considered  by  the  court,  I  am  instructed  to  deliver  their 
opinion. 

The  questions  before  us  arise  upon  an  action  of  ejectment,  insti- 
tuted by  the  defendant  in  error,  who  was  the.  plaintiff  in  the  court 
below,  to  recover  100  acres  land,  covered  with  water,  situated  in  the 
township  of  Perth  Amboy,  in  the  State  of  New  Jersey.  At  the  trial 
in  the  circuit  court,  the  jury  found  a  special  verdict,  setting  forth, 
among  other  things,  that  the  land  claimed  lies  beneath  the  navigable 
waters  of  the  Baritan  Biver  and  bay,  where  the  tide  ebbs  and  flows. 
And  it  appears  that  the  principal  matter  in  dispute,  is  the  right  to 
the  oyster  fishery  in  the  public  rivers  and  bays  of  East  New  Jersey. 

The  plaintiff  makes  title  under  the  charters  granted  by  Charles  the 
Second  to  his  brother,  the  Duke  of  York,  in  1664  and  1674,  for  the 
purpose  of  enabling  him  to  plant  a  colony  on  this  continent  The 
last-mentioned  grant  is  precisely  similar  to  the  former  in  every  re- 
spect, and  was  made  for  the  purpose  of  removing  doubts  which  had 
then  arisen  as  to  the  validity  of  the  first 

The  boundaries  in  the  two  charters  are  the  same,  and  they  embrace 
the  territory  which  now  forms  the  State  of  New  Jersey.  The  part 
of  this  territory  known  as  East  New  Jersey,  afterwards,  by  sundry 
deeds  and  conveycmces,  which  it  is  not  necessary  to  enumerate,  was 
transferred  to  twenty-four  persons,  who  were  called  the  proprietors  of 
East  New  Jersey ;  who  by  the  terms  of  the  grants  were  invested,  within 
the  portion  of  the  territory  conveyed  to  them,  with  all  the  rights  of 
property  and  government  which  had  been  originally  conferred  on  the 
Duke  of  York  by  the  letters-patent  of  the  king.  Some  serious  difli- 
culties,  however,  took  place  in  a  short  time  between  these  proprietors 
and  the  British  authorities ;  and  after  some  negotiations  upon  the 
subject,  they,  in  1702,  surrendered  to  the  crown  all  the  powers  of 
government,  retaining  their  rights  of  private  property. 

The  defendant  in  error  claims  the  land  covered  with  water,  men- 
tioned in  the  declaration,  by  virtue  of  a  survey  made  in 
[  •  408  ]  1834,  •under  the  authority  of  the  proprietors,  and  duly  re- 
corded in  the  proper  office.     And,  if  they  were  authorized 
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to  make  this  grant,  he  is  entitled  to  the  premiseB  as  owner  of  the 
soil,  and  has  an  exdasive  right  to  the  fishery  in  question.  The  plain- 
tiff in  error  also  claims  an  exclusive  right  to  take  oysters  in  the  same 
place ;  and  derives  his  title  under  a  law  of  the  State  of  New  Jersey 
passed  in  1824,  and  a  supplement  thereto,  passed  in  the  same  year. 

The  point  in  dispute  between  the  parties,  therefore,  depends  upon 
the  construction  and  legal  effect  of  the  letters-patent  to  the  Duke  of 
York,  and  of  the  deed  of  surrender  subsequently  made  by  the  pro* 
prietors. 

The  letters-patent  to  the  duke  included  a  very  large  territory, 
extending  along  the  Atlantic  coast  from  the  Biver  St  Croix  to  the 
Delaware  Bay,  and  containing  within  it  many  navigable  rivers,  bays, 
and  arms  of  the  sea;  and  after  granting  the  tract  of  country  and 
islands  therein  described,  ^  together  with  all  the  lands,  islands,  soils, 
rivers,  harbors,  mines,  minerals,  quarries,  woods,  marshes,  waters, 
lakes,  fishings,  hawkings,  huntings,  and  fowlings,  and  all  other  roycd- 
ties,  profits,  commodities,  and  hereditaments  to  the  said  several 
islands,  lands,  and  premises  belonging  and  appertaining  with  their 
and  every  of  their  appurtenances,  and  all  the  estate,  right,  title,  inter- 
est, benefit,  and  advantage,  claim,  and  demand  of  the  king,  in  the 
said  land  and  premises ; "  the  letters-patent  proceed  to  confer  upon 
him,  his  heirs,  deputies,  agents,  commissioners,  and  assigns,  the 
powers  of  government  with  a  proviso  that  the  statutes,  ordinances, 
and  proceedings,  established  by  his  authority  should  '^  not  be  contrary 
to,  but  as  nearly  as  might  be,  agreeable  to  the  laws,  statutes,  and 
government  of  the  realm  of  England ;  saving  also  an  appeal  to  the 
king,  in  all  cases,  from  any  judgment  or  sentence  which  might  be 
given  in  the  colony,  and  authorizing  the  duke,  his  heirs  and  assigns, 
to  lead  and  transport  out  of  any  of  the  realms  of  the  king  to  the 
country  granted,  all  such  and  so  many  of  his  subjects  or  strangers 
not  prohibited,  or  under  restraint,  who  would  become  the  Moving 
subjects '  of  the  king,  and  live  under  his  allegiance,  and  who  should 
willingly  accompany  the  duke,  his  heirs  and  assigns." 

The  right  of  the  king  to  make  this  grant,  with  all  of  its  preroga- 
tives and  powers  of  government,  cannot  at  this  day  be 
*  questioned.  But  in  order  to  enable  us  to  determine  the  [  *  409  ] 
nature  and  extent  of  the  interest  which  it  conveyed  to  the 
duke,  it  is  proper  to  inquire  into  the  character  of  the  right  claimed 
by  the  British  crown  in  the  country  discovered  by  its  subjects,  on 
this  continent;  and  the  principles  upon  which  it  was  parcelled  out 
and  granted. 

The  English  possessions  in  America  were  not  claimed  by  right  of 
conquest  but  by  right  of  discover/.    For  according  to  the  principles 
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of  international  law,  as  then  understood  by  the  civilized  powers  of 
Europe,  the  Indian  tribes  in  the  new  world  were  regarded  as  mere 
temporary  occupants  of  the  soil,  and  the  absolute  rights  of  property 
and  dominion  were  held  to  belong  to  the  European  nation  by  which 
any  particular  portion  of  the  country  was  first  discovered.  What- 
ever forbearance  may  have  been  sometimes  practised  towards  the 
unfortunate  aborigines,  either  from  humanity  or  policy,  yet  the  terri- 
tory they  occupied  was  disposed  of  by  the  governments  of  Europe 
at  their  pleasure,  as  if  it  had  been  found  without  inhabitants.  The 
grant  to  the  Duke  of  York,  therefore,  was  not  of  lands  won  by  the 
sword ;  nor  were  the  government  or  laws  he  was  authorized  to  estab- 
lish intended  for  a  conquered  people. 

The  country  mentioned  in  the  letters-patent,  was  held  by  the  king 
in  his  public  and  regal  character  as  the  representative  of  the  nation, 
and  in  trust  for  them.  The  discoveries  made  by  persons  acting  un- 
der the  authority  of  the  government  were  for  the  benefit  of  the 
nation;  and  the  crown,  according  to  the  principles  of  the  British 
constitution,  was  the  proper  organ  to  dispose  of  the  public  domains ; 
and  upon  these  principles  rest  the  various  charters  and  grants  of  ter- 
ritory made  on  this  continent  The  doctrine  upon  this  subject  is 
clearly  stated  in  the  case  of  Johnson  v,  M'Intosh,  8  Wheat  595.  In 
that  case  the  court,  after  stating  it  to  be  a  principle  of  universal  law 
that  an  uninhabited  country,  if  discovered  by  a  number  of  individuals 
who  owe  no  allegiance  to  any  government,  becomes  the  property  of 
the  discoverers,  proceed  to  say  that :  ^  If  the  discovery  be  made  and 
possession  taken  under  the  authority  of  an  existing  government  which 
is  acknowledged  by  the  emigrants,  it  is  supposed  to  be  equally  well 
settled  that  the  discovery  is  made  for  the  benefit  of  the  whole  nation; 
and  the  vacant  soil  is  to  be  disposed  of  by  that  organ  of  the  govern- 
iiient  which  has  the  constitutional  power  to  dispose  of  the 
[  *  410  ]  *  national  dominions ;  by  that  organ,  in  which  all  territory  is 
vested  by  law.  According  to  the  theory  of  the  British  con- 
stitution, all  vacant  lands  are  vested  in  the  crown  as  representing  the 
nation,  and  the  exclusive  power  to  grant  them  is  admitted  to  reside 
in  the  crown,  as  a  branch  of  the  royal  prerogative.  It  has  been 
already  shown  that  this  principle  was  as  fully  recognized  in  America 
as  in  the  island  of  Great  Britidn." 

This  being  the  principle  upon  which  the  charter  in  question  was 
founded,  by  what  rules  ought  it  to  be  construed  ? 

We  do  not  propose  to  meddle  with  the  point  which  was  very  much 
discussed  at  the  bar,  as  to  the  power  of  the  king  since  Magna  Charta 
to  grant  to  a  subject  a  portion  of  the  soil  covered  by  the  navigable 
waters  of  the  kingdom,  so  as  to  gi^^  him  an  immediate  and  exclusive 
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tight  of  fishery  either  for  shell-fish  or  floating  fiish  within  the  limits  of 
his  grant  The  question  is  not  firee  firom  donbt,  and  the  authorities 
referred  to  in  the  EngUsh  books  cannot  perhaps  be  altogether  recon- 
ciled. Bnt  firom  the  opinions  expressed  by  the  justices  of  the  court 
of  king's  bench>  in  the  case  of  BlundeU  v.  Catterall,  5  Bam.  &  Aid. 
287,  294,  304,  309;  and  in  the  case  of  The  Duke  of  Somerset  v. 
Fogwell,  5  Bam.  &  Cress.  883,  884,  the  question  must  be  regarded 
as  settled  in  England  against  the  right  of  the  king  since  Magna 
Charta  to  make  such  a  grant.  The  point  does  not,  however,  arise  in 
this  case  unless  it  shall  first  be  decided  that  in  the  grant  to  the  Duke 
of  York,  the  king  intended  to  sever  the  bottoms  of  the  navigable 
waters  firom  the  prerogative  powers  of  government  conferred  by  the 
same  charter ;  and  to  convert  them  into  mere  firanchises  in  the  hands 
of  a  subject,  to  be  held  and  used  as  his  private  property.  And  we 
the  more  willingly  forbear  to  express  an  opinion  on  this  subject,  be- 
cause it  has  ceased  to  be  a  matter  of  much  interest  in  the  United 
States.  For  when  the  Revolution  took  place,  the  people  of  each 
State  became  themselves  sovereign;  and  in  that  character  hold  the 
absolute  right  to  all  their  navigable  waters  and  the  soils  under  them 
for  their  own  common  use,  subject  only  to  the  rights  since  surren- 
dered by  the  constitution  to  the  general  government  A  grant  made 
by  their  authority  must  therefore  manifestly  be  tried  and  determined 
by  different  principles  firom  those  which  apply  to  grants  of 
the  British  crown,  *when  the  title  is  held  by  a  single  indi-  [  *411  ] 
vidual  in  trust  for  the  whole  nation. 

Neither  is  it  necessary  to  examine  the  many  cases  which  have 
been  cited  in  the  argument  on  both  sides,  to  show  the  degree  of 
strictness  with  which  grants  of  the  king  are  to  be  constraed.  The 
decisions  and  authorities  referred  to  apply  more  properly  to  a  grant 
of  some  prerogative  right  to  an  individiml  to  be  held  by  him  as  a 
firanchise,  and  which  is  intended  to  become  private  property  in  his 
hands.  The  dominion  and  property  in  navigable  waters,  and  in  the 
lands  under  them,  being  held  by  the  king  as  a  public  trast,  the  grant 
to  an  individual  of  an  exclusive  fishery  in  any  portion  of  it,  is  so 
much  taken  firom  the  common  fund  intrusted  to  his  care  for  the  com- 
mon benefit  In  such  cases,  whatever  does  not  pass  by  the  grant, 
still  remains  in  the  crown  for  the  benefit  and  advantage  of  the  whole 
community.  Grants  of  that  description  are  therefore  constraed 
strictly —  and  it  will  not  be  presumed  that  he  intended  to  part  from 
any  portion  of  the  public  domain,  unkss  dear  and  especial  word9 
are  used  to  denote  it.  But  in  the  case  before  us,  the  rivers,  bays, 
and  arms  of  the  sea,  and  all  prerogative  rights  within  the  limits  of 
the  charter,  undoubtedly  passed  to  the  Duke  of  York,  and  were  in* 
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tended  to  pass,  except  those  saved  ia  the  letters-patent.  The  words 
used  evidently  show  this  intention ;  and  there  is  no  room,  therefore, 
for  the  application  of  the  rule  above  mentioned. 

The  questions  upon  IMs  charter  are  very  different  ones.  They 
are :  Whether  the  dominion  and  propriety  in  the  navigable  waters, 
and  in  the  soils  under  them,  passed  as  a  part  of  the  prerogative  rights 
annexed  to  the  political  powers  conferred  on  the  duke  ?  Whether 
in  his  hands  they  were  intended  to  be  a  trust  for  the  common  use 
of  the  new  community  about  to  be  established;  or  private  property 
to  be  parcelled  out  and  sold  to  individuals,  for  his  own  benefit  And 
in  deciding  a  question  like  this,  we  must  not  look  merely  to  the  strict 
technical  meaning  of  the  words  of  the  letters-patent  The  laws  and 
institutions  of  England,  the  history  of  the  times,  the  object  of  the 
charter,  the  contemporaneous  construction  given  to  it,  and  the  usages 
under  it,  for  the  century  and  more  which  has  since  elapsed,  are  all 
entitled  to  consideration  and  weight  -  It  is  not  a  deed  conveying 
private  property  to  be  interpreted  by  the  rules  applicable  to 
[  *  412  ]  cases  of  that  description.  *  It  was  an  instrument  upon 
which  was  to  be  founded  the  institutions  of  a  great  political 
community  ;  and  in  that  light  it  should  be  regarded  and  construed. 

Taking  this  rule  for  our  guide,  we  can  entertain  no  doubt  as  to 
the  true  construction  of  these  letters-patent  The  object  in  view 
appears  upon  the  face  of  them.  They  were  made  for  the  purpose 
of  enabling  the  Duke  of  York  to  establish  &  colony  upon  the  newly 
discovered  continent,  to  be  governed,  as  nearly  as  circumstances 
would  permit,  according  to  the  laws  and  usages  of  England ;  and  in 
which  the  duke,  his  heirs  and  assigns,  were  to  stand  in  the  place  of 
the  king,  and  administer  the  government  according  to  the  principles 
of  the  British  constitution.  And  the  people  who  were  to  plant  this 
colony,  and  to  form  the  political  body  over  which  he  was  to  rule, 
were  subjects  of  Great  Britain,  accustomed  to  be  governed  accord- 
ing to  its  usages  and  laws. 

It  is  said  by  Hale  in  his  Treatise  de  Jure  Maris,  Harg.  Law  Tracts, 
11,  when  speaking  of  the  navigable  waters,  and  the  sea  on  the  coasts 
within  the  jurisdiction  of  the  British  crown  ^*  that  although  the  king 
is  the  owner  of  this  great  waste,  and,  as  a  consequent  of  his  propriety, 
hath  the  primary  right  of  fishing  in  the  sea  and  creeks,  and  arms 
thereoj^  yet  the  common  people  of  England  have  regularly  a  liberty 
of  fishing  in  the  sea,  or  creeks,  or  arms  thereof  as  a  public  conunon 
of  piscary,  and  may  not,  without  injury  to  their  right,-  be  restrained 
of  it,  unless  in  such  places,  creeks,  or  navigable  rivers,  where  either 
the  king  or  some  particular  subject  hath  gained  a  propriety  exdusivs 
of  that  common  liberty.'^ 
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The  principle  here  stated  by  Hale,  as  to  ^'  the  public  common  of 
piscary  "  belonging  to  the  common  people  of  England,  is  not  ques- 
tioned by  any  English  writer  upon  that  subject.  The  point  upon 
which  different  opinions  have  been  expressed,  is,  whether  since  Magna 
Charta,  ''  either  the  king,  or  any  particular  subject,  can  gain  a  pro« 
priety  exclusive  of  the  common  liberty."  For,  undoubtedly,  rights  of 
fishery,  exclusive  of  the  common  liberty,  are  at  this  day  held  and 
enjoyed  by  private  individuals  under  ancient  grants.  But  the  exist- 
ence of  a  doubt  as  to  the  right  of  the  king  to  make  such  a  grant  after 
Magna  Charta,  would,  of  itself,  show  how  fixed  has  been  the  policy 
of  that  government  on  this  subject  for  the  last  600  years, 
and  how  carefully  it  *  has  preserved  this  common  right  for  [  *  418  ] 
the  benefit  of  the  public.  And  there  is  nothing  in  the 
charter  before  us  indicating  that  a  different  and  opposite  line  of  policy 
was  designed  to  be  adopted  in  that  colony.  On  the  contrary,  after 
enumerating  in  the  clause  hereinbefore  quoted,  some  of  the  preroga- 
tive rights  annexed  to  the  crown,  but  not  all  of  them,  general  words 
are  used,  conveying  ''all  the  estate,  right,  title,  interest,  benefiti 
advantage,  claim,  and  demand  "  of  the  king,  in  the  lands  and  prem- 
ises before  granted.  The  estate  and  rights  of  the  king  passed  to 
the  duke  in  the  same  condition  in  which  they  had  been  held  by  the 
crown,  and  upon  the  scime  trustfs.  Whatever  was  held  by  the  king 
as  a  prerogative  right,  passed  to  the  duke  in  the  same  character. 
And  if  the  word  ''soils''  be  an  appropriate  word  to  pass  lands 
covered  with  navigable  water,  as  contended  for  on  the  part  of  the 
defendant  in  error,  it  is  associated  in  the  letters-patent  with  "  other 
royalties,"  and  conveyed  as  such.  No  words  are  used  for  the  pur- 
pose of  separating  them  from  tiie  jura  regalia^  and  converting  them 
into  private  property,  to  be  held  and  enjoyed  by  the  duke,  apart  from, 
and  independent  of  the  political  character  with  which  he  was  clothed 
by  the  same  instrument  Upon  a  different  construction,  it  would 
have  been  impossible  for  him  to  have  complied  with  the  conditions 
of  the  grant  For  it  was  expressly  enjoined  upon  him,  as  a  duty  in 
the  government  he  was  about  to  establish,  to  make  it  as  near  as 
might  be  agreeable  in  their  new  circumstances,  to  the  laws  and 
statutes  of  England ;  and  how  could  this  be  done  if,  in  the  charter 
itself,  this  high  prerogative  trust  viras  severed  from  the  regal  author* 
ity  ?  If  the  shores,  and  rivers,  and  bays,  and  arms  of  the  sea,  and 
the  land  under  them,  instead  of  being  held  as  a  public  trust  for  the 
benefit  of  the  whole  conmiunity,  to  be  freely  used  by  all  for  navigap- 
tion  and  fishery,  as  well  for  shell-fish  as  floating  fish,  had  been  con* 
verted  by  the  charter  itself  into  private  property,  to  be  parcelled  oat 
and  sold  by  the  duke  for  his  own  individual  emolument?     There  is 
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nothing  we  think  in  the  terms  of  the  lettere-patent,  or  in  the  pur- 
poses for  which  it  was  granted,  that  would  justify  this  oonstructioiL 
And  in  the  judgment  of  the  court,  the  land  under  the  navigable 
waters  passed  to  the  grantee  as  one  of  the  royalties  incident  to  the 
powers  of  government ;  and  were  to  be  held  by  him  in  the  same 

manner,   and  for  the  same  purposes  that  the  navigable 
[  *  414  ]  *  waters  of  England,  and  the  soils  under  them,  are  held  by 

the  crown. 
This  opinion  is  confirmed  by  referring  to  similar  grants  for  other 
tracts  of  country  upon  this  coniinenti  made  about  the  same  period 
of  time.     Various  other  charters  for  large  territories  on  the  Atlantic 
coast,  were  granted  by  different  monarchs  of  the  Stuart  dynasty  to 
different  persons,  for  tiie  purposes  of  settlement  and  colonization,  in 
which  the  powers  of  govarnment  were  united  with  the  grant  of  terri- 
tory.    Some  of  these  charters  very  nearly  resembled  in  every  respect 
the  one  now  in  controversy ;  and  none  of  them,  it  is  believed,  differed 
materially  from  it  in  the  terms  in  whidi  the  bays,  rivers,  and  arms 
of  the  sea,  and  the  soils  under  them,  were  conveyed  to  the  granteea 
Yet,  in  no  one  of  these  colonies  has  the  soil  under  its  navigable 
waters,  and  the  rights  of  fishery  for  shell-fish  or  floating  fish,  been 
severed  by  the  letters-patent  firom  the  powers  of  government.     In  all 
of  them,  firom  the  time  of  the  settlement  to  the  present  day,  the  pre- 
vious habits  and  usages  of  the  colonists  have  been  respected,  and 
they  have  been  accustomed  to  enjoy  in  common,  the  benefits  and 
advantages  of  the  navigable  waters  for  the  same  purposes,  and  to 
the  same  extent,  that  they  have  been  used  and  enjoyed  for  centuries 
in  England.     Indeed,  it  could  not  well  have  been  otiierwise ;  for  the 
men  who  first  formed  the  English  settlements,  could  not  have  been 
expected  to  encounter  the  many  hardships  that  unavoidably  attended 
their  emigration  to  the  new  world,  and  to  people  the  banks  of  its 
bays  and  rivers,  if  the  land  under  the  water  at  their  very  doors  was 
liable  to  immediate  appropriation  by  another,  as  private  property ; 
and  the  settler  upon  the  fast  land  thereby  excluded  firom  its  enjoy- 
ment, and  unable  to  take  a  shell-fish  firom  its  bottom,  or  fasten  there 
a  stake,  or  even  bathe  in  its  waters  without  becoming  a  trespasser 
upon  the  rights  of  another.     The  usage  in  New  Jersey  has,  in  this 
respect,  firom  its  original  settlement,  conformed  to  the  practice  of  the 
other  chartered  colonies.     And  it  would  require  very  plain  language 
in  these  letters-patent  to  persuade  us  that  the  public  and  common 
right  of  fishery  in  navigable  waters,  which  has  been  so  long  and  so 
carefully  guarded  in  England,  and  which  was  preserved  in   every 
other  colony  founded  on  the  Atlantic  borders,  was  intended,  in  tins 
one  instance,  to  be  taken  away.     But  we  see  nothing  in  the  charts 
to  require  this  conclusion. 
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*  The  same  principleB  upon  which  the  court  have  decided  [  *415  } 
upon  the  construction  of  the  letters-patent  to  the  Duke  of 
York,  apply  with  equal  force  to  the  surrender  afterwards  made  by 
the  twenty-four  proprietors*  It  appears  by  the  special  verdict,  that 
all  the  interest  of  the  duke  in  East  New  Jersey,  including  the  royal- 
ties and  powers  of  government,  were  conveyed  to  these  proprietors, 
as  fully  a:id  amply  and  in  the  same  condition  as  they  had  been 
granted  to  him ;  and  they  had  the  same  dominion  and  propriety  in 
the  bays,  and  rivers,  and  arms  of  the  sea,  and  the  soil  under  themi 
and  in  the  rights  of  fishery,  that  had  belonged  to  him  under  the 
original  charter.  In  their  hands,  therefore,  as  well  as  in  those  of  the 
duke,  this  dominion  and  propriety  was  an  incident  to  the  regal 
authority,  and  was  held  by  them  as  a  prerogative  right,  associated 
with  the  powers  of  government  And  being  thus  entitled,  they,  in 
1702,  surrendered  and  yielded  up  to  Anne,  Queen  of  England,  and 
to  her  heirs  and  successors,  ^all  the  powers  and  authorities  in  the 
said  l6tters-patent  granted,  to  correct,  punish,  pardon,  govern,  and 
rule  all  or  any  of  her  majesty's  subjects,  or  others,  who  then  were  in- 
habitants, or  thereafter  might  adventure  into  or  inhabit  within  the 
said  province  of  East  New  Jersey ;  and  also  to  nominate,  make,  con- 
stitute, ordain,  and  confirm  any  laws,  orders,  ordinances,  directions, 
and  instruments  for  those  purposes,  or  any  of  them ;  and  to  nomi- 
nate, constitute,  or  appoint,  revoke,  discharge,  change,  or  alter  any 
governor  or  governors,  officers  or  ministers,  which  were  or  should  be 
appointed  within  the  said  province ;  and  to  make,  ordain,  and  estab- 
lish any  orders,  laws,  directions,  instruments,  forms,  or  ceremonies  of 
government  and  magistracy,  for  or  concerning  the  same,  or  on  the 
sea,  in  going  to  or  coming  firom  the  same ;  or  to  put  in  execution,  or 
abrogate,  revoke,  or  change  such  as  were  already  made,  for  or  con- 
cerning such  government,  or  any  of  them ;  and  also  all  the  powers 
and  authorities  by  the  said  letters-patent  to  use  and  exercise  martial 
law  in  the  said  province  of  East  New  Jersey ;  and  to  admit  any 
person  or  persons  to  trade  or  traffic  there ;  and  of  encountering,  re* 
pelling,  and  resisting  by  force  of  arms,  any  person  or  persons  attempt- 
ing to  inhabit  there  without  the  license  of  them,  the  said  proprietors, 
their  heirs  and  assigns ;  and  all  other  the  powers,  authorities,  ai^ 
privileges  of  and  concerning  the  government  of  the  pro- 
vince last  aforesaid,  or  the  *  inhabitants  thereof,  which  were  [  *416  ]  • 
granted  or  mentioned  to  be  granted  by  the  said  several 
above-recited  letters-patent,  or  either  of  them ; "  which  said  surrender 
was  afterwards  accepted  by  the  queen. 

We  give  the  words  of  the  surrender  as  found  by  the  special  ver- 
dict, and  they  are  broad  enough  to  cover  all  the  jura  regalia  which 
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belonged  to  the  proprietors.  They  yield  ap  '^  all  the  powers,  author 
ities,  and  privileges  of  and  concerning  the  government  of  the  pro* 
vince ;  '^  and  the  right  in  dispute  was  one  of  these  authorities  and 
privileges.  No  words  are  used  for  the  purpose  of  withholding  from 
the  crown  any  of  its  ordinary  and  well-known  prerogatives.  The 
surrender,  according  to  its  evident  object  and  meaning,  restored  them 
in  the  same  plight  and  condition  in  which  they  originally  came  to 
the  hands  of  the  Duke  of  York.  Whatever  he  held  as  a  royal  or 
prerogative  right,  was  restored,  with  the  political  power  to  which  it 
was  incident.  And  if  the  great  right  of  dominion  and  o^^nership  in 
the  rivers,  bays,  and  arms  of  the  sea,  and  the  soils  under  them,  were 
to  have  been  severed  from  the  sovereignty,  and  withheld  from  the 
crown ;  if  the  right  of  common  fishery  for  the  common  people,  stated 
by  Hale  in  the  passage  before  quoted,  was  intended  to  be  with- 
drawn, the  design  to  make  this  important  change  in  this  particular 
territory  would  have  been  clearly  indicated  by  appropriate  terms ; 
and  would  not  have  been  left  for  inference  from  ambiguous  lan- 
guage. 

The  negotiations  previous  to  the  surrender  have  been  referred  to, 
in  order  to  influence  the  construction  of  the  deed.  But  whatever 
propositions  may  have  been  made,  or  opinions  expressed  before  the 
execution  of  that  instrument,  the  deed  itself  must  be  regarded  as  the 
final  agreement  between  the  parties;  and  that  deed,  by  its  plain 
words,  reestablished  the  authority  of  the  crown,  with  all  of  its  cus- 
tomary powers  and  privileges.  And  when  the  people  of  New  Jersey 
took  possession  of  the  reins  of  government,  and  took  into  their  own 
hands  the  powers  of  sovereignly,  the  prerogatives  and  regalities 
which  before  belonged  either  to  the  crown  or  the  parliament,  became 
immediately  and  rightfully  vested  in  the  State. 

This  construction  of  the  surrender  is  evidently  the  same  with  that 
which  it  received  from  all  the  parties  interested  at  the  time  it  was 
executed  For  it  appears  by  the  history  of  New  Jersey, 
[  *  417  ]  *  as  gathered  from  the  acts,  documents,  and  proceedings  of 
the  public  authorities,  that  the  crown  and  the  provincial 
government  established  by  its  authority  always  afterwards  in  this 
territory,  exe^rcised  the  same  prerogative  powers  that  the  king  was 
accustomed  to  exercise  in  his  English  dominions.  And,  as  concerns 
the  particular  dominion  and  propriety  now  in  question,  the  colonial 
government  from  time  to  time  authorized  the  construction  of  bridges 
with  abutments  on  the  soil  covered  by  navigable  waters  ;  established 
posts ;  authorized  the  erection  of  wharves ;  and,  as  early  as  1719, 
passed  a  law  for  the  preservation  of  the  oyster  fishery  in  its  watefs. 
The  public  usages,  also,  in  relation  to  the  fisheries  continued  to  oe 


Digitized  by  VjOOQIC 


JANUARY  TERM,   1842.  85r) 

Martin  v.  WaddeU.    16  P. 

the  same.  And  firom  1702,  when  the  sunender  was  made,  mitil  a 
yery  recent  date,  the  people  of  New  Jersey  have  exercbed  and  en- 
joyed the  rights  of  fishery,  for  shell-fish  and  floating  fish,  as  a  com* 
mon  and  midoubted  right,  without  opposition  or  remonstrance  from 
ttie  proprietors.  The  few  unimportant  grants  made  by  them  at 
diflferent  times  ranning  into  the  navigable  waters,  which  were  pro- 
duced in  the  argument,  do  not  appear  to  have  been  recognized  as 
valid  by  the  provincial  or  state  authorities,  nor  to  have  been  sanc- 
tioned by  the  courts.  And  the  right  now  claimed  was  not  seriously 
Asserted  on  their  part,  before  the  case  of  Arnold  v»  Mundy,  reported 
in  1  Halstead,  1 ;  snd  which  suit  was  not  instituted  until  the  year 
1818 ;  and,  upon  that  occasion,  the  supreme  court  of  the  State  held, 
that  the  claim  made  by  the  proprietors  was  without  foundation. 

The  effect  of  this  decision  by  the  state  court  has  been  a  good  deal 
discussed  at  the  bar.  It  is  insisted  by  the  plaintifGs  in  error  that,  as 
the  matter  in  dispute  is  local  in  its  character,  and  the  controversy 
concerns  only  fixed  property,  within  the  limits  of  New  Jersey,  the 
decision  of  her  tribunals  ought  to  settie  the  construction  of  the  char- 
ter, and  that  the  courts  of  the  United  States  are  bound  to  follow  it. 
It  may,  however,  be  doubted  whether  this  case  falls  within  the  rule, 
in  relation  to  the  judgments  of  state  courts  when  expounding  their 
own  constitution  and  laws. 

The  question  here  depends,  not  upon  the  meaning  of  instruments 
firamed  by  the  people  of  New  Jersey,  or  by  their  authority,  but  upon 
charters  granted  by  the  British  crown,  under  which  certain 
rights  are  claimed  by  the  State,  on  the  one  hand,  and  *by  [  *  418  ] 
private  individuals  on  the  other.  And  if  this  court  had 
been  of  opinion  that  upon  the  &uce  of  these  letters-patent  the  question 
was  clearly  against  the  State,  and  that  the  proprietors  had  been  de- 
prived of  their  just  rights  by  the  erroneous  judgment  of  the  state 
court,  it  would,  perhaps,  be  difficult  to  maintain  that  this  decision  of 
itself  bound  the  conscience  of  this  court  It  is,  however,  unquestion- 
ably entitled  to  great  weight.  It  confirms  the  construction  uniformly 
placed  on  these  charters  and  instruments  by  the  other  public  authori- 
ties, and  in  which  the  proprietors  had  so  long  acquiesced.  Public 
acts  and  laws,  both  of  the  colonial  and  state  governments,  have  been 
founded  upon  this  interpretation,  and  extensive  and  valuable  improve- 
ments made  under  it.  Li  the  case  referred  to,  the  sanction  of  the 
judicial  authority  of  the  State  is  given  to  it.  And  if  the  words  of 
the  letters-patent  had  been  far  more  doubtfol  than  they  are,  this  de- 
cision, made  upon  such  a  question,  with  great  deliberation  and 
research,  ought,  in  our  judgment,  to  be  regarded  as  conclusive. 

Independentiy,  however,  of  this  decision  of  the  supreme  court  of 
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New  Jersey,  we  ore  of  opinion  that  the  proprietors  are  not  entitled 
to  the  rights  in  question,  and  the  judgment  of  the  circuit  court  must, 
therefore,  be  reversed. 

Thompson,  J.,  and  Baldwin,  J.,  dissented. 

Thompson,  J.  The  premises  in  question  in  this  case  are  a  mud- 
flat  covered  by  the  waters  of  the  Bay  of  Amboy,  in  the  State  of  New 
Jersey.  The  cause  comes  up  on  facts  found  by  a  special  verdict  in 
the  court  below,  by  which  it  appears  that  the  lessors  of  the  plaintiff 
produced  upon  the  trial  a  regular  deduction  of  title  from  Charles  the 
Second  down  to  themselves,  and  the  premises  in  question  are  ad- 
mitted to  be  within  the  grant.  And  the  general  question  in  the  case 
is  whether  this  mud-flat  passed  under  the  grant,  and,  in  virtue  of  the 
several  conveyances  set  out  in  the  special  verdict,  became  vested  in 
the  proprietors  of  New  Jersey  as  private  property.  The  opinion  of  a 
majority  of  the  court  is  against  this  right ;  in  which  opinion,  however, 
I  cannot  concur,  and  shall  briefly  assign  the  reasons  upon  which  my 
opinion  rests. 

Some  objections  have  been  made  to  the  right  of  maintain- 
[  *  419  ]  ing  *  an  action  of  ejectment,  growing  out  of  the  nature  of 
the  subject-matter  in  controversy.  There  can  be  no  grounds 
for  such  an  objection.  The  subject  in  question  is  the  right  to  land, 
and  not  to  water.  It  is  the  ordinary  case  of  an  ejectment  for  land 
covered  with  water,  and  the  premises  are  so  set  out  and  described  in 
the  declaration ;  and  the  special  verdict  finds  that  the  lessors  of  the 
plaintiff,  under  the  title  by  them  shown,  entered  into  the  tenements 
with  the  appurtenances  in  the  declaration  mentioned,  and  was  there- 
of possessed  until  the  defendant  afterwards  entered  upon,  and  ejected, 
expelled,  and  removed  the  plaintiff  from  such  possession.  So  that 
the  subject-matter  in  controversy  is  found  not  only  to  be  susceptible 
of  actual  possession,  but  to  have  been  so  possessed  and  enjoyed. 

A  majority  of  the  court  seem  to  have  adopted  the  doctrine  of  Ar- 
nold V*  Mundy,  decided  in  the  supreme  court  of  New  Jersey,  1  Habt 
1,  in  which  it  is  held  that  navigable  rivers,  where  the  tide  ebbs  and 
flows,  and  the  ports,  bays,  and  coasts  of  the  sesi,  including  both  the 
waters  and  the  land  under  the  water,  are  common  to  the  people  of 
New  Jersey ;  and  that,  under  the  grant  of  Charles  the  Second  to  the 
Duke  of  York,  all  the  rights  which  they  call  royalties  passed  to  the 
duke  as  governor  of  the  province,  exercising  the  royal  authority,  and 
not  as  proprietor  of  the  soil ;  but  that  he  held  them  as  trustee  for  the 
benefit  of  all  settiers  in  the  province,  and  that  the  proprietors  did  not 
acquire  any  such  right  to  the  soil ;  that  they  would  grant  a  several 
fishery ;  and  that  no  person  who  plants  a  bed  of  oysters  in  a  naviga* 
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ble  river  has  such  property  in  the  oysters  as  to  enable  him  to  main- 
tain an  action  of  trespass  against  any  one  who  encroaches  upon  it. 
And  .this  rests  on  the  broad  proposition  that  the  title  to  the  land  under 
the  water  did  not  and  could  not  pass  to  the  Duke  of  York  as  private 
property.  To  maintain  this  proposition,  it  must  rest  on  the  ground 
that  the  land  under  the  water  of  a  navigable  river  is  not  the  subject 
of  a  private  right ;  for  if  it  can  be  conveyed  by  words,  the  grant  in 
the  present  case  is  broad  enough  to  pass  the  title  to  the  land  in  ques- 
tion. 

It  is  worthy  of  observation  that  the  course  of  New  Jersey  in  rela- 
tion to  this  claim  is  hardly  consistent  with  her  pretensions.  In  the 
case  of  Arnold  v.  Mundy,  1  Halst.  1,  the  chief  justice  says,  upon  the 
Revolution,  all  these  rights  became  vested  in  the  people  of 
New  •Jersey,  as  the  sovereign  of  the  country,  and  are  now  [  *  420  ] 
in  their  hands,  and  the  legislature  may  regulate  them,  &c. 
But  the  power  which  may  be  exercised  by  the  sovereignty  of  the 
State  is  nothing  more  than  what  is  called  the  jus  regium  —  the  right 
of  regulating,  improving,  and  securing  the  same,  for  the  benefit  of 
every  individual  citizen.  The  sovereign  power  itself,  therefore,  can- 
not consistentiy  with  the  principles  of  the  law  of  nature  and  the  con- 
stitution of  a  well-ordered  society,  make  a  direct  and  absolute  grant 
of  the  waters  of  the  State,  divesting  all  the  citizens  of  a  common 
right.  It  would  be  a  grievance  which  never  could  be  long  borne  by 
a  free  people. 

If  this  be  the  received  doctrine  in  New  Jersey  in  relation  to  the 
navigable  waters  of  that  State,  and  the  oyster  fisheries,  they  remain 
common  to  all  the  citizens  of  New  Jersey,  and  never  can  be  appro- 
priated to  any  private  or  individual  use,  and  all  laws  having  such 
object  in  view  must  be  utterly  null  and  void ;  and  it  is  difficult  to 
perceive  how  the  law  of  New  Jersey,  found  by  the  special  verdict, 
can  be  sustained.  This  act  declares  that  the  shore  and  land  covered 
with  water  may  be  set  apart  and  laid  out  by  conmiissioners  for  the 
purpose  of  growing  and  planting  oysters  thereon,  reserving  such  parts 
as  might  be  judged  necessary  for  public  accommodation;  provided 
that  nothing  in  the  said  act  contained  should  authorize  the  commis- 
sioners to  present  any  obstruction,  or  cause  any  injury  to  the  naviga- 
tion of  the  said  sound  and  river,  or  to  any  fishery  or  fisheries  therein. 
Here,  the  legislature  treat  these  flats  in  all  respects  as  land,  to  be  used 
for  planting  and  growing  oysters,  and  for  the  use  of  which  a  revenue 
is  derived  to  the  State  by  the  payment  of  a  rent  reserved.  It  is  not 
the  use  of  the  water  for  any  public  purpose  that  this  law  contem- 
plates, but  an  exclusive  right  to  the  use  of  the  land  under  the  water; 
in  contradistinction  to  the  use  of  the  water  for  purposes  of  naviga* 
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tion ;  and  that  this  law  is  so  to  be  considered  is  manifest  firom  the 
proviso  that  no  obstruction  should  be  made  to  the  fishery  or  fisheries 
therein,  and  here  is  a  manifest  distinction  made  between  a  fishery 
and  an  oyster-bed.  For  if  it  had  been  miderstood  that  the  fisheries 
included  oysteries,  the  enacting  clause  and  the  proviso  would  present 
a  glaring  inconsistency.     The  enacting  dtause  authorizes  the  setting 

apart  the  oystery  to  exclusive  private  use,  when,  by  the  pro- 
[  *421  ]  viso,  no  obstruction  is  to  *  be  made  to  the  fisheries.     So 

that  if  an  oystery  is  a  fishery,  the  owner  is  deprived  of  the 
exclusive  use  of  it  The  act  seems  to  be  founded  upon  a  distinction 
clearly  held  up  in  many  cases  to  be  found  in  the  books,  between  an 
oystery  and  a  fishery  in  the  common  use  of  the  term.  The  one  ap- 
plying to  the  use  of  land  under  the  water,  which  is  peculiarly  adapted 
to  the  growing  of  oysters,  and  to  be  used  for  that  purpose  in  the  cul- 
tivation of  oysters,  as  other  lands  are  used  for  the  purpose  to  which 
they  are  psurticularly  adapted.  Whereas  a  fishery,  in  common  accep- 
tation, has  reference  to  the  use  of  the  water  for  floating  fish,  and  this 
is  a  very  obvious  and  natural  distinction. 

That  the  titie  to  land  under  a  navigable  stream  of  water  must  be 
held  subject  to  certain  public  rights,  cannot  be  denied.  But  the 
question  still  remains,  what  are  such  public  rights?  Navigation, 
passing  and  repassing,  are  certainly  among  those  public  rights.  And 
should  it  be  admitted  that  the  right  to  fish  for  floating  fish  was  in- 
cluded in  this  public  right,  it  would  not  decide  the  present  question. 
The  premises  in  dispute  are  a  mud-flat,  and  the  use  to  which  it  has 
been  and  is  claimed  to  be  applied,  is  the  growing  and  planting  of 
oysters.  It  is  the  use  of  land,  and  not  of  water,  that  is  in  question. 
For  the  purpose  of  navigation  the  water  is  considered  as  a  public 
highway,  common  to  all,  like  a  public  highway  on  land.  If  land 
over  which  a  public  highway  passes  is  conveyed,  the  soil  passes,  sub* 
ject  to  that  use,  and  the  purchaser  may  maintain  an  action  for  an 
injury  to  this  soil  not  connected  with  the  use ;  and  whenever  it  ceases 
to  be  used  as  a  public  highway,  the  exclusive  right  of  the  owner  at- 
taches ;  so  with  respect  to  the  land  under  water,  the  public  use  for 
passing  and  repassing,  and  all  the  purposes  for  which  a  public  way 
may  be  used,  are  open  to  the  public,  the  owner,  nevertheless,  retain- 
ing all  the  rights  and  benefits  of  the  soil,  that  may  not  impede  or  in- 
terfere with  the  use  as  a  public  highway.  Should  a  coal-mine,  for 
instance,  be  discovered  under  such  highway,  it  would  belong  to  the 
owner  of  the  soil,  and  might  be  used  for  his  benefit,  preserving  unim- 
paired the  public  highway.  So  with  respect  to  an  oyster-bed,  which 
is  local,  and  is  attached  to  the  soil.  It  is  not  the  water  that  is  over 
the  beds  that  is  claimed ;  that  is  common,  and  may  be  used  by  the 
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public ;  but  the  use  of  the  soil  by  the  owner,  which  is  con- 
sistent with  the  use  of  the  wate^  by  the  public,  *  is  reserved  [  *  422  ] 
to  the  owner.  Suppose  this  mud-flat  should,  by  the  wash 
from  the  shore,  or  the  receding  of  the  water,  or  in  any  other  manner, 
be  filled  up,  and  become  solid  ground,  which  is  by  no  means  an  ex- 
travagant supposition,  would  not  the  proprietors  be  considered  the 
owners  of  this  land,  and  have  the  exclusive  right  to  the  use  and  en- 
joyment of  it,  if  they  had  in  no  way  parted  with  such  right  ?  Tliis 
cannot  be  denied,  if  the  soil  passed  to,  and  became  vested  in,  the 
proprietors  under  the  grant  to  them.  It  surely  would  not  be  claimed 
by  the  State,  it  being  no  longer  susceptible  of  public  use. 

The  case  of  Brown  v.  Kennedy,  5  Har.  &  Johns.  195,  is  fully  to 
ibis  point  The  question  there  related  to  the  right  to  the  soil  in  the 
bed  of  a  navigable  river,  which  had  been  diverted  to  a  canal ;  and  it 
was  held  that  the  property  in  the  soil  covered  by  the  water  was  vested 
in  the  lord  proprietary,  by  the  charter  of  Maryland  That  by  the 
common  law,  the  right  was  in  the  king,  and  he  might  dispose  of  it 
sub  modo.  That  the  property  in  the  soil  may  be  granted,  subject  to 
the  jus  publicum.  That  by  the  terms  of  the  charter  to  Lord  Balti- 
more, they  clearly  passed  the  property  in  the  soil  covered  by  any 
waters  within  the  limits  of  the  charter.  And  if  the  bed  of  the  river 
had  not  been  conveyed  away,  it  would  have  remained  in  the  propri- 
etary ;  and  if  an  island  had  sprung  up,  it  would  have  been  his ;  or  if 
the  bed  of  the  river  had  been  left;  bare,  it  would  be  his,  as  the  jus 
publicum  would  be  destroyed. 

The  rules  and  principles  laid  down  by  Lord  Hale,  as  we  find  them 
in  Hargrave's  Law  Tracts,  are  admitted  as  containing  the  correct 
common  law  doctrine  as  to  the  rights  cmd  power  of  the  king  over  the 
arms  of  the  ^e€^  and  navigable  streams  of  water.  We  there  find  it 
laid  down  that  the  king  of  England  hath  a  double  right  in  the  sea, 
namely,  a  right  of  jurisdiction,  which  he  ordinarily  exercises  by  his 
admiral,  and  a  right  of  propriety  or  ownership.  Hargrave,  10.  The 
king's  right  of  propriety  or  ownership  in  the  sea  and  soil  thereof,  is 
evinced  principally  in  these  things  that  follow. 

The  right  of  fishing  in  the  sea,  and  the  creeks,  and  arms  thereof,  is 
originally  lodged  in  the  crown,  as  the  right  of  depasturing  is  origin- 
ally lodged  in  the  owner  of  the  waste  whereof  he  is  lord,  or  as  the 
right  of  fishing  belongs  to  him  that  is  the  owner  of  a  private 
or  inland  river.  But  though  the  king  is  the  owner  of  *  this  [  *  423  ] 
great  waste,  and  as  a  consequent  of  his  proprietary  hath  the 
primary  right  of  fishing  in  the  sea,  and  the  creeks,  and  arms  thereof, 
yet  the  common  people  of  England  have  regularly  a  liberty  of  fishing 
ia  the  sea,  or  creeks,  or  arms  thereof,  a"  a  public  common  of  piscary^ 
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and  may  not,  without  injury  to  their  right,  be  restrained  of  it,  unless 
in  Buch  places,  creeks,  or  navigable  rivers,  where  either  the  king,  or 
some  particular  subject,  hath  gained  a  propriety  exclusive  of  that 
common  liberty.  (11)  In  many  ports  and  arms  of  the  sea  there  is  an 
exclusion  of  public  fishing  by  prescription  or  custom,  (12)  although 
the  king  hath  primd  facie  this  right  in  the  arms  and  creeks  of  the  sea, 
commu/ni  jure^  and  in  common  presumption,  yet  a  subject  may  have 
such  a  right  in  two  ways. 

1.  By  the  king's  charter  or  grant,  and  this  is  without  question. 
The  king  may  grant  fishing  within  some  known  bounds,  though 
within  the  main  se€^  and  may  grant  the  water  and  soil  of  a  navigable 
river;  (17)  and  such  a  grant  (when  apt  words  are  used)  will  pass  the 
soil  itself;  and  if  there  shall  be  a  recess  of  the  sea,  leaving  a  quantily 
of  land,  it  will  belong  to  the  grantee.  The  second  mode  is  by  custom 
or  prescription.  There  may  be  the  right  of  fishing  without  having 
the  soil,  or  by  reason  of  owning  the  soil,  or  a  local  ^hery  that  arises 
from  ownership  of  the  soil  (18)  That  de  communijurey  the  right  of 
the  arms  of  the  sea  belong  to  the  king,  yet  a  subject  may  have  a  sep- 
arate right  of  fishing,  exclusive  of  the  Ulng  and  of  the  common  right 
of  the  subject  (20)  But  this  interest  or  right  of  the  subject  must  be 
so  used  as  not  to  occasion  a  common  annoyance  to  the  passage  of 
ships  or  boats,  for  that  is  prohibited  by  the  common  law,  as  well  as 
by  several  statutes. 

For  the  jtis  privatum^  that  is  acquired  to  the  subject  either  by  patent 
or  prescription,  must  not  prejudice  thejW|m6Ziciiii»,wherewitii  public 
rivers  or  arms  of  the  sea  are  afiected  for  public  use,  (22)  as  the  soil 
of  an  highway  in  which,  though  in  point  of  property,  may  be  a  pri- 
vate man's  freehold,  yet  it  is  charged  with  a  public  interest  of  the  ' 
people,  which  may  not  be  prejudiced  or  damnified.  (36.) 

These  rules,  as  laid  down  by  Lord  Hale,  have  always  been  consid- 
ered as  settling  the  law  upon  the  subjects  to  which  they  apply,  and 
have  been  understood  by  all  elementary  writers  as  governing 
[  *424  ]  rules,  and  have  been  recognized  by  courts  of  justice  *as 
controlling  doctrines.  They  establish  that,  by  the  common 
law,  the  king  is  the  owner  of  all  navigable  rivers,  bays,  and  shores. 
That  he  owns  them  in  full  dominion  and  propriety,  and  has  full 
power  and  authority  to  convey  the  same ;  that  he  may  grant  a  sev- 
eral fishery  in  a  navigable  stream;  and  the  common  law  has  annexed 
only  two  limitations  upon  this  power.  That  these  waters  shall  re- 
main highways  for  passage  and  navigation,  and  that,  whilst  they 
remain  ungranted,  there  is  a  common  right  of  fishery  in  them ;  but, 
subject  to  these  limitations,  the  king  has  as  full  power  to  convey  as 
an  individual  has  to  convey  the  land  of  which  be  is  the  owner. 
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I  see  nothing  to  countenance  the  distinctions  set  up,  that  the  king 
biMs  these  subject  as  trustee,  any  more  than  he  does  the  dry  land ; 
or  that  he  cannot  convey  them  discharged  of  the  right  of  common 
fishery.  There  is  no  reason  for  such  distinction  with  respect  to  land 
under  water.  The  true  rule  on  the  subject  is  that  primd  facie  a  fish* 
ery  in  a  navigable  river  is  common,  and  be  who  sets  up  an  exclusive 
right,  must  show  title  either  by  grant  or  prescription.  This  is  the 
doctrine  of  the  king's  bench,  in  England,  in  the  case  in  4  Burr.  2163.  . 
It  was  an  action  of  trespass  for  brecddng  and  entering  the  plaintiff's 
dose,  called  the  River  Severn,  and  the  defence  set  up  was  that  it  was 
a  navigable  river,  and  an  arm  of  the  sea,  wherein  every  subject  has  a 
right  to  fish ;  and  that  an  exclusive  right  cannot  be  maintained  by  a 
subject  in  a  river  that  is  an  arm  of  the  sea,  but  that  the  general  right 
of  fishing  is  common  to  alL  But  this  doctrine  was  not  recognized 
by  the  court  Lord  Mansfield  said,  the  rule  of  law  is  uniform.  In 
rivers  not  navigable,  the  proprietors  of  the  land  have  the  right  of  fish- 
ing on  their  respective  sides,  and  it  generally  extends  adfilum  medium 
oqutB.  But  in  navigable  rivers,  the  proprietors  of  the  land  on  each 
side  have  it  not  The  fishery  is  common.  It  is  primd  fade  in  the 
king,  and  is  public.  If  any  one  claims  it  exclusively,  he  must  show 
a  light  If  he  can  show  a  right  by  prescription,  he  may  then  exercise 
an  exclusive  right ;  though  the  presumption  is  against  him,  unless  he 
can  prove  such  a  prescriptive  right  Here  it  is  claimed  and  found. 
It  is,  therefore,  consistent  with  all  the  cases  that  he  may  have  an  ex* 
elusive  privilege  of  fishing ;  although  it  is  an  arm  of  the  sea,  such  a 
right  shall  not  be  presumed,  but  the  contrary,  primd  facie  ; 
but  it  is  capable  of  being  proved,  and  must  *  have  been  so  [  *  425  ] 
in  the  present  case.  And  Yates,  Justice,  says  he  was  con- 
cerned in  such  a  case,  but  the  right  was  not  proved,  and  so  found 
common ;  but  such  a  right  may  be  proved.  It  may  b^  appropriated 
by  prescription;  and  be  refers  to  the  royal  salmon  fishery  in  the 
River  Banne,  in  Sir  John  Davies's  Reports,  and  says  it  is  agreeable 
to  this,  and  that  it  is  a  very  good  case.  That  it  appears  by  it  that 
the  crown  may  grant  a  several  fishery  in  a  navigable  river  where  the 
sea  flows  and  reflows,  or  in  the  arm  of  the  sea.  And  he  refers  to  the 
case,  1  Mod.  105,  where,  he  observes.  Lord  Hale  says  truly  if  any  one 
will  appropriate  a  privilege  to  himself,  the  proof  lieth  on  his  side. 
Now,  if  it  may  be  granted,  it  may  be  prescribed  for ;  for  a  prescrip- 
tion implies  a  grant 

In  the  argument  of  ttus  case,  the  counsel  on  the  part  of  the  defend- 
ant referred  to  the  case  of  Warren  v.  Mathews,  as  reported  in  6  Mod. 
73,  where  it  is  said,  every  subject  of  common  right  may  fish  with 
lawful  nets,  &c.,  in  a  navigable  river,  as  well  as  in  the  seai  and  the 
VOL.  XIV.  31  ^  . 
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king's  grant  cannot  bar  them  thereof;  and  this  case  has  been  much 
relied  on  in  the  argument  of  the  case  now  before  the  court  But 
this  report  of  the  case  in  6  Mod.  73,  is  clearly  a  mistake.  It  is  the 
only  case  to  be  found  in  which  the  broad  proposition  here  stated  is 
recognized,  that  the  king's  grant  cannot  bar  the  subject  of  the  com- 
mon right  of  fishing.  And  in  the  report  of  the  same  case,  1  Salk. 
357,  the  case  as  stated  is,  that  one  claimed  solam  piscaHam^  in  the 
River  Ex,  by  a  grant  fiom  the  crown.  And  Nott,  chief  justice,  said, 
the  subject  has  a  right  to  fish  in  all  navigable  rivers  as  he  has  to  fish 
in  the  sea;  and  a  quo  warranto  ought  to  be  granted  to  try  the  title 
of  this  grantee,  and  the  validity  of  his  grant  Lord  Nott  h^ie,  no 
doubt,  meant  to  speak  of  the  primd  fade  right  of  the  subject  For 
if  he  intended  to  say  that  no  such  exclusive  right  could  be  given  by 
grant  firom  the  king,  it  would  be  absurd  to  issue  a  quo  wa/rrafito  to 
try  the  title  and  validity  of  the  grant,  if  by  no  possibility  a  valid 
grant  could  be  made.  At  all  events,  it  is  very  certain  that  tiie  king's 
bench,  in  the  case  of  Carter  v*  Murcot,  4  Burr.  2162,  did  not  recog- 
nize the  doctrine  of  Warren  and  Mathews,  as  reported  in  6  Mod  73. 
And  under  these  drcumstanees  it  is  entitled  to  no  weight  in  the  de- 
cision of  the  case  now  before  the  court 

It  is  unnecessary  to  refer  to  the  numerous  cases  in  the  English 
books  on  this  subject ;  the  doctrine  as  laid  down  in  the  case 
[  *  426  ]  of  *  Carter  v.  Murcot  is  universally  recognized  as  the  settled 
law  on  the  subject,  and  is  fully  adopted  and  sanctioned  by 
the  courts  of  this  countiy.  Numerous  cases  of  this  description  have 
come  before  the  courts  in  the  State  of  New  York,  and  the  prindples 
:and  rules  as  laid  down  in  the  case  of  Carter  v.  Murcot  fully  recog- 
nized and  adopted.  In  the  case  of  James  and  Gk>uld,  6  Cowen,  376, 
the  court,  in  referring  to  that  case,  place  the  decision  upon  it,  and 
say :  ^  This  is  the  acknowledged  law  of  Great  Britain  and  of  this 
Steite ;  and  ccuies  are  referred  to  showing  such  to  be  the  settied  law." 

In  the  case  of  Johnson  v.  M'Intosh,  8  Wheat  595,  this  court  say, 
that  according  to  the  theory  of  the  British  constitution,  all  vacant 
lands  are  vested  in  the  crown  as  representing  the  nation,  and  the  ex- 
clusive power  to  grant  them  is  admitted  to  reside  in  the  crown  as  a 
branch  of  the  royal  prerogative.  And  this  principle  is  as  fully  recog- 
nized in  America  as  in  Great  Britain.  All  the  lands  we  hold  were 
originally  granted  by  the  crown.  Our  whole  counizy  has  been 
granted ;  and  the  grants  purport  to  convey  the  soil  as  well  as  the 
right  of  dominion  to  the  grantee.  Here,  the  absolute  ownership  is 
recognized  as  being  in  the  crown,  and  to  be  granted  by  the  crown, 
as  the  source  of  all  titie ;  and  this  extends  as  well  to  land  covered 
by  water  as  to  the  dry  land ;  otherwise,  no  titie  could  be  acquired  to 
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land  under  water.  There  is  in  this  case  no  intimation  that  any  of 
the  lands  are  vested  in  the  crown  as  tmstee,  bat  as  absolute  owner. 
If  lands  under  water  can  be  granted,  and  are  actually  granted,  the 
grantees  must  of  course  acquire  all  the  right  to  the  use  and  enjoy- 
ment of  such  lands  of  which  they  are  susceptible  as  private  property, 
as  much  so  as  the  dry  land ;  and  there  can  be  no  grounds  for  any 
implied  reservation  of  ungranted  rights  in  the  one  case  more  than  in 
the  other ;  and  the  grant  of  the  soil  carries  with  it,  of  course,  all  the 
uses  to  which  it  may  be  applied^  among  which  is  an  exclusive  or 
several  fishery.  All  grants  of  land,  whether  dry  land  or  covered  with 
water,  are  for  great  public  purposes  subject  to  the  control  of  the  sov- 
ereign power  of  the  countiy.  So  the  grant  of  the  soil  under  water, 
which  carries  with  it  a  several  fishery,  is  subject  to  the  use  of  the 
water  for  the  public  purposes  of  navigation,  and  passing  and  repass- 
ing ;  but  it  is  nowhere  laid  down  as  the  law  of  the  land  that  a  seve- 
ral fishery  is  a  part  of  the^W  publicum j  and  open  to  the  use 
of  the  public  So  long  as  the  *  fishery  remains  ungranted,  [  *  427  ] 
it  is  common,  and  may  be  used  by  the  public ;  but  when 
granted  to  individuals,  it  becomes  private  property  as  much  as  any 
other  subject  whatever ;  and  I  think  the  law  is  too  well  settied,  that 
a  fishery  may  be  the  subject  of  a  private  grant,  to  be  at  this  day 
drawn  in  question. 

K,  then,  according  to  the  principles  of  the  common  law,  the  king 
had  the  power  to  grant  the  soil  under  the  waters  of  a  navigable 
stream,  where  the  tide  ebbs  and  flows,  and  if  such  grant  of  soil  car- 
ries with  it  the  right  of  a  several  fishery,  to  the  exclusion  of  a  public 
use,  the  remaining  inquiries  are,  whether  the  grant  of  Charles  the 
Second  to  the  Duke  of  York,  in  the  year  1664,  did  convey  the  prem- 
ises in  question ;  and  if  so,  then,  whether  this  right  was  surrendered 
by  the  proprietors  of  New  Jersey  to  Queen  Anne,  in  the  year  1702. 

This  charter  to  the  Duke  of  York  is  one  containing  not  only  a 
grant  of  the  soil,  but  of  the  powers  of  government  This  court,  in 
the  case  of  Johnson  v.  AFIntosh,  in  noticing  the  various  charters 
from  the  crown,  observe,  that  they  purport  to  convey  the  soil  and 
right  of  dominion  to  the  grantees.  In  those  governments  which  were 
denominated  royal,  where  the  right  to  the  soil  was  not  vested  in 
individuals,  but  remained  in  the  crown,  or  was  vested  in  the  colonial 
government,  the  king  claimed  and  exercised  the  right  of  granting  the 
lands.  Some  of  these  charters  purport  to  convey  the  soil  alone,  and 
in  those  cases  in  which  the  powers  of  government  as  well  as  the  soil 
are  conveyed  to  individuals,  the  crown  has  always  acknowledged 
itself  to  be  bound  by  the  grant ;  and,  in  some  instances,  even  after 
the  powers  of  government  were  revested  in  the  crown,  the  titie  of  the 
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proprietors  of  the  soil  was  respected.  The  Carolinas  were  originally 
proprietary  goveraments ;  bat  in  1721  a  revolution  was  effected  by 
the  people,  who  shook  off  their  obedience  to  the  proprietors,  and 
declared  their  dependence  immediately  on  the  crown,  and  the  king 
purchased  the  title  of  those  proprietors  who  were  disposed  to  selL 
Lord  Carteret,  however,  who  was  one  of  the  proprietors,  surrendered 
nis  interest  in  the  government,  but  retained  his  title  to  the  soil ;  and 
that  title  was  respected  till  the  Revolution,  when  it  was  forfeited  by 
the  laws  of  war. 

This  shows  the  light  in  which  these  charters,  granting  the  soil, 

were  considered  by  thb  court     That  they  conveyed  an  ab- 
*  428  ]  solute  *  interest  in  the  soil,  and  passed  every  thing  suscep* 

tible  of  private  and  individual  ownership,  of  which  a  fishery 
is  certainly  one,  according  to  the  settled  law,  by  the  authorities  I 
have  referred  to.  Subject  always,  as  before  mentioned,  to  the  ju$ 
publicum^  or  rights  of  navigation  and  trade ;  but  of  which  the  right 
of  a  common  fishery  forms  no  part,  after  the  soil  has  been  conveyed 
as  private  property. 

It.  is  unnecessary  to  notice  particularly  the  various  charters  and 
mesne  conveyances  set  out  in  the  special  verdict  It  was  admitted 
on  the  argument  that  the  premises  in  question  £Bdl  within  these  con- 
veyances, and  vested  in  the  proprietors  of  New  Jersey  all  the  right 
and  titie  both  of  soil  and  the  powers  of  government,  which  passed  to 
the  duke  of  York  under  the  charter  of  Charles  the  Second.  The 
terms  employed  in  the  description  of  the  rights  conveyed  are  of  the 
most  comprehensive  character,  embracing  the  land,  soil,  and  waters. 
After  a  general  description  and  designation  of  the  territory  embraced 
within  the  charter,  and  comprehending  the  premises  in  question,  it 
adds :  ^*  Together  with  all  the  lands,  islands,  soils,  rivers,  harbors, 
mines,  minerals,  quairies,  woods,  marshes,  waters,  lakes,  fishings, 
hawkings,  huntings,  and  fowlings,  and  all  other  royalties,  profits, 
commodities,  and  hereditaments,  to  the  said  several  islands,  lands, 
and  premises,  belonging  and  appertaining,  with  all  and  every  of  their 
appurtenances,  and  all  our  estate,  right,  titie,  interest,  benefit,  advan- 
tage, daim,  and  demand  of,  in,  or  to  the  said  lands  and  premises,  or 
any  part  or  parcel  thereof,  and  the  reversion  and  reversions,  remain- 
der and  remainders  thereof^  to  have  and  to  hold  all  and  singular  the 
premises  hereby  granted,  or  herein  mentioned,  unto  our  brother  James, 
duke  of  York,  his  heirs  and  assigns  forever ;  to  be  holden  of  us,  our 
heir  and  successor,  in  firee  and  common  soccage."  K  these  terms  are 
not  broad  enough  to  include  every  thing  susceptible  of  being  con- 
veyed, it  is  difficult  to  conceive  what  others  could  be  employed  for 
that  purpose.  The  special  verdict  after  setting  out  the  mesne  con- 
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Teyances,  by  which  the  title  is  deduced  down  to  the  propiietois  of 
New  Jersey,  sets  out  a  confirmation  of  the  title  in  the  proprietors  by 
Charles  the  Second,  as  follows :  ^  And  the  jurors  on  their  oath  afore- 
said further  say,  that  the  said  Charles  the  Second,  afterwards,  to  wit, 
on  the  twenty-third  day  of  November,  in  the  year  of  our 
Lord  one  thousand  six  hundred  *  and  eighty-three,  by  a  cer-  [  *429  ] 
tain  instrument  in  writing  duly  executed,  bearing  date  on 
the  same  day  and  year  last  aforesaid ;  and  reciting  the  said  last  men- 
tioned indenture  from  the  said  Duke  of  York,  to  the  said  twenty-four 
proprietors,  did  recognize  their  right  to  the  soil  and  government  of 
the  said  province  of  East  New  Jersey,  whereof  the  tenements  afore- 
said, with  the  appurtenances  in  the  declaration  aforesaid,  are  parcel, 
and  did  strictly  charge  and  command  the  planters  and  inhabitants, 
and  all  other  persons  concerned  in  the  same,  to  submit  and  yield  all 
due  obedience  to  the  laws  and  government  of  the  said  twenty-four 
proprietors,  their  heirs  and  assigns,  as  absolute  proprietors  and  gover- 
nors thereof^  who,  in  the  words  of  the  said  instrument  in  writing,  had 
the  sole  power  and  right  derived  under  the  said  Duke  of  York,  from 
him,  the  said  Charles  the  Second,  to  settle  and  dispose  of  the  said 
province  of  East  New  Jersey,  upon  such  terms  and  conditions  as  to 
the  twenty-four  proprietors,  their  heirs  and  assigns,  should  deem 
meet."  Here  is  the  most  full  recognition  and  confirmation  of  the  * 
right  and  title  of  the  proprietors  to  the  soil,  with  the  absolute  power 
to  dispose  of  the  same  in  such  manner  as  they  should  think  proper. 
The  absolute  ownership  could  not  be  expressed  in  a  more  full  and 
unqualified  a  manner.  In  the  case  of  Fairfax  v.  Hunter's  Lessee,  7 
Cranch,  618,  the  question  was  as  to  the  legal  effect  and  operation  of 
certain  descriptive  words  in  a  charter  of  Charles  the  Second ;  and 
Mr.  Justice  Story,  in  giving  the  opinion  of  the  court,  said:  '<  The 
first  question  is,  whether  Lovd  Fairfax  was  proprietor  of  and  seised 
of  the  soil  of  the  waste  and  unappropriated  lands  in  the  northern 
neck,  by  virtue  of  the  royal  grants  of  Charles  the  Second  and  James 
the  Second,  or  whether  he  had  mere  seignorial  rights  therein  as  lord 
paramount,  disconnected  with  all  interest  in  the  land  except  of  sale 
and  alienation.  The  royal  charter  expressly  conveys  all  that  entire 
tract,  territory,  and  parcel  of  land,  situate,  &c,  together  with  all  the 
rivers,  islands,  woods,  timber,  &c,  mines,  quarries  of  stone,  and  coal, 
Jcc,  to  the  grantees  and  their  heirs  and  assigns,  to  their  only  use  and 
behoof,  and  to  no  other  use,  intent,  or  purpose  whatsoever."  ^  It  is 
difficult,"  say  the  court,  ^  to  conceive  terms  more  explicit  than  these 
to  vest  a  title  and  interest  in  the  soil  itself.  The  land  is  given, 
and  the  exclusive  use  thereof;  and  if  the  union  of  the  title,  and 
the  exclusive  use,  do  not  constitute  the  complete   and  absolute 
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[  *  430  ]  ^dominion  in  the  property,  it  will  not  be  easy  to  fix  any 
which  shall  constitate  such  dominion.''  The  terms  heie 
used  are  certainly  not  more  broad  and  comprehensive  than  those 
used  in  the  charter  under  consideration ;  and  if  they  will  pass  the 
right  to  the  soil  in  the  one  case,  they  certainly  must  in  the  oth». 
The  land  in  the  one  case  being  covered  with  water,  and  in  the  other 
not,  can  make  no  difference  as  to  the  passing  of  the  title,  if  land 
under  water  can  be  conveyed  at  all ;  and  whatever  the  public  ri^t 
to  the  use  of  the  water  may  be,  it  can  give  no  right  to  the  use  of  the 
land  under  the  water,  which  has  by^the  grant  become  private  prop- 
erty. And  if^  as  I  think  the  authorities  clearly  show,  a  grant  of  the 
soil  carries  with  it  the  right  to  every  private  use  to  which  it  can  be 
applied,  including  the  cultivation  of  oysters,  there  can  be  no  ground 
upon  which  thb  can  be  claimed  as  a  conmion  right.  A  several  fish- 
ery and  a  common  fishery  are  utterly  incompatible  with  each  other. 
The  former  is  founded  upon  and  annexed  to  the  right  of  soiL  And 
when  that  right  of  soil  is  acquired  by  an  individual,  the  several  fish- 
ery begins,  and  the  common  fishery  ends. 

Did  the  proprietors,  then,  by  the  surrender  to  Queen  Anne,  in  the 
year  1702,  relinquish  any  rights  of  private  property  in  the  soil  derived 
under  the  charter  of  Charles  the  Second?  I  think  it  is  very  dear 
that  they  surrendered  nothing  but  the  mere  powers  of  government 
granted  by  the  charter,  retaining  unaffected  in  any  manner  whatever 
the  right  of  private  property.  * 

The  special  verdict  states  this  surrender  as  follows :  ^  That  on  the 
fifteenth  day  of  April,  in  the  year  one  thousand  seven  hundred  and 
two,  the  said  twenty-four  proprietors  and  the  other  persons,  in  whom, 
by  sundry  mesne  conveyances  and  cuisurances  in  the  law,  the  whole 
estate,  right,  titie,  and  interest  in  the  said  province  of  East  New  Jer- 
sey, were  vested  at  the  said  last-mentioned  date  as  proprietors  there- 
of, by  an  instrument  in  writing  under  their  hands  and  seals,  bearing 
date  the  same  day  and  year  last  aforesaid,  did  for  themselves  and 
their  heirs  surrender  and  yield  up  unto  Anne,  queen  of  England,  &c, 
and  to  her  heirs  and  successors,  all  the  powers  and  authorities  in  the 
said  letters-patent  granted,  to  correct,  punish,  pardon,  govern,  and 
rule,  all  or  any  of  her  said  Majesty's  subjects,  or  others  who  then 
were,  as  inhabitants,  or  thereafter  might  adventure  into,  or 
[  *  431  ]  inhabit  within  the  *  said  province  of  East  New  Jersey.  And 
also  to  nominate,  make,  constitute,  ordain,  and  confirm,  any 
laws,  orders,  ordinances,  directions,  and  instruments  for  those  pur- 
poses, or  any  of  them;  and  to  nominate,  constitute  or  appoint, 
revoke,  discharge,  change,  or  alter,  any  governor  or  governors,  officers 
or  ministers,  which  were  or  should  be  appointed  within  the  said 
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province ;  and  to  make^  ordain,  and  establish  any  orders,  laws,  direc* 
tions,  instmrnente,  forms,  or  ceremonies  of  government  and  magis* 
tracj  for  or  concerning  the  same,  or  on  the  sea,  in  going  to  or  coming 
from  the  same,  or  to  put  in  execution,  or  abrogate,  revoke,  or  change 
such  as  were  ahready  made,  for  or  concerning  such  government,  or 
any  of  them.  And  also  the  powers  and  authorities  by  the  said  let- 
ters patent  granted,  to  use  and  exercise  martial  law  in  the  said  prov- 
ince of  East  New  Jersey.  And  to  admit  any  persons  to  trade'  or. 
traffic  there.  And  of  encountering,  repeUing,  and  resisting  by  force 
of  arms,  any  person  or  persons  attempting  to  inhabit  there  without 
the  license  of  them,  the  said  proprietors,  their  heirs  and  assigns.  And 
all  other  the  powers,  authorities,  and  privileges  of  and  concerning  the 
government  of  the  province  last  aforesaid,  or  the  inhabitants  thereof, 
which  were  granted,  or  mentioned  to  be  granted,  by  the  said  several 
above-recited  letters-patent,  or  either  of  them.  And  that  the  said 
queen  Anne  afterwards,  to  wit,  on  the  seventeenth  day  of  the  same 
month  of  April,  in  the  year  last  aforesaid,  did  accept  of  the  said  sur- 
render of  the  said  powers  of  government,  so  made  by  the  said  pro« 
prietors,  in  and  over  the  premises  last  aforesaid." 

I  do  not  perceive,  in  this  surrender,  a  single  tearm  or  expression  that 
can  in  the  remotest  degree  have  any  reference  to  the  private  property 
conveyed  by  the  grant,  or  to  any  matter  except  that  which  related  to 
the  powers  of  government  All  the  enumerated  subjects  manifestly 
have  relation  only  to  such  powers.  And  after  this  specification  of 
particulars  comes  the  general  clause,  ^*  and  all  other  the  powers,  au- 
thorities, and  privileges  of  and  concerning  the  government ; "  neces- 
sarily implying  that  the  specified  subjects  related  to  the  powers  of 
government ;  and  the  acceptance  by  the  queen  manifestiy  limits  the 
surrender  to  such  powers;  she  accepts  the  said  surrender  of  the 
said  powers  of  government  so  made  by  the  proprietors  in  and  over 
the  premises. 

If  there  was  any  thing  in  the  language  here  used,  which 
could  *in  the  least  degree  render  doubtful  the  object  and  [  *432  ] 
purpose  of  this  surrender,  the  memorials  of  the  proprietors, 
and  the  correspondence  which  took  place  on  the  subject  referred  to 
on  the  argument,  as  contained  in  the  collection  of  Leaming  and 
Spicer,  must  remove  all  doubt,  and  show  that  the  surrender  was  con- 
fined exclusively  to  the  powers  of  government,  and  intended  to  ope- 
rate, not  only  as  a  surrender  of  such  powers,  but  as  a  confirmation 
of  all  right  and  titie  to  the  soil  and  private  property  of  the  propri- 
etors. And  if  so,  the  proprietors'  right  must  depend  upon  the  power 
of  the  king  to  grant  the  right  claimed  in  the  premises,  and  the  con- 
fection of  the  charter,  as  to  what  it  does  embrace.     And,  I  have 
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endeavored  to  show,  that  by  the  settled  and  unconiradicted  principles 
of  the  common  law,  the  king  had  the  power  to  grant  the  Isuid  under 
the  water  of  a  navigable  river ;  and,  that  snch  grant  carries  with  it 
to  the  grantee  all  rights  of  private  property  of  which  the  land  is 
susceptible,  subject  to  the  ju9  publicum.  That  the  grant  of  the  soil 
necessarily  carries  with  it  a  several  and  exclusive  fishery,  which  is 
utterly  incompatible  with  the  rights  of  a  common  fishery,  and  which 
of  course  can  form  no  part  of  the  ju»  publicum;  and  that  the  grant 
in  question  of  Charles  the  Second  to  the  Duke  of  York,  conveyed 
all  private  right  in  the  soil  which  could  be  conveyed  by  the  king;  all 
which  rights,  by  sundry  mesne  conveyances,  became  vested  in  the 
proprietors  of  East  New  Jersey,  and  from  them  to  the  lessor  of  the 
plaintlfi.  And  I  can  discover  nothing  in  the  authorities  giving  coun- 
tenance to  the  idea  that  the  king  held  the  land  covered  by  the 
waters  of  a  navigable  river  as  trustee,  or  by  a  tenure  different  fix>m 
that  by  which  he  held  the  dry  land.  And  I  must  again  repeat,  if  the 
king  held  such  lands  as  trustee  for  the  common  benefit  of  all  his 
subjects,  and  inalienable  as  private  property,  I  am  unable  to  discover 
on  what  ground  the  State  of  New  Jersey  can  hold  the  land  dis- 
charged of  such  trust,  and  can  assume  to  dispose  of  it  to  the  private 
and  exclusive  use  of  individuals.  If  it  was  a  trust  estate  in  the 
king  for  the  benefit  of  his  subjects,  and,  upon  the  Revolution,  the  gov- 
ernment of  New  Jersey  became  the  trustee  in  the  place  of  the  king, 
and  the  trust  devolved  upon  such  government,  and  the  land  became 
as  inalienable  in  the  government  of  New  Jersey  as  in  the  hands  of 

the  king,  and  the  estate  must  be  bound  to  hold  all  such 
[  *433  ]  lands  subject  to  the  trust,  which,  as  contended,  embraces  *a 

conmion  right  of  fishery  in  the  waters,  and  the  dredging  for 
oysters  in  the  land  covered  by  the  waters ;  and  if  this  be  so,  there 
certainly  can  be  no  power  in  the  State,  without  a  breach  of  trast, 
to  deprive  the  citizens  of  New  Jersey  of  such  common  right,  and 
convert  these  oyster  grounds  to  the  private  and  exclusive  use  of 
individuals. 

There  is  nothing  in  the  case,  in  my  judgment,  showing  a  usage  in 
the  State  by  which  the  proprietors  have  either  directly  or  by  implica- 
tion relinquished  or  abandoned  any  right  of  property  which  they 
derived  under  the  charter  of  Charles  the  Second.  All  the  authority 
exercised  by  the  State  in  granting  ferries,  bridges,  turnpikes,  and 
railroads,  &c.,  are  the  exercise  of  powers  vested  in  the  government 
over  private  property  for  public  uses,  and  formed  a  part  of  the  pow- 
ers of  government  surrendered  by  the  proprietors  to  Queen  Anne ; 
and  it  is  only  since  the  decision  in  Arnold  v.  Mundy,  1  Halst  l,that 
the  private  right  of  the  proprietors  to  the  lands  under  the  waters  in 
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New  Jersey  has  been  denied^  and  assumed  by  the  State  to  grant  the 
same  to  individuals ;  and  even  in  such  cases  it  has  been  done  cau- 
tiously, and  apparently  with  hesitation  as  to  the  right  of  the  State. 
In  the  two  cases  referred  to  on  the  argument,  of  a  grant  to  N.  Bur- 
den, on  the  8th  of  November,  1836,  and  to  Aaron  Ogden,  on  the  25th 
of  January,  1837,  of  land  under  the  water,  the  grant  is  a  mere  release 
or  quitclaim  of  the  State ;  but  the  proprietors  have  been  in  the  habit 
of  making  grants  for  land  under  the  water  from  the  time  of  the  sur- 
render of  Queen  Anne  down  to  the  year  1820,  and  numerous  in- 
stances of  such  grants  were  referred  to  on  the  argument 

With  respect,  however,  to  the  right  of  fishery,  there  is  in  my  judg- 
ment a  marked  distinction,  both  in  recuion  and  authority,  between 
the  right  in  relation  to  floating  fish,  and  the  right  of  dredging  for 
oysters.  The  latter  is  entirely  local  and  connected  with  the  soil. 
There  are  natural  beds  of  oysters,  but  in  other  places  there  is  a  pecu- 
liar soil,  adapted  to  the  growing  of  oysters.  They  are  planted  and. 
cultivated  by  the  hand  of  man  like  other  productions  of  the  earth  ;. 
and  the  books  in  many  cases  clearly  hold  up  such  a  distinction,  and 
speak  of  the  oyster  fishery  as  distinct  from  that  of  floating  fish,  5 
Burr.  2814 ;  and  in  the  case  of  Rogers  and  others  v.  Allen,  1  Camp. 
309,  this  distinction  is  expressly  taken.  It  was  an  action 
of  trespass  for  breaking  and  entering  *the  several  oyster  [  *434  ] 
fishery  of  the  plaintiff  in  Burnham  Biver,  and  fishing  and 
dredging  for  oysters.  The  defence  set  up  was  that  the  locus  in  quo 
was  a  navigable  river,  in  which  all  the  king's  subjects  had  a  right  to 
fish  and  dredge  for  oysters ;  and  evidence  was  introduced  showing 
that  all  who  chose  had  been  accustomed  to  fish  in  Burnham  Biver 
for  all  sorts  of  floating  fish  without  interruption ;  and  it  wss  con- 
tended that  a  fishery  was  entire,  and  that,  as  it  had  been  proved  that 
it  was  lawful  for  "all  the  king's  subjects  to  catch  floating  fish,  so  they 
might  lawfully  dredge  for  oysters.  But  Heath,  J.,  ruled  otherwise, 
and  said  a  fishery  was  divisible ;  a  part  may  be  abandoned,  and 
another  part  of  more  value  may  be  preserved.  The  public  may  be 
entitied  to  catch  floating  fish  in  the  River  Burnham,  but  it  by  no 
means  follows  that  they  are  justified  in  dredging  for  oysters,  which 
may  still  remain  private  property ;  and  although  a  new  trial  was 
granted  upon  another  point  in  the  case,  the  doctrine  as  above  stated 
was  not  at  all  impugned  by  the  court  of  king's  bench. 

Upon  the  whole,  I  am  of  opinion  that  the  judgment  of  the  circuit 

court  ought  to  be  affirmed. 

W  P.  284,  261;  1  H.  96;  8  BL  212;  7  H.  288;  9  H.  619;  15  H.  426;  18  H.  71;  8  WaL 

718;  6Wal.428. 
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Daniel  Dobbins,  Plaintiff  in  Error,  v.  The  Combubsionbss  of  Ebii 
Ck)UNTY,  Defendants  in  Error. 

16  P.  435. 
▲  State  cannot  tax  an  officer  of  the  United  States,  for  his  office,  or  its  emolanMnti. 

The  case  is  stated  in  the  opinion  of  the  court 

GiMraUhj  for  the  plaintiff! 

Penrose^  contra. 

[  *  443  ]      *  Watne,  J.,  delivered  the  opinion  of  the  court 

This  cause  has  been  brought  to  this  court  by  a  writ  of 
error  to  the  supreme  court  of  Pennsylyania. 

That  court  reversed  the  judgment  of  the  court  of  com- 
[  *  444  ]  mon  *  pleas  of  Erie  county,  which  it  had  given  in  favor  of 
the  plaintiff,  (now  in  error,)  upon  an  agreed  statement  of 
facts,  in  the  nature  of  a  special  verdict 

^  It  was  agreed  and  admitted,  that  the  plaintiff  has  his  residence 
and  domicile  at  Erie,  Erie  county,  Pennsylvania,  and  votes  in  said 
place ;  that  he  has  been  for  the  last  eight  years  an  officer  of  tiie 
United  States,  a  captain  in  the  United  States  revenue-cutter  service, 
and  ever  since  his  appointment  has  been  in  service,  in  command  of 
the  revenue  cutter  Erie,  on  the  Erie  station.  That  he  has  been  rated 
and  assessed  with  county  taxes  for  the  last  three  years,  1835,  1836, 
1837,  as  such  officer  of  the  United  States,  for  his  office,  as  such, 
valued  at  $500 ;  which  taxes  paid  by  the  plaintiff,  amount  to  the 
sum  of  $10.75.  The  question  submitted  to  tiie  court  is,  whether  the 
plaintiff  is  liable  to  be  rated  and  ^sessed  for  his  office  under  the 
United  States,  for  county  rates  and  levies  ?  If  he  is,  then  judgment 
shall  be  entered  for  the  defendants ;  if  not,  then  judgment  shall  be 
entered  for  the  plaintiff  for  the  sum  of  $10.75." 

This  13  the  only  question  submitted  upon  the  record.  We  tiiink 
it  sufficientiy  appears  to  give  the  court  jurisdiction,  that  the  supreme 
court  in  reversing  the  judgment  of  the  court  of  common  pleas,  and 
in  giving  judgment  against  the  plaintiiOb,  decided  in  favor  of  the 
validity  of  a  law  of  Pennsylvania'subjecting  the  plaintiff  to  be  rated 
and  assessed  for  his  office  under  the  United  States,  for  county  rates 
and  levies ;  the  validity  of  which  law  was  in  question,  on  the  ground 
of  its  being  repugnant  to  the  constitution  and  laws  of  the  United 
States.  ' 

It  was  urged  m  argument  by  the  counsel  for  the  defendants  in 
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error,  if  the  court  has  jurisdiction  of  the  cause,  that  the  judgment  of 
the  supreme  court  should  be  affirmed,  because  the  plaintiff  when 
assessed  did  not  apply  to  the  commissioners  for  relief,  as  the  statute 
provides.  And  that,  having  paid  the  tax  to  an  officer  who  had  a 
color  of  right  to  receive  it,  it  cannot  be  recovered  back  by  the 
plaintiff 

Neither  of  these  questions  can  be  considered  by  this  court  They 
are  not  in  the  special  verdict  upon  which  the  judgment  was  rendered* 
By  referring  to  the  case,  as  reported  in  7  Watts,  513,  it  will  be  seen 
that  the  supreme  court  put  the  case  exclusively  upon  the 
*  power  and  right  of  the  commissioners  to  enforce  the  tax  [  *  445  ] 
upon  the  plaintiff,  for  his  office  under  the  United  States. 

The  assessment  was  made  by  the  commissioners  of  Erie  county 
under  the  act  of  Pennsylvania  of  the  15th  April,  1834.  It  is  believed 
to  be  the  only  instance  of  a  tax  being  rated  in  that  State  upon  the 
office  of  an  officer  of  the  United  States*  It  has,  however,  received 
the  sanction  of  the  supreme  court  If  it  can  be  lawfully  done,  it 
cannot  be  doubted  that  similar  assessments  will  be  made  under  that 
law,  upon  all  other  officers  of  the  United  States,  in  Pennsylvania. 
The  language  of  the  court  is,  *^  the  case  is  put  on  the  power  and  right 
to  impose  the  tax.  In  other  words,  is  this  a  legitimate  subject  of 
taxation  ?  Perhaps  this  may,  in  some  measure,  depend  on,  whether, 
within  the  true  meaning  of  the  eusts,  it  is  the  office  itself,  or  the  emol- 
uments of  the  office  which  are  made  the  subjects  of  taxation."  In 
the  preceding  extract,  we  gave  the  language  of  the  court  The 
law  is,  that  an  account  shall  be  taken  of  '^all  offices  and  posts  of 
profit"  The  next  section  makes  it  the  duty  of  the  assessors,  ^'  to  rate 
all  offices  and  posts  of  profit,  professions,  trades,  and  occupations, 
at  their  discretion,  having  a  due  regard  to  the  profits  arising  there- 
from." 

The  emoluments  of  the  office,  then,  are  taxable,  and  not  the  office. 
But,  whether  it  be  one  or  the  other,  we  cannot  perceive  how  a  tax 
upon  either  conduces  to  comprehend  within  the  terms  of  the  act,  the 
office  or  the  compensation  of  &n  officer  of  the  United  States.  It  will 
not  do  to  say,  as  it  was  said  in  argument,  that  though  the  language  of 
the  act  may  import  that  offices  and  posts  of  (Hrofit  were  taxable,  that  it 
was  the  citizen  who  holds  the  office  whom  the  law  intended  to  tax, 
and  that  it  was  a  burden  he  was  bound  to  bear  in  return  for  the  priv- 
ileges enjoyed,  and  the  protection  received  from  government ;  and, 
then,  that  the  liability  to  pay  the  tax  was  a  personal  charge,  because 
the  person  upon  whom  it  was  assessed  was  a  taxable  person. 

The  first  answer  to  be  given  to  these  suggestions,  is,  that  the  tax 
is  to  be  levied  upon  a  valuation  of  the  income  of  the  office.    But, 
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besides  the  obligation  upon  persons  to  pay  taxes,  is  mistaken,  and 
the  sense  in  which  a  tax  is  a  personal  charge,  is  misunderstood.  The 
foundation  of  the  obligation  to  pay  taxes,  is  not  the  privileges  en- 
joyed or  the  protection  given  to  a  citizen  by  government,  though  the 

payment  of  taxes  gives  a  right  to  protection.  Both  are 
f  '446  ]  •enjoyed,  as  well  by  those  members  of  a  State  who  do  not^, 

because  they  are  not  able  to  pay  taxes,  as  by  those  who  are 
able,  and  do  pay  them.  Married  women  and  children  have  privileges 
and  protection,  but  they  are  not  assessed,  unless  they  have  goods  or 
property  separate  from  the  heads  of  families.  The  necessity  of  money 
for  the  support  of  States  in  times  of  peace  or  war,  fixes  the  obli- 
gation upon  their  citizens  to  pay  such  taxes  as  may  be  imposed  by 
lawful  authority.  And  the  only  sense  in  which  a  tax  is  a  personal 
charge,  is,  that  it  is  assessed  upon  personal  estate,  and  the  profits  of 
labor  and  industry.  It  is  called  a  personal  charge,  to  distinguish  such 
a  tax  from  the  tax  upon  lands  and  tenements,  which  are  enforced 
without  any  regard  to  the  persons  who  are  the  owners.  Taxes  are 
never  assessed,  unless  it  be  a  capitation  tax,  upon  persons  as  persons, 
but  upon  them  on  account  of  their  goods,  and  the  profits  made  upon 
professions,  trades,  and  occupations.  They  are  so  imposed  because 
public  revenue  can  only  be  supplied  by  assessments  upon  the  goods 
of  individuals  —  ^^comprehending  under  the  word  ^ goods,'  all  the 
estate  and  effects  which  every  one  hath,  of  whatsoever  sort  they  be. 
Taxes  regard  the  persons  of  men  only  because  of  their  goods."  The 
goods  then  are  taxed  and  not  the  person.  But  those  who  are  to  pay 
the  tax  or  taxable  persons,  because  they  are  under  an  obligation  to 
contribute  from  their  means  to  the  necessities  of  the  State.  The 
obligation,  however,  only  becomes  a  charge  upon  the  person  in 
consequence  of  the  power  in  the  State  to  enforce  the  payment  of 
taxes  by  coercion.  This  power  extends  to  the  sequestration  of  the 
goods,  and  the  imprisonment  of  the  delinquent  A  tax,  according  to 
the  object  upon  which  it  is  laid,  may  be  a  personal  charge  ;  but  that 
is  a  very  different  thing  from  its  becoming  a  charge  upon  the  person, 
in  consequence  of  the  coercion  whicb  may  be  provided  by  law  to 
enforce  the  payment 

We  have  been  more  particular  in  noticing  this  argument,  because 
it  enabled  us  to  put  the  point  upon  which  it  was  intended  to  bear 
upon  right  principles.  Besides,  as  it  was  drawn  from  the  statutes  of 
Pennsylvania,  it  implied  the  supposition  that  her  legislature,  in  these 
enactments  upon  taxation,  had  disregarded  those  principles.    But 

this  is  not  so.  If  the  occasion  was  a  proper  one  for  this  court 
[  *  447  ]  to  do  it,  we  might  easily  show  that  the  act  *  throughout, 

was  framed  upon  an  enlightened  recognition  by  the  legisla- 
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tors  of  that  State,  of  all  the  principles  upon  which  taxes  are  imposed. 
The  only  difficulty  in  the  act  has  arisen  from  the  terms  directing  as- 
sessments to  be  made  upon  all  offices  and  posts  of  profit,  without 
restricting  the  assessments  to  offices  and  posts  of  profit  held  under 
the  sovereignty  of  that  State ;  and  not  excluding  them  from  being 
made  upon  offices  and  posts  of  profit  of  another  sovereignty  —  the 
United  States. 

The  case  being  now  cleared  of  other  objections,  except  such  as  re- 
late to  the  unconstitutionality  of  the  tax,  we  will  consider  the  real 
and  only  question  in  it ;  that  is,  <<  whether  the  plaintiff  is  liable  to  be 
rated  and  assessed  for  his  office  under  the  United  States,  for  county 
rates  and  levies  ?'' 

It  is  not  necessary  for  the  decision  of  this  question,  that  the  powei 
of  taxation  in  the  States,  and  in  the  United  States,  under  the  consti- 
tution of  the  latter,  should  be  minutely  discussed. 

Taxation  is  a  sacred  right,  essential  to  the  existence  of  govern- 
ment ;  an  incident  of  sovereignty.  The  right  of  legislation  is  coex- 
tensive with  the  incident,  to  attach  it  upon  all  persons  and  property 
within  the  jurisdiction  of  a  State.  But  in  our  system  there  are  lim- 
itations upon  that  right.  There  is  a  concurrent  right  of  legislation 
in  the  States  and  the  United  States,  except  as  both  are  restrained  by 
the  constitution  of  the  United  States.  Both  are  restrained  upon  this 
subject,  by  express  prohibitions  in  the  constitution ;  and  the  States, 
by  such  as  are  necessarily  implied  when  the  exercise  of  the  right  by  a 
State  confficts  with  the  perfect  execution  of  another  sovereign  power, 
delegated  to  the  United  States.  That  occurs  when  taxation  by 
a  State  acts  upon  the  instruments,  emoluments,  and  persons  whidi 
the  United  States  may  use  and  employ  as  necessary  and  proper 
means  to  execute  their  sovereign  powers.  The  government  of  the 
United  States  is  supreme  within  its  sphere  of  action.  The  means 
necessary  and  proper  to  carry  into  effect  the  powers  in  the  constitu- 
tion are  in  congress.  Taxation  is  a  sovereign  power  in  a  State ;  but 
the  collection  of  revenue  by  imposts  upon  imported  goods,  and  the 
regulation  of  commerce,  are  also  sovereign  powers  in  the  United 
States.  Let  us  apply  then  the  principles  just  stated,  and  the  pow- 
ers mentioned  to  the  case  in  judgment,  and  see  what  will  be  the 
result. 

*  Congress  has  power  to  lay  and  collect  taxes,  duties,  im-  [  *448  ] 
posts,  &c.,  and  to  regulate  commerce  with  foreign  nations 
and  among  the  several  States,  and  with  the  Indian  tribes.  Neither 
can  be  done  without  legislation.  A  cx>mplicate  machinery  of  forms, 
instruments,  and  persons  must  be  established ;  revenue  districts  were 
to  be  dt3signated ;  collectors,  naval  officers,  surveyors,  inspectors,  ap- 
voL.  XIV.  32  r^  T 
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praisers,  weighers,  measurers,  and  gangers  mnst  be  employed;  **  the 
better  to  secure  the  collection  of  duties  on  goods  and  on  Hie  ton- 
nage of  vessels,"  revenue  cutters,  and  officers  to  command  them,  are 
necessary.  The  latter  are  declared  to  be  officers  of  the  customs,  and 
they  have  large  powers  and  authority.  All  of  this  is  legislation  by  con- 
gress to  execute  sovereign  powers.  They  are  the  means  necessary  to 
an  allowed  end ;  the  end,  the  great  objects  which  the  constitution  was 
intended  to  secure  to  the  States  in  their  character  of  a  nation.  Is  the 
officer,  as  such,  less  a  means  to  carry  into  effect  these  great  objects 
than  the  vessel  which  he  commands,  the  instruments  which  are  used 
to  navigate  her,  or  than  the  guns  put  on  board  to  enforce  obedience 
to  the  law.  These  inanimate  objects,  it  is  admitted,  cannot  be  taxed 
by  a  State,  because  they  are  means.  Is  not  the  officer  more  so,  who 
gives  use  and  efficacy  to  the  whole  ?  Is  not  compensation  the  means 
by  which  his  services  are  procured  and  retained  ?  It  is  true  it  be- 
comes his  when  he  has  ecumed  it  K  it  can  be  taxed  by  a  State  as  com- 
pensation, will  not  congress  have  to  graduate  its  amount,  with  refer- 
ence to  its  reduction  by  the  tax  ?  Could  congress  use  an  uncontrolled 
discretion  in  fixing  the  amount  of  compensation,  as  it  would  do  witii- 
out  the  interference  of  such  a  tax  ?  The  execution  of  a  national  power 
by  way  of  compensation  to  officers,  can  in  no  way  be  subordinate  to 
the  action  of  the  state  legislatures  upon  the  same  subject  It  would 
destroy  also  all  uniformity  of  compensation  for  the  same  service  as 
the  taxes  by  the  States  would  be  different  To  allow  such  a  right  of 
taxation  to  be  in  the  States,  would  also  in  effect  be  to  give  the  States 
a  revenue  out  of  the  revenue  of  the  United  States,  to  which  they  are 
not  constitutionaUy  entitled,  either  directly  or  indirectly ;  neither  by 
their  own  action,  nor  by  that  of  congress.  The  revenue  of  the  United 
States  is  intended  by  the  constitution,  to  pay  the  debts,  and  provide 

for  the  common  defence  and  general  welfare  of  the  United 
[  "449  ]  States;  to  be  expended,  in  particulars,  in  •carrying  into 

effect  the  laws  made  to  execute  aU  the  express  powers,  ^  and 
an  other  powers  vested  by  the  constitution  in  the  government  of  the 
United  States."  But  the  unconstitutionality  of  such  taxation  by  a 
State  as  that  now  before  us  may  be  safely  put —  though  it  is  not  the 
only  ground  —  upon  its  interference  with  the  constitutional  means 
which  have  been  legislated  by  the  government  of  the  United  Statea 
to  carry  into  effect  its  powers  to  lay  and  collect  taxes,  duties,  imposts, 
&c.,  and  to  regulate  commerce.  In  our  view,  it  presents  a  case  of  as 
strong  interference  as  was  presented  by  the  tax  imposed  by  Maiy« 
land,  in  the  case  of  M'CuDoch,  4  Wheat  316;  and  the  tax-  by  the 
Caty  Council  of  Charleston,  in  Weston's  Case,  2  Pet  449 ;  i^n  botii 
of  which  it  was  decided  by  this  court,  that  the  state  governments  can^ 
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not  lay  a  tax  upon  the  confititational  means  employed  by  the  govern* 
ment  of  the  Union  to  execute  its  oonstitutional  powers. 

But  we  have  said  tiiat  the  ground  upon  which  we  have  just  put 
the  unconstitutionality  of  the  tax  in  the  case  before  us,  is  not  the  sole 
ground  upon  which  our  conclusion  can  be  maintained.  We  will  now 
state  another  ground ;  and  we  do  so  because  it  is  applicable  to  ex- 
empt the  salaries  of  all  officers  of  the  United  States  from  taxation  by 
the  States* 

The  powers  of  the  national  gOYemment  can  only  be  executed  by 
officers  whose  services  must  be  compensated  by  congress.  The  al- 
lowance is  in  its  discretion.  The  presumption  is  that  the  compensa- 
tion given  by  law  is  no  more  than  the  services  are  worth,  and  only 
such  an  amount  as  will  secure  from  the  officer  the  diligent  perform- 
ance of  his  duties.  "  The  officers  execute  their  offices  for  the  public 
good.  This  implies  their  right  of  reaping  from  thence  the  recompense 
the  services  they  may  render  may  deserve ; "  without  that  recompense 
being  in  any  way  lessened,  except  by  the  sovereign  power  from  whom 
the  officer  derives  his  appointment,  or  by  another  sovereign  power  to 
whom  the  first  has  delegated  the  right  of  taxation  over  all  the  objects 
of  taxation,  in  common  with  itself,  for  the  benefit  of  both.  And  no 
diminution  in  the  recompense  of  an  officer  is  just  and  lawful,  unless 
it  be  prospective,  or  by  way  of  taxation  by  the  sovereignty  who  has 
a  power  to  impose  it;  and  which  is  intended  to  bear  equally  upon  all 
according  to  their  estate. 

The  compensation  of  an  officer  of  the  United  States  is 
fixed  by  *a  law  made  by  congress.    It  is  in  its  exclusive  [  *450  ] 
discretion  to  determine  what  shall  be  given.     It  exercises  the 
discretion  and  fixes  the  amount,  and  confers  upon  the  officer  the  right  - 
to  receive  it  when  it  has  been  earned.    Does  not  a  tax,  then,  by  a 
State  upon  the  office,  diminishing  the  recompense,  conffict  with  the 
law  of  the  United  States,  which  secures  it  to  the  officer  in  its  entire- 
ness?     It  certainly  has  such  an  effect;  and  any  law  of  a  State  im- 
posing such  a  tax  cannot  be  constitutional,  because  it  confficts  with 
a  law  of  congress  made  in  pursuance  of  the  constitution,  and  which 
jnakes  it  the  supreme  law  of  the  land. 

We  are,  therefore,  of  opinion,  that  the  judgment  of  the  supreme 
court  of  Pennsylvania,  reversing  the  judgment  of  the  court  of  common 
pleas  of  Erie  county,  declaring  the  plaintiff  was  not  liable  to  be 
rated  and  assessed  for  county  rates,  and  levies  for  his  office  under  the 
United  States,  is  erroneous;  in  this  —  that  the  said  supreme  court 
adjudged  that  the  act  of  Pennsylvania  embracing  all  offices  and  posts 
of  profit,  comprehending  offices  of  the  United  States,  was  not  repug- 
nant to  the  constitution  and  laws  of  the  United  States ;  whereas  tlua 
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court  is  of  opinion  that  such  repugnancy  does  exist  We  are,  thereforei 
of  opinion  that  the  said  judgment  ought  to  be  reversed  and  annulled ; 
and  the  cause  remanded  to  the  said  supreme  court  of  Pennsylvania, 
in  and  for  the  western  district,  with  directions  to  affirm  the  judgment 
of  the  court  of  common  plecui  of  Erie  county. 

3H.  161;  6H.  507;  7  H.  S83. 


Charlotte  A.  Parish,  Appellant,  v.  Harvet  W.  Ellis,  and  Wife, 

Appellees. 

16  P.  451. 

A  proceeding  under  a  territorial  law  of  Florida,  to  obtain  an  assignment  of  dower,  is  a  pro- 
ceeding at  law,  thoogh  not  according  to  the  forms  of  the  common  law ;  and  an  appeal  is 
not  the  mode  of  bringing  the  case  before  this  court. 

The  case  is  stated  in  the  opinion  of  the  court 

Oilpinj  for  the  motion* 

No  counsel  conird. 

[  •  452  ]      •  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  here  by  appeal  firom  the  judgment 
of  the  court  of  appeals  for  the  tenitory  of  Florida.  A  motion  has 
been  made  to  dismiss  the  case  upon  the  grounds  that  it  was  a  proceed- 
ing at  law,  and  not  in  equity,  and  that  under  the  acts  of  congress 
regulating  the  appellate  jurisdiction  of  this  court,  the  case  cannot  be 
brought  here  by  appeal ;  and  that  we  have  no  jurisdiction  to  revise 
the  judgment  of  the  territorial  court,  unless  it  is  brought  up  by  writ  of 
error. 

The  question  may,  perhaps,  seem  to  be  rather  one  of  form  than  of 
substance.  But,  nevertheless,  it  is  our  duty  to  conform  to  the  acts 
of  congress ;  and  we  cannot  exercise  the  appellate  jurisdiction  con* 
ferred  upon  this  court  except  in  the  form  prescribed  by  law. 

The  case  in  the  territorial  court  waa  this :  James  L.  Parish  died  in 
Jefferson  county,  in  the  territory  of  Florida,  in  1838,  leaving  his 
widow,  Charlotte  A.  Parish,  the  present  appellant ;  and  no  children. 
His  sister,  Catharine  EUis,  one  of  the  appellees,  was  his  heir  at  law ; 
and  he  left  real  estate,  negroes,  and  personal  property  of  considerable 
value. 

After  his  death,  his  widow  petitioned  the  superior  court  of  Middle 
Florida,  for  an  allotment  of  her  dower  in  the  real  estate,  and  her 
share  of  the  personal  property ;  claiming  to  be  entitled  to  one  half  of 
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each  under  a  law  of  the  territory,  passed  in  1838.  And  thereupon 
a  writ  was  issued  by  the  court  to  the  sheriff,  directing  him  to  deUver 
oyer  to  the  petitioner  her  portion  of  the  estate  as  prayed  for.  On  the 
18th  of  December,  1838,  the  sheriff  returned  the  writ  with  an  inquisi- 
tion or  report  of  certain  fireeholders  summoned  by  him,  allotting  to 
the  widow  as  her  dower  certain  portions  of  the  real  estate,  negroesi 
and  property,  being  the  one  half  of  the  gross  amount  of  said  estate 
in  quantity  and  value. 

On  the  15th  of  April,  1839,  the  present  appellees  inter- 
posed *  and  objected  to  the  return  and  allotment,  because  it  [  *453  ] 
was  made  before  the  estate  was  settled  by  the  administra- 
tor, and,  as  they  also  alleged,  collusively ;  and  because  the  allotment 
was  too  large,  and  the  mode  of  proceedUig  informal  It  was,  howeveri 
confirmed  by  the  superior  court ;  and  an  appeal  thereupon  taken  to 
the  court  of  appeals  for  the  territory,  where  the  judgment  of  the 
superior  court  was  revised.  And  from  tins  judgment  of  reverse  the 
case  has  been  brought  here  by  appeal.  » 

If  the  proceedings  in  the  territorial  courts  were  proceedings  at 
law  and  not  in  equity,  we  have  no  jurisdiction  to  hear  the  case, 
because  it  is  not  brought  here  by  writ  of  error.  The  act  of  con- 
gress of  July  14, 1832,  §  3,^  4  Story's  Laws,  2330,  declares  that  the 
regulations  prescribed  by  the  2d  section  of  the  act  entitled  <<  An  act 
in  addition  to  an  act  entitled  an  act  to  amend  the  judicial  system  of 
the  United  States,"  approved  the  3d  of  March,  1803,^  as  £Bur  as  said 
regulations  shall  be  practicable,  shall  be  observed  in  respect  to  all 
writs  of  error  and  appeals  from  the  said  court  of  appeals  in  the 
said  territory  to  the  supreme  court  of  the  United  States.  And  the 
act  of  1803  thus  referred  to  in  the  law  of  1832,  gives  the  right  of 
appeal  in  cases  of  equity,  of  admiralty  and  maritime  jurisdiction, 
and  prize  or  no  prize ;  but  leaves  the  cases  of  law  to  be  brought  up 
by  writ  of  error  as  provided  for  by  the  act  of  1789.^  And  it  has 
always  been  held  that  a  case  at  law  cannot,  under  the  act  of  1803, 
be  brought  here  by  appeaL    2  Wheat  141, 142. 

The  question,  then,  is  whether  the  proceedings  in  the  Florida 
courts  were  in  a  case  at  law.  They  certainly  differ  from  the  an* 
cient  common-law  proceeding  by  writ  of  dower ;  and,  indeed,  they 
necessarily  differed  from  it,  because  the  widow's  share  of  the  negroes 
and  personal  property  were  united  in  the  same  proceeding  that  was 
instituted  to  recover  her  dower  in  the  real  estate ;  and  it  certainly 
does  not  strictly  conform  to  any  of  the  modes  of  proceeding  known 
to  the  common  law.    But  in  many  of  the  States  and  territories  the 

I  4  Statg.  at  Laige,  601.  *^Jb.ZU.  3  i  lb.  78. 
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ancient  common4aw  remedy  for  the  purpose  of  obtaining  an  allot* 
ment  of  dower,  as  well  as  ^e  remedies  for  other  mere  legal  rights 
has  been  changed  for  others  more  convenient  and  suitable  to  our 
situation  and  habits.    Yet  they  are  regarded  as  cases  at  law,  although 

they  are  not  carried  on  according  to  the  forms  of  the  com- 
[  *  454  ]  mon  law.    In  the  case  of  *  Parsons  v.  Bedford,  and  others, 

3  Pet  447,  the  court,  when  speaking  of  remedies  of  this 

description,  said,  that  all  suits  brought  to  settle  legal  rights  which 

were  not  of  equity  or  admiralty  jurisdiction,  whatever  might  be  their 

peculiar  forms,  were  cases  at  law,  within  the  meaning  of  those  terms, 

as  used  in  the  constitution  and  acts  of  congress.     In  a  case  like  the 

present,  it  is  true  that  although  the  right  is  strictly  a  legal  one,  yet 

the  court  of  chancery  possesses   concurrent  jurisdiction  with   the 

courts  of  law.    But  the  proceeding  in  question  is  obviously  not 

according  to  the  principles  or  established  practice  of  courts  of 

equity,  and  was  not  intended  to  be  such.     It  could  not  be  sustained 

in  any  court  acting  upov  the  rules  of  a  court  of  chancery,  and  must 

therefore  be  regarded  as  a  proceeding  at  law.     And  being  a  case  at 

law  it  cannot,  under  the  acts  of  congress  before  mentioned,  be  brought 

here  except  by  writ  of  error. 

The  appeal  must  therefore  be  dismissed* 

21  a  481. 


Bmith  Harpending,  and  others.  Appellants,  v.  The  M inistbr,  El* 
DEBS,  AND  Deacons  o^  t^b  Reformed  PROTESTANf  Dutch 
Church  op  the  City  op  New  York,  and  others.  Appellees. 

The  statute  of  limitations  of  New  York,  haying  made  twenty  Tears'  adverse  possession  of 
land  a  bar,  a  plea  of  forty  years'  adrerse  possession  is  good,  and  it  is  not  necessaiy  to 
make  express  reference  in  the  plea  to  the  statate  relied  on. 

To  test  the  sufficiency  of  an  answer  in  support  of  a  plea,  erery  allegation  in  the  bill,  not 
denied  by  the  answer,  must  be  taken  as  true;  and  then,  the  plea  haring  been  set  for  hear- 
ing, the  inquiry  is,  whether,  upon  that  state  of  facts,  the  plea  afibrds  a  bar. 

If  the  bill  avers  an  express  trust,  and  charges  certain  facts  as  evideate  of  the  existence  of 
that  trust,  and  the  defendant  pleads  the  statute  of  limitations,  he  must  support  the  plea  bj 
an  answer  denying  those  facts  which  are  eridenoe  of  the  trust. 

The  allegations  in  the  bill  and  the  denials  in  the  answer  examined,  to  determine  whether 
the  statute  of  limitations  was  a  bar. 

The  settled  construction  of  statutes  of  limitatioa  by  the  state  courts,  will  be  followed  by 
this  court 

In  New  York,  a  religious  corporation  can  make  defenoe  under  the  statute  of  limilatioDi, 
though  not  capable  by  law  of  taking  and  holding  the  lands  in  question. 

Appeal  firom  the  drouit  court  of  the  United  States  for  the  south* 
em  district  of  New  York,  in  a  suit  in  equity. 
The  case  is  stated  in  the  opinion  of  the  court 
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Eaton  and  Coxey  for  the  appellant. 

D.  Lordj  Jr.j  and  Wbod^  oontrlL 

*  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  486  ] 

The  respondents  rested  their  defenc£  below  on  a  plea  in  bar, 
that  they  had  been  in  actual  adverse  possession  of  the  premises,  in 
regard  to  which  they  are  asked  to  account  and  make  discovery,  for 
forty  years  next  before  filing  of  the  hilL  The  plea  was  sustained,  and 
from  which  decree  there  was  an  appea|  prosecuted  to  this  court  by 
the  complainants. 

1.  They  insist  the  plea  is  bad  in  form,  and 

2.  Insufficient  in  substance. 

The  first  objection  to  the  form  of  the  plea  is^  that  it  does  not 
rely  on  twenty  years'  adverse  possession,  but  on  forty  years ;  twenty 
years  being  the  time  of  holding  adversely  to  constitute  a  bar  by  the 
statute  of  New  York.  In  this  respect  there  is  no  technical  rule  ob- 
served by  the  courts  of  chancery.  If  the  complainant  by  his  bill,  or 
the  respondent  by  his  plea,  sets  forth  the  facts  from  which  it  appears 
that  the  complainant  by  the  statutes  of  the  State  has  no  standing 
in  court,  and  for  the  sake  of  repose  and  the  common  good  of  so- 
ciety is  not  permitted  to  sue  his  adversary,  it  is  the  rule  of  the 
court  not  to  proceed  further,  and  dismiss  the  bill  Had  the  com* 
plainants  set  out  the  fact  of  forty  years'  adverse  possession,  then 
a  demurrer  interposing,  the  bar  would  have  been  the  proper  defence, 
countervailing  circumstances  aside.  Such  was  the  course  taken  in 
Humbert  v.  Trinity  Church,  24  Wend.  587,  and  which  was  in  accord- 
ance with  the  established  practice  of  courts  of  chancery. 

2.  It  is  insisted  that  the  act  of  limitations  is  not  relied 
on  by  •express  reference  to  the  statute  of  New  York.  [•487] 
We  think  it  was  unnecessary  to  rely  in  terms  on  the 
statute.  It  was  more  convenient  not  to  do  so.  The  bill  seeks 
discoveries,  the'  right  to  have  which  twenty  years'  adverse  posses- 
sion could  only  bar.  It  also  seeks  an  account  of  the  proceeds  of 
sales  of  parts  of  the  estate,  and  an  account  of  the  rents  and  profits 
of  other  parts,  assuming  the  respondents  to  be  trustees  for  the  com- 
plainants. To  this  aspect  of  the  bill  six  years  forms  the  bar  to  a 
decree.  The  court  is  judicially  bound  to  take  notice  of  the  statutesi 
when  the  facts  are  stated  and  relied  on  as  a  bar  to  further  proceed- 
ing, if  they  are  found  sufficient  So  the  chancellor  of  New  York 
held  in  Bogardus  v.  Trinity  Church,  4  Paige's  Bep.  197,  and  we 
think  correctly. 

8.  In  regard  to  the  substance  of  the  plea,  it  is  insisted  for  respon- 
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dents,  1.  That  the  answer  does  not  cover  and  support  the  plea  by  the 
denial  of  facts  alleged  by  the  bill  which,  if  true,  obviate  the  bar. 
That,  taking  the  facts  alleged  as  established  by  admission,  then  the 
respondents  were  express  trustees  for  the  complainants,  held  posses- 
sion for  them,  and  are  compellable  to  account  regardless  of  the  lapse 
of  time.  • 

To  test  the  sufficiency  of  the  answer,  we  must  take  every  allega- 
tion of  the  biU  as  true  which  is  not  denied  by  the  answer,  and  then 
inquire  whether,  those  facts  being  admitted,  the  plea  is  sufficient  to 
bar  the  claim  to  relief  set  up  by  the  bill.  4  Paige's  Rep.  197 ;  Mit- 
ford,  300 ;  Plunket  v.  Penson,  2  Atk.  61 ;  16  Ves.  377. 

The  complainants  charge  certain  circumstances,  which,  if  true,  pre- 
clude a  bar,  without  admitting  the  existence  of  the  bar;  yet  alleging 
facts  which  obviously  stand  in  the  way  of  relief  unless  the  circum- 
stances be  true.  They  have  the  undoubted  right  to  call  on  the  de- 
fendants to  furnish  by  their  answer  the  evidence  that  they  did  hold 
the  church  estate  as  express  trustees,  and  under  and  for  the  respon- 
dents. These  facts  would  invalidate  the  plea  if  admitted,  and  the 
defendants  must  answer  to  all  the  matters  which  are  specially  alleged 
as  evidence  of  these  facts.  Nor  would  the  denial  in  the  plea  serve 
the  purposes  of  the  complainants,  for,  on  setting  it  down  for  ail- 
ment, its  truth  must  be  admitted,  Story's  Eq.  Pleadings,  616,  §§  672, 
673 ;  Beames's  Pleas  in  Equity,  33,  34. 

Have  the  respondents  furnished  the  evidence  claimed  £rom 
[  *  488  ]  *  them,  or,  have  they  repelled  the  circumstances  by  a  suffi- 
cient denial  of  their  existence?      If  unanswered,  the  cir- 
cumstances must  be  taken  as  true  for  the  purposes  of  resisting  the 
plea,  as  already  stated,  to  the  extent  that  they  stand  unanswered. 

The  bill  alleges  that  John  Haberdinck,  in  1696,  jointly  with  four 
others,  was  ^ised  in  fee-simple  of  a  tract  of  land  called  the  Shoe- 
maker's field,  lying  on  the  northeast  side  of  Maiden  Lane,  in  the  city 
of  New  York.  In  1696,  the  parties  divided  the  premises,  in  part, 
into  lots ;  and  the  other  tenants  in  common  conveyed  to  John  Ha- 
berdinck in  severalty  his  one  fifth  part  of  the  lands  divided,  which 
are  severally  described  by  lots. 

That,  previous  to  1723,  Haberdinck,  died,  leaving  no  children. 
John  Haberdinck,  Jr.,  was  the  lawful  heir  of  John,  Sr. ;  and  the  com- 
plainants are  descendants  and  heirs  of  John  the  younger. 

That  no  sale  or  devise  of  the  premises  has  ever  been  made  by 
any  of  the  ancestors  of  complainants  through  whom  they  claim ;  tod 
that  they  are  entitled  and  seised  as  heirs  at  law  and  by  right  of  sue* 
cession. 

That  the  Reformed  Dutch  Church  of  the  city  of  New  York,  by  itt 
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ministers,  &c.,  had  had  possession  of  the  premises  held  in  severalty 
by  John  Haberdinck,  and  claimed  to  have  taken  possession  under 
some  will  or  devise  of  John  Haberdinck,  whereby  the  premises  were 
devised  to  them. 

The  first  circmnstance  stated  in  evidence  of  the  bar  is  that  John 
Haberdinck  in  his  lifetime  had  let  the  premises,  or  some  part  thereof, 
to  lease  for  99  years,  and  that  the  lease  expired  in  1819.  When  the 
bill  was  filed  does  not  appear  by  the  record.  We  take  it,  within  less 
than  20  years,  after  1819.  To  whom  the  term  of  99  years  had  been 
granted,  the  bill  does  not  in  this  part  of  it  allege. 

The  defendants  deny  all  knowledge  of  the  existence  of  any  such 
lease,  except  for  three  lots  to  William  Huddleston,  dated  in  1723,  for 
the  term  of  70  years,  firom  the  1st  of  May  of  that  year ;  and  this 
lease  is  not  thought  to  be  genuine.     This  answer  we  deem  sufficient. 

It  is  next  alleged  that  the  ministers,  &c,  of  the  church,  are  a 
religious  corporation,  duly  incorporated  and  located  in  the  city  of 
New  York ;  and  as  such,  obtained  by  purchase  firom  some 
of  the  *  tenants  in  common  with  John  Haberdinck  the  elder,  [  *489  ] 
or  firom  some  one  claiming  under  them,  parts  of  the  Shoe- 
maker's field  not  partitioned  in  1723. 

This  allegation  needed  no  answer  in  support  of  the  plea.  One 
tenant  in  common  may  well  hold  adversely  to,  and  bar  his  cotenant. 

The  complainants  also  allege  they  applied  to  the  corporation  for 
an  inspection  of  title-deeds ;  an  account  of  sales ;  of  rents  and  pro- 
fits; for  possession  of  the  lands,  and  a  partition  of  the  undivided 
part ;  which  had  been  refused. 

If  barred  of  the  right  to  the  land,  so  were  the  complainants  of  the 
relief  sought  by  their  request  to  the  corporation.  Nor  has  the  con- 
trary been  assumed.  As  to  titie-deeds,  none  but  the  lease  for  ninety- 
nine  years  could  have  aided  the  complainants;  and  the  distinct 
answer  that  none  such  existed  covers  this  allegation. 

As  a  supervening  circumstance,  complainants  allege  that  respon- 
dents in  1822  acknowledged  they  entered  and  held  under  the  will  of 
Haberdinck  the  elder,  by  an  account  and  inventory  of  their  property 
rendered  to  the  chancellor  of  New  York,  pursuant  to  a  statute  of 
that  State. 

The  will  is  then  set  out,  dated  1722,  by  which  the  property  was 
devised  to  the  ministers,  elders,  &c.,  of  the  church,  and  their  succes- 
sors forever ;  with  its  probate ;  and  the  devises  therein,  to  the  religious 
corporation,  are  alleged  to  be  illegal  and  void ;  that  no  titie  was  taken 
tmder  the  will ;  and  that  the  possession  was  held  in  subordination  to 
the  right  and  title  of  the  heirs  at  law.  It  is  reiterated,  that  the  cor- 
poration entered  as  assignees  under  leases  for  long  terms  of  years. 
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made  by  John  Haberdinck,  in  his  lifetime,  and  which  have  lately  ex- 
pired ;  or,  mider  some  other  title  derived  from  John  Haberdinck,  and 
subordinate  to  the  title  of  the  heirs  at  law ;  but  particularly  under  a 
dei:9iBe  by  Haberdinck  to  the  ministers,  deacons,  &c.;  or  to  some 
other  person  which  was  assessed  to  them,  and  which  expired  between 
the  years  1810  and  1822.  And  under  some  title,  subordinate  to  that 
of  the  heirs  at  law,  the  respondents  have  ever  claimed,  held,  and  en- 
joyed the  premises.  That  so  late  as  the  year  1810,  they  admitted  by 
an  inventory  returned  to  the  chancellor,  that  they  held  under  a  demise 
to  the  corpomtion  by  John  Haberdinck.  The  charter  granted 
[  *  490  ]  *by  the  king  in  1696,  is  substantially  set  forth,  and  it  is 
aveired  the  annual  profits  of  the  {nemises  demised,  exceed 
two  hundred  pounds,  or  $500,  the  extent  to  which  the  church  was 
permitted  by  law  to  receive  profits ;  that  from  1780  to  1800,  the 
yearly  value  of  the  premises  was  $10,000;  from  1800  to  1820, 
$20,000 ;  and  from  that  time  to  the  date  of  the  filing  of  the  bill,  of 
the  yearly  value  of  $30,000. 

That  to  keep  down  the  rents,  long  leases  have  been  given  at  low 
rates ;  and  then  the  leases  have  been  sold  out,  and  other  lands  pur- 
chased with  the  proceeds  of  the  sales,  and  other  investments  made. 
That  a  religious  corporation,  which  is  by  law  incapable  of  receiving 
or  taking  lands  by  devise,  cannot  hold  adverse  possession  of  such 
lands  upon  which  they  have  entered  and  always  claimed  under  suck 
devise.  This  being  the  case  of  the  respondents,  the  complainants 
were  entitled,  as  heirs  at  law,  to  rents  and  profits  and  the  proceeds 
of  sales ;  at  least  after  deducting  therefrom  a  support  for  the  minich 
ters  of  said  church,  which  the  income  greatly  exceeded,  and  to  which 
extent  and  no  other,  by  the  terms  of  the  will,  could  the  revenues  and 
income  of  the  devised  premises  be  applied  And  a  discovery  and 
account  is  asked  of  the  surplus,  if  no  more* 

As  to  parts  of  the  premises  the  defendants  disclaim  tiHe ;  and  as 
to  other  parts,  they  plead  they  had  sold  and  conveyed  in  fee  simple 
more  than  forty  years  before  the  filing  of  the  bill ;  and  the  alienated 
lands  had  ever  since  been  held  and  ei\joyed  under  the  conveyances 
adversely  to  the  daim  of  the  complainants. 

To  such  parts  of  the  foregoing  allegations  as  charge  in  any  form  a 
holding  in  subcnxiination  to  the  title  of  complainants  as  tenants  ia 
common,  or,  by  demises  or  otherwise,  the  respondents  answer  in 
various  forms,  that  they  daim  to  hold  for  themselves  in  severalty  and 
in  fee  simple,  and  in  hostility  to  the  daim  set  up  in  the  bill,  for  finrty 
years  next  before  it  was  filed ;  that  they  never  acknowledged  any  title 
in  the  complainants,  and  that  the  expression  in  the  return  to  tiie 
chancellor,  tiiat  they  hdd  by  demise  under  John  Haberdinck,  was  a 
derical  error. 
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RespondentB  neither  admit  nor  deny  that  they  held  under  the  will 
of  John  Haberdinck;  or  that  they  have  received  revenues  and  profits, 
as  charged.     These  facts  are  treated  as  immaterial     Not 
*  being  answered  as  repelling  drcomstances,  they  must  be  [  *  491  ] 
considered  as  true. 

The  plea  avers  that  for  forty  years  previous  to  the  time  of  filing 
the  bill,  that  is,  firom  1799,  and  up  to  the  date  of  the  plea,  the  de- 
fendants had  been  by  themselves  and  their  tenants,  in  the  sole  and 
exclusive  possession  of  all  and  singular  the  lands  in  the  bill  men- 
tioned, (except  those  disclaimed,)  during  all  of  which  time,  all  and 
singolar  the  said  lands  have  been  improved  by  buildings,  and  enclos- 
ed wiih  substantial  enclosures,  and  actually  occupied  by  themselves 
and  their  tenants,  claiming  and  enjoining  the  same  as  being  seised 
thereof  in  their  demesne  as  of  fee  in  severalty,  and  in  their  own  sole 
and  exclusive  right,  and  as  the  exclusive  and  sole  owners  thereof,  and 
to  their  own  sole  and  exdusive  use,  and  not  otherwise ;  and  that 
respondents  have,  in  like  manner,  been  in  the  receipt  of  the  rents  and 
profits. 

As  to  that  part  of  the  premises  alleged  to  have  been  sold,  respond- 
ents plead  that  more  than  forty  years  before  the  filing  of  the  biU, 
thus  being  in  possession  in  their  own  right  and  severalty,  and  claim- 
ing the  right  to  sell  and  convey  in  fee-simple,  absolute,  did  grant  and 
convey  the  same  in  fee- simple,  absolute,  for  a  valuable  consideration 
to  them  paid,  and  which  the  corporation  applied  to  its  own  use, 
claiming  the  right  to  do  so  without  any  accountability  to  any  person 
whatever ;  and  the  said  premises  have  ever  since  been  held,  occupied, 
and  enjoyed  under  said  conveyances,  adversely  to  the  claim  of  the 
complainants,  in  their  bill  set  forth. 

Stripped  of  the  circumstances  met  by  the  answer,  and  the  case 
presented  to  us  for  decision  is  simple. 

The  complainants  claim  under  Haberdinck  the  elder,  as  heirs  at 
law.  The  respondents  entered  under  the  will  of  Haberdinck,  and 
have  for  more  than  a  centnry  claimed  under  it.  The  complainants 
allege  the  will  is  void ;  the  respondents  disregard  the  allegation  as 
immaterial,  and  raise  no  question  on  its  validity. 

They  rely  on  forty  years'  adverse  possession,  claiming  to  hold  for 
themselves  in  fee-simple,  and  in  severalty.  To  cover  the  posses- 
sion, no  paper  title  is  invoked,  substantial  enclosures  and  actual 
occupancy  for  forty  years  are  relied  on  in  substitution  of  a  valid 
paper  titie. 

The  plea  having  been  set  down  for  argument,  the  facts  it 
^assumes  must  be  taken  as  true;   and  we  are  called  on  to  [  *  492  ] 
pronounce  the  law  on  the  fia,cts. 
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The  defence  set  up  is  independent  of  the  complainants'  case,  and 
purely  legal  in  its  character,  in  so  far  as  the  bar  is  sought  to  protect 
the  possession  of  the  lands,  supposing  this  to  be  the  relief  prayed 
This  is  not  the  case,  however ;  the  bill  seeks,  1.  An  account  of  the 
rents  and  profits ;  2.  An  account  of  the  proceeds  of  such  pisirts  of  the 
lands  as  the  corporation  has  sold ;  3.  The  production  of  the  title 
papers  and  rent  roUs,  appertaining  to  the  estate ;  and,  4.  A  discovery 
of  the  amount  of  the  proceeds  by  rents  and  sales,  through  a  series  of 
years ;  treating  respondents  as  trustees  for  the  complainants. 

As  these  are  incidents  to  the  title,  if  it  is  confinned  in  fee-simple 
to  the  respondents  by  force  of  the  statute  of  limitations  of  the  State 
of  New  York,  and  the  complainants  are  barred  of  their  recovery  at 
law  of  the  estate,  the  incidents  of  rents,  proceeds  of  sales,  and  dis- 
covery of  title  papers  follow  the  title,  aside  from  the  shorter  bar  of 
six  years  in  regard  to  the  money  demands.  At  the  end  of  twenty 
years,  &om  1799,  when  the  adverse  possession  commenced,  if  the 
statute  of  limitations  applied  to  the  case  made  by  the  plea,  the  de- 
fendants had  a  title  as  undoubted  as  if  they  had  produced  a  deed  in 
fee-simple  from  the  true  owner,  of  that  date ;  and  all  inquiry  into 
their  title  or  its  incidents  was  as  effectually  cut  off. 

Complainants  contend  that  in  1723,  a  devise  to  a  corporation  for 
the  purpose  of  maintaining  religion  was  void,  where  the  income  from 
the  property  bequeathed  exceeded  two  hundred  pounds,  being  con- 
trary to  the  statute  of  wills  of  Henry  VIII. ;  therefore,  the  will  of  John 
Haberdinck  was  inoperative,  and  the  premises  descended  to  the  heir 
at  law.  Nor  could  the  corporation  take  by  deed  more  than  by  will 
Having  no  capacity  to  take  by  will  or  deed,  and  the  operation  of  the 
act  of  limitations  being  a  confirmation  of  a  supposed  paper  title 
from  some  one  of  the  whole  premises,  the  corporation,  in  like 
manner,  wanted  capacity  to  take  by  force  of  the  act  of  limita- 
tions ;  which  would  be  in  equal  violation  of  the  statute  of  Henry 

vni. 

On  this  assumption,  the  bill  is  obviously  founded ;  and  it  is,  in 
fact,  the  only  question  in  the  cause. 
[  •  493  ]  •  Respondents  insist,  on  the  other  hand :  1.  That  the  de- 
vise was  to  a  charity,  and  therefore  not  embraced  by  the 
statute  of  Henry  VIII. ;  2.  That  bodies  corporate  are  excluded  from 
the  statute  of  Henry  VIIL,  by  the  statutes  of  the  State  of  New  York; 
3.  That  there  is  no  allegation  in  the  bill  that  the  income  of  the  de- 
vised premises  was  worth  more  than  two  hundred  pounds  in  1722, 
when  the  will  took  effect ;  and  if  the  will  was  valid  then,  it  continued 
to  be  valid  afterwards,  according  to  2  Inst  722 ;  4.  That  we  are 
bound  to  presume,  after  the  lapse  of  more  than  a  century,  the  exist- 
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enoe  of  a  colonial  statute  anthoriziDg  the  bequest;  and  which  hat 
been  destroyed  by  time  and  the  accidents  of  the  Revolution  in  the 
government. 

These  considerations  are  mere  incidents  in  the  controversy  as  it  is 
presented  to  us ;  none  of  them  seem  to  have  been  conclusively  settled 
by  the  decisions  of  the  state  courts  of  New  York,  and  therefore  we 
express  no  opinion  upon  them. 

It  may  be  true,  that  in  1723  the  corporation  of  the  Protestant 
Dutch  Church  could  not  take,  and  yet  in  1799  it  was  enabled  by 
the  statutes  of  New  York  to  take  and  hold  the  premises.  K  so, 
time  could  confirm  the  title,  because  of  the  newly  created  capacity. 

Be  this  as  it  may,  we  are  bound  to  conform  to  the  decisions  of  the 
state  courts  of  New  York,  in  the  construction  of  their  acts  of  limita- 
tion. Such  is  the  settled  doctrine  of  tins  court  Ghreen  v,  Neal,  6 
Pet  291.  The  chancellor  of  New  York  held,  in  Bogardus  v.  Trinity 
Church,  4  Paige's  B.ep.  178,  that  the  corporation  could  make  defence, 
and  that  it  did  take  title  by  force  of  the  act  of  limitations.  The 
court  of  errors  held  the  same  in  Humbert  v.  Trinity  Church,  24 
Wend.  587.  As  no  distinction  is  made  by  the  state  courts  of  New 
York  between  a  religious  corporation  and  an  individual  in  regard 
to  capacity  to  hold  by  force  of  the  statute,  none  can  be  taken  by  this 
court 

It  is  only  left,  then,  to  consider  whether  a  naked  possession  is  pro- 
tected by  the  statute  to  the  extent  of  the  substantial  and  actual  en- 
dosures,  for  all  the  time  necessary  to  form  the  bar. 

The  statute  of  New  York  is  in  substance  the  same  as  that  of  the 
21  Jac  L ;  that  such  a  possession  as  is  set  forth  by  the  plea  is  pro- 
tected by  the  statute,  has  been  the  settled  doctrine  of  the  courts  of 
that  State  for  more  than  thirty  years ;  if  it  ever  was  doubted. 
*  We  need  only  refer  to  Jackson  v.  Shoemaker,  2  Johns.  [  *  494  ] 
234 ;  Jackson  v.  Wheat,  18  Johns.  44 ;  Jackson  t;.  Woodrufij 
1  Cowen,  285 ;  and  Jackson  v.  Oltz,  8  Wend.  440. 

These  cases  were  at  law,  and  the  statute  is  equally  binding  on  the 
courts  of  chancjBry,  where  the  complainants  seek  to  have  an  account 
of  rents  and  profits  accruing  out  of  a  legal  estate.  This  is  also 
settiied  by  the  state  courts  of  New  York :  In  4  Paige,  179,  by  the 
chancellor ;  and  in  24  Wendell,  587,  above  cited,  by  the  court  of 
eiTors. 

We  therefore  concur  with  the  circuit  court  that  the  first  part  of  the 
idea  must  be  sustained,  for  so  much  as  it  covers. 

The  second  part  of  the  plea,  averring  that  all  the  parts  of  the  lands 
sold  had  been  conveyed,  and  the  moneys  received  by  the  corporation 
more  than  forty  vears  before  the  plea  was  filed,  we  deem  a  conclusive 
VOL.  XIV.  33  r^^^^T^ 
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bar.  The  bill  seeks  the  money,  and  six  years  barred  relief;  this  being 
a  concurrent  remedy  with  an  action  at  law. 

For  all  the  lots  disclaimed  by  the  answer  and  plea,  the  bill  was 
properly  dismissed ;  there  was  no  probable  cause  for  retaining  it  to 
obtain  an  account  from  the  respondents ;  obviously  no  claim  ezistB 
that  can  be  made  available  for  complainants  in  regard  to  this  portioii 
of  the  property.     Mitford's  Pleadings,  319. 

We  order  the  decree  below  to  be  affirmed. 

8  H.76;  8H.486. 


Jbremiah  Carpenter,  Plaintiff  in  Error,  v.  The  Providencb  Wash- 
INOTON  Insurance  Company,  Defendants  in  Error. 

16  p.  495. 

A  policj  of  insurance  agiunst  fire,  by  which  a  mortgagor's  interest  is  insnred,  containing  s 
permission  to  assign  the  policy  to  E.  R.  who  was  in  fiict  the  mortgagee,  though  not  lo 
described  in  the  policy,  constitates  '*  other  insaranoe  by  the  insured  on  the  property  hereby 
insured/'  within  the  meaning  of  a  clause  concerning  prior  insurance,  in  a  subeequent 
policy  taken  by  the  mortgagor  from  another  company. 

Such  prior  policy  coren  the  interest  of  the  mortgagor,  and  not  the  interest  of  Ihe  mortgagee. 

The  ha  that  such  a  prior  policy  was  voidable  by  the  nnderwriteiB  on  account  of  misrepreseota- 
tion,  does  not  exempt  the  insured  from  the  duty  of  giving  notice  of  it  to  the  underwriters 
in  a  subsequent  policy,  pursuant  to  the  clause  respecting  prior  insurance. 

A  parol  notice  is  not  sufficient 

The  respective  rights  of  underwriter  and  insured,  in  case  of  insurance  effected  by  morigsgon, 
and  by  mortgagees,  considered. 

Questions  of  general  commercial  law,  concerning  the  construction  and  legal  efibct  of  a  ooa* 
tract  of  insurance,  are  not  local  in  their  character,  and  this  court  are  not  bound  by  the 
decisions  of  the  state  courts  thereon. 

The  case  is  stated  in  the  opinion  of  the  court 

Whipple^  for  the  plaintiff. 

Oreen  and  Sergeant^  contra. 

[  *  496  ]      *  Stort,  J.,  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  to  the  circoit  court  for  the  distiict 
of  Rhode  Island.  The  original  action  was  brought  by  Carpenteri 
the  plaintiff  in  error,  against  the  Plrovidence  Washington  Insurance 
C!ompany,  the  defendants  in  error,  upon  a  policy  of  insurance  unde^ 
written  by  the  insurance  company  of  $15,000,  ^^on  the   Glenoo 

C!otton  Factory  in  the  State  of  New  York,"  owned  by 
[  *  497  ]  *  Carpenter,  against  loss  or  damage  by  fire.   The  policy  was 

dated  on  the  27th  of  September,  1838,  and  was  to  endure 
for  one  year.  Among  other  clauses  in  the  policy  are  the  following: 
^  And  provided  further  that,  in  case  the  insured  shall  have  already 
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any  other  inBurance  on  the  property  hereby  insared,  not  notified  to 
this  corporation,  and  mentioned  in  or  indorsed  upon  this  policy,  then 
this  insurance  shall  be  void  and  of  no  effect"  ^[  And  if  the  said 
insured  or  his  assigns  shall  hereafter  make  any  other  insurance  on 
the  same  property,  and  shall  not,  with  all  reasonable  diligence,  give 
notice  thereof  to  this  corporation,  and  have  the  same  indorsed  on 
this  instrument,  or  otherwise  acknowledged  by  them  in  writing,  this 
policy  shall  cease  and  be  of  no  further  effect  And  in  case  of  any 
other  insurance  upon  the  property  hereby  insured,  whether  prior  or 
subsequent  to  the  date  of  this  policy,  the  insured  shall  not  in  case 
of  loss  or  damage  be  entitled  to  demand  or  recover  on  this  policy 
any  greater  portion  of  the  loss  or  damage  sustained  than  the  amount 
hereby  insured  shall  bear  to  the  whole  amount  insured  on  the  said 
property."  <<  The  interest  of  the  insured  in  this  policy  is  not  assign- 
able, unless  by  consent  of  this  corporation,  manifested  in  writing ; 
and  in  case  of  any  transfer  or  termination  of  the  interest  of  the 
insured,  either  by  sale  or  otherwise,  without  such*  consent,  this  policy 
shall  henceforth  be  void  and  of  no  effect"  Annexed  to  the  policy 
are  the  proposals  and  conditions  on  which  the  policy  is  asserted  to 
be  made,  and  among  them  is  the  following:  <'  Notice  of  all  previous 
insurances  upon  property  insured  by  this  company  shall  be  given  to 
them,  and  indorsed  on  the  policy,  or  otherwise  acknowledged  by  the 
company  in  writing,  at  or  before  the  time  of  their  making  insurance 
thereon,  otherwise  the  policy  made  by  this  company  shall  be  of  no 
effect" 

The  declaration  averred  that  during  the  continuance  of  the  policy, 
be.  Carpenter,  was  the  owner  of  the  property  by  the  policy  insured, 
and  was  interested  in  said  property  to  the  whole  amount  so  insured 
by  the  company ;  and  that  on  the  9th  of  April,  1839,  the  factory 
was  totally  destroyed  by  fire,  of  which  the  company  had  due  notice 
and  proof.  The  cause  came  on  for  trial  upon  the  general  issue,  and 
a  verdict  was  found  for  the  defendants.  The  plaintiff  took  a  bill  of 
exceptions  to  certain  instructions  refused,  and  other  instruc- 
tions given  by  the  •  court  in  certain  matters  of  law  arising  [  *  498  ] 
out  of  the  facts  in  proof  at  the  trial,  and  judgment  having 
been  given  upon  the  verdict  for  the  defendants,  the  present  writ  of 
error  has  been  brought  to  ascertain  the  validity  of  these  exceptions. 
The  facts  which  were  in  proof  at  the  trial  were  very  complicated  ; 
bnt  those  which  are  material  to  the  present  inquiry  will  be,  as  briefly 
as  they  may  be,  here  stated.  The  premises  were  originally  owned 
in  equal  moieties  by  Egbert  and  Epenetus  Reed.  In  June,  1835, 
Epenetus  Reed  conveyed  his  moiety  to  H.  M.  Wheeler,  who  gave  a 
tiond  and  mortgage  on  the  premises  to  secure  $8,000  of  the  purchase* 
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money  to  Epetenus  Reed  On  the  17th  of  October,  1836,  Egbert 
Reed  sold  his  moiety  of  the  premises  to  Samuel  O.  Wheeler,  and  the 
latter  thereupon  gave  a  bond  and  mortgage  for  the  sum  of  $10,000, 
(purchase-money,)  to  Epenetus  Reed;  and  on  the  same  day,  he, 
Wheeler,  made  an  additional  agreement  under  seal  with  Epenetus 
Reed,  by  which  he  covenanted  that  he  would  e£fect  a  policy  of  insur- 
ance upon  the  property  in  the  name  of  himself,  or  himself  and  Henry 
M.  Wheeler,  for  the  sum  of  at  least  $10,000,  and  assign  the  same  to 
him,  Reed,  as  collateral  security  to  the  said  last  bond  and  mortgage, 
and  would  annually  renew  the  policy,  or  effect  a  new  one,  and  keep 
each  assigned  to  Reed  as  security,  in  such  way  and  manner  as  that 
the  said  property  shall  be  insured  for  at  least  the  sum  of  $10,000,  and 
the  policy  held  by  him  as  collateral  security  as  aforesaid;  and  if  he 
neglected  so  to  insure  and  assign  for  the  space  of  ten  days,  then,  that 
Reed  might  do  the  same  at  the  expense  of  Wheeler,  and  add  the 
premium  which  he  might  be  compelled  to  pay  with  interest  thereon 
to  his  said  bond  and  mortgage,  and  to  collect  the  same  therewith,  or 
that  Wheeler  would  pay  the  same  to  him  in  such  other  way  as  ho 
might  desire. 

From  the  17th  of  October,  1836,  to  the  6th  of  December,  1837, 
Henry  M.  Wheeler,  and  Samuel  G.  Wheeler  continued  to  own  the 
factory  in  equal  moieties,  and  transacted  business  under  the  firm  of 
Henry  M.  Wheeler  and  C!ompany,  On  that  day,  Samuel  Q.  Wheeler 
sold  his  moiety  to  Jeremiah  Carpenter.  On  the  18th  of  April,  1838, 
Henry  M.  Wheeler  sold  and  conveyed  his  moiety  to  Carpenter,  who 

thus  became  the  sole  owner  of  the  entire  property.     The 
[  *499  ]  last  conveyance  declared  the  property  subject  to  a  *m<»t- 

gage  on  the  premises  firom  Henry  M.  Wheeler  and  wife, 
dated  in  June,  1835,  to  Epenetus  Reed,  on  which  there  was  then  due 
$6,000,  which  Carpenter  assumed  to  pay.  There  had  been  a  prior 
policy  on  the  premises  in  the  Washington  Insurance  oflSice,  which, 
upon  Carpenter's  becoming  the  sole  owner,  the  company  agreed  to 
continue  for  account  of  Carpenter,  and  in  case  of  loss,  the  amount 
to  be  paid  to  him.  That  policy  expired  on  the  27th  of  September, 
1838,  the  day  on  which  the  policy,  upon  which  the  present  suit  is 
brought,  was  effected. 

It  is  proper  further  to  state  that  other  policies  on  the  same  factofy 
had  been  effected  and  renewed  from  time  to  time,  from  December 
12,  1836,  for  the  benefit  of  the  successive  owners  th^eof,  by  an* 
other  insurance  company  in  Providence  called  the  American  losiir* 
ance  Company ;  and  among  these  was  a  policy  effected  by  way  of 
renewal,  on  the  14th  of  December,  1837,  in  the  name  of  Henry  AL 
Wheeler  and  Company,  for  $6,000,  for  the  benefit  of  Henry  DL 
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Wheeler  and  Carpenter,  (who  were  then  the  joint  owners  thereof,) 
payable  in  case  of  loss  to  Epenetufl  Reed.  The  sale  by  Henry  M. 
'VHieeler  to  Carpenter,  on  tiie  18th  of  April,  1838,  of  hb  moiety 
having  been  notified  to  the  American  Insurance  Company,  the  latt^ 
agreed  to  the  assignment,  and  the  policy  thenceforth  became  a  policy 
for  Carpenter,  payable  in  case  of  loss  to  Epenetus  Reed.  And  on 
the  23d  of  May,  1838,  Carpenter  transferred  all  his  interest  in  the 
policy  to  Epenetus  Reed*  The  policy  thns  effected  on  the  14th  of 
December,  1837,  was,  (as  the  Washington  Insurance  Company  as- 
sert,) not  notified  to  them  at  the  time  of  effecting  the  policy  made 
on  the  27th  of  September  following,  and  declared  upon  in  the  pres- 
ent suit;  nor  was  the  same  ever  mentioned  in  or  indorsed  upon  the 
same  policy ;  and  upon  this  account,  the  company  insist  that  the 
present  policy  is,  pursuant  to  the  stipulations  contained  therein, 
utterly  void. 

Subsequently,  namely,  on  the  11th  of  December,  1838,  the  Ameri- 
can Insurance  Company  renewed  the  policy  of  14th  of  December, 
1837,  for  Carpenter,  and  at  his  request,  for  one  year.  This  renewed 
policy  was  never  notified  to  the  Washington  Insurance  Company, 
nor  acknowledged  by  them  in  writing ;  nor  does  it  appear  ever  to 
have  been  actually  assigned  to  Epenetus  Reed,  down  to  the  period 
of  the  loss  of  the  factory  by  fire.  On  this  account  also  the 
Washington  Insurance  Company  insist  that  their  *  policy  [  *  500  ] 
of  the  previous  27th  of  September,  1838,  is,  according  to 
the  stipulations  therein  contained,  utterly  void. 

It  seems  to  have  been  admitted,  although  not  directly  proved,  that 
a  suit  was  brought  upon  the  policy  of  the  14th  of  December,  1837, 
at  the  American  Insurance  office,  after  the  loss,  by  Carpenter,  as 
trustee  of  or  for  the  benefit  of  Reed,  for  the  amount  of  the  $6,000 
insured  thereby;  and  that  at  the  November  term,  1839,  of  the  circuit 
court,  the  company  set  up  as  a  defence,  that  there  was  a  material 
misrepresentation  of  the  cost  and  value  of  the  property  in  the  factory 
insured  made  to  them  at  the  time  of  the  original  insurance ;  and  it 
being  intimated  by  the  court  that,  if  such  was  the  fact,  it  would 
avoid  the  policy,  the  plaintiff  acquiesced  in  that  decision,  and  discon- 
tinued or  withdrew  the  action  before  verdict. 

The  instructions  prayed  and  refused,  and  also  the  instructions 
a^ctually  given  by  the  court,  are  fiilly  set  forth  in  the  record.  It  does 
not  seem  important  to  the  opinion,  which  we  are  to  pronounce,  to 
recite  them  at  large,  in  totidem  verbis^  since  the  points  on  which  they 
torn  admit  of  a  simple  and  exact  exposition. 

The  first  instruction  asked  the  court,  in  effect,  to  say  that  the  orig- 
inal policy  of  the  American  Insurance  Company,  made  in  December^ 
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1836,  and  the  several  renewals  thereof,  although  made  in  the  name 
of  the  Wheelers,  (the  mortgagors,)  being  in  fact  for  the  use  and 
benefit  of  Epenetus  Reed,  the  mortgagee,  were  for  all  substantial 
purposes  the  policy  of  Reed,  and  could  never  enure  to  the  benefit  of 
the  Wheelers,  or  of  Carpenter ;  and  that  neither  the  Wheelers  nor 
Carpenter  had  any  such  interest  therein  as  rendered  it  incumbent  on 
them  to  give  any  notice  of  its  existence  to  the  Washington  Insur- 
ance Company ;  and  that  it  was,  to  all  intents  and  purposes,  as  if 
Reed  had  effected  the  said  policy  in  his  own  name  upon  his  spedtfic 
interest  as  mortgagee.  This  instruction  the 'court  refused  to  give; 
and,  on  the  contrary,  instructed  the  jury  that,  as  by  the  memorandum 
made  on  that  policy  on  the  14th  of  December,  1837,  the  policy  was 
by  the  consent  of  all  the  parties  interested  therein,  and  of  Carpenter, 
to  be  for  the  benefit  of  Carpenter,  he,  Carpenter,  became  interested 
therein  legally  or  equitably ;  and  that,  notwithstanding  the  assign- 
ment thereof  by  the  Wheelers  to  Carpenter,  and  of  Carpenter  to 

Reed,  the  policy  and  the  renewals  thereof  ought  to  have 
[  *  501  ]  been  notified  to  the  *  Washington  Insurance  Company,  at 

the  time  when  the  policy  declared  on  was  underwritten,  if 
the  policy  was  then  a  subsisting  policy,  and  was  so  treated  by  Car- 
penter and  the  American  Insurance  Company,  and  Carpenter  had  a 
legal  or  equitable  interest  therein,  and  was  entitled  to  the  benefit 
thereof. 

The  question,  then,  is  here  broadly  presented,  whether  the  policy 
of  the  American  Insurance  Company  is,  under  aU  the  circumstances, 
to  be  treated  as  a  policy  exclusively  for  Reed,  the  mortgagee,  or 
whether  it  is  to  be  treated  as  a  policy  on  the  property  of,  and  for  the 
benefit  of,  the  mortgagors.  No  doubt  can  exist  that  the  mortgagor 
and  the  mortgagee  may  each  separately  insure  his  own  distinct  in- 
terest in  the  property.  But  there  is  this  important  distinction  be- 
tween the  cases,  that  where  the  mortgagee  insures  solely  on  his  own 
account,  it  is  but  an  insurance  of  his  debt ;  and  if  his  debt  is  aflter- 
wards  paid  or  extinguished,  the  policy  ceases  firom  that  time  to  have 
any  operation ;  and  even  if  the  premises  insured  are  subsequently 
destroyed  by  fire,  he  has  no  right  to  recover  for  the  loss,  for  he  sus- 
tains no  damage  thereby ;  neither  can  the  mortgagor  take  advantage 
of  the  policy,  for  he  has  no  interest  whatsoever  therein.  On  the 
other  hand,  if  the  premises  are  destroyed  by  fire  before  any  payment 
or  extinguishment  of  the  mortgage,  the  underwriters  are  bound  to 
pay  the  amount  of  the  debt  to  the  mortgagee,  if  it  does  not  exceed 
the  insurance.  But,  then,  upon  such  payment,  the  underwriters  are 
entitled  to  an  assignment  of  the  debt  from  the  mortgagee,  and  may 
recover  the  same  amount  from  the  mortgagor,  either  at  law  or  in 
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equity,  accoiding  to  drcumstanoes ;  for  the  payment  of  the  insurance 
by  the  underwriters  does  not,  in  such  a  case,  discharge  the  mortga- 
gor from  the  debt,  but  only  changes  the  creditor. 

Far  different  is  the  case  where  an  insurance  is  made  by  the  mort- 
gagor on  the  premises  on  his  own  account ;  for  notwithstanding  any 
mortgage  or  other  incumbrance  upon  the  premises,  he  will  be  entitled 
to  recover  the  fall  amount  of  his  loss,  not  exceeding  the  insurance, 
since  the  whole  loss  is  his  own,  and  he  remains  personally  liable  to  the 
mortgagee  or  other  incumbrancer,  for  the  full  amount  of  the  debt  or 
incumbrance. 

These  principles  we  take  to  be  unquestionable,  and  the  necessary 
result  of  the  doctrines  of  law  applicable  to  insurances  by  the  mort- 
gagor and  the  mortgagee.  If,  then,  a  mortgagor  procures 
•  a  policy  on  the  property  against  fire,  and  he  afterwards  [  •  502  J 
assigns  the  policy  to  the  mortgagee  with  the  consent  of  the 
underwriters,  (if  that  is  required  by  the  contract  to  give  it  validity,) 
as  collateral  security,  that  assignment  operates  solely  as  an  equitable 
transfer  of  the  policy,  so  as  to  enable  the  mortgagee  to  recover  the 
amount  due  in  case  of  loss ;  but  it  does  not  displace  the  interest  of  the 
mortgagor  in  the  premises  insured.  On  the  contrary,  the  insurance 
is  still  his  insurance,  and  on  his  property  and  for  his  account  And 
so  essential  is  this,  that  if  the  mortgagor  should  transfer  the  property 
to  a  third  person,  without  the  consent  of  the  underwriters,  so  as  to 
devest  all  his  interest  therein,  and  then  a  loss  should  occur,  no  recov- 
ery can  be  had  therefor  against  the  underwriters,  because  the  assured 
has  ceased  to  have  any  interest  therein,  and  the  purchaser  has  no 
right  or  interest  in  the  policy.  Another  essential  difference  between 
the  case  of  a  mortgagor  and  that  of  a  mortgagee  (which  has  been 
already  hinted  at)  is,  that  the  latter  can  insure  for  himself  at  most, 
only  to  the  extent  of  his  debt,  whereas  the  mortgagor  can  insure  to 
the  full  value  of^the  property,  notwithstanding  any  incumbrances 
thereon,  for  the  reasons  already  stated. 

Some  of  these  principles  are  completely  illustrated  by  the  terms 
of  this  very  policy  of  the  American  Insurance  Company,  and  the  like 
clauses  are  to  be  found  in  the  policies  of  the  Washington  Insurance 
Company,  now  under  consideration.  Thus,  although  it  is  expressly 
provided,  'Hhat  the  assured  may  assign  this  policy  to  Epenetus 
Reed,"  yet,  it  is  at  the  same  time  provided,  that  ^^  the  interest  of  the 
assured  in  this  policy  is  not  assignable  unless  by  the  consent  of  this 
corporation,  manifested  in  writing;  and  in  case  of  any  transfer  or 
termination  of  the  interest  of  the  insured,  either  by  sale  or  other- 
wise, without  such  consent,  this  policy  shall  from  thenceforth  be  void 
and  of  no  effect"     Now,. the  interest  here  last  spoken  of,  manifestly, 


Digitized  byCjOOQlC 


892         SUPREME  COURT  OF  THE  UNITED  STATES. 

Carpenter  v.  The  Proyidenoe  Washington  Insiinnoe  Co.    16  P. 

is  the  interest  of  the  owner  in  the  premises  insured,  and  not  merely 
his  interest  in  the  policy. 

But,  independently  of  any  special  dauses  of  this  sort,  it  b  dear, 
both  upon  principle  and  authority,  that  an  assignment  of  a  policy  by 
the  insured,  only  covers  such  interest  in  the  premises  as  he  may  have 
at  the  time  of  the  insurance,  and  at  the  time  of  the  loss.  It  is  the 
property  of  the  insured,  and  his  alone,  that  is  designed  to 
[  *503  ]  be  covered ;  and  when  he  parts  with  his  title  to  the  *  prop- 
erty, he  can  sustain  no  future  loss  or  damage  by  fire,  bat 
the  loss,  if  any,  must  be  that  of  his  grantee.  The  rights  of  the  as- 
signee cannot  be  more  extensive  under  the  poUcy  than  the  rights  of 
the  assignor ;  and  as  to  the  grantee  of  the  property,  he  can  take 
nothing  by  the  grant  in  the  poLLcy,  since  it  is  not  in  any  just  or  legal 
sense  attached  to  the  property,  or  an  incident  thereto.  This  doctrine 
was  laid  down  in  very  expressive  terms  by  Lord  Chancellor  King, 
so  long  ago  as  in  the  case  of  Lynch  v.  Dalzell,  4  Bro.  ParL  Bep.  431, 
edit.  TomUns,  2  Marsh.  Insur.  b.  4,  c  4,  803,  which  was  an  insurance 
against  fire.  ^  These  policies,"  said  he,  ^  are  not  insurances  of  the 
specific  things  mentioned  to  be  insured,  nor  do  such  insurances 
attach  on  the  realty,  or  in  any  manner  go  with  the  same  as  an  inci- 
dent thereto  by  any  conveyance  or  assignment,  but  they  are  only 
special  agreements  with  the  persons  insuring  against  such  loss  oar 
deunage  as  they  may  sustain.  The  party  insured  must  have  a  prop- 
erty at  the  time  of  the  loss,  or  he  can  sustain  no  loss,  and  conse- 
quently can  be  entitled  to  no  satisfeustion."  ^  These  policies  are  not 
in  their  nature  assignable,  nor  is  the  interest  in  them  ever  intended  to 
be  transferable  firom  one  to  another,  without  the  express  consent  of 
the  ofiice."  Now,  this  case  is  the  stronger,  because  it  was  a  case 
where  not  only  the  policy,  but  the  premises,  bad  been  assigned  to  the 
very  parties  who  sought  the  benefit  of  the  insurance.  The  same 
doctrine  was  asserted  by  Lord  Hardwicke,  in  the  case  of  the  Sad- 
dlers' Company  v.  Badcock,  2  Atk.  554,  where  there  had  been  an  as- 
signment of  the  policy,  after  the  insured  ceased  to  have  any  interest 
in  the  premises.  Upon  that  occasion  Xiord  Hardwicke  said :  '<  I  am 
of  opinion  [that]  the  assured  should  have  an  interest  or  property  at 
the  time  of  the  insuring,  cmd  at  the  time  the  fire  happens."  ^  The 
society  are  to  make  satisfaction  in  case  of  any  loss  by  fire.  To 
whom,  or  for  what  loss  are  they  to  make  satisfaction  ?  Why,  to  the 
person  insured,  and  for  the  loss  he  may  have  sustained;  for  it  cannot 
properly  be  called  insuring  the  thing,  for  there  is  no  possibility  of 
doing  it,  and  therefore  must  mean  insuring  the  person  firom  damage;  ^ 
and  he  cited  with  approbation  the  very  language  of  Lord  King,  already 
stated,  in  Lynch  v.  DalzelL    The  authority  of  these  cases  was  fully 
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recognized  and  acted  npon  by  tins  court  in  the  case  of  the  Columbia 

Insurance  Company  of  Alexandria  v.  Lawrence,  10  Pet 

507,  612,  where  the  •court  said :  "  Wc  know  of  no  prind-  [  *  604  ] 

pie  of  law  or  of  equity,  by  ^Kiiich  a  mortgagee  has  a  right 

to  claim  the  benefit  of  a  policy  underwritten  for  the  mortgagor,  on 

the  mortgaged  premises,  in  case  of  a  loss  by  fire.     It  is  not  attached 

or  an  incident  to,  his  mortgage.    It  is  stricily  a  personal  contract  for 

the  benefit  of  the  mortgagor,  to  which  the  mortgagee  has  no  more 

titie  than  any  other  creditor." 

For  these  reasons  it  is  apparent  that  Epenetus  Beed,  as  mortgagee, 
and  merely  in  that  character,  can  have  no  interest  in,  or  right  to  the 
policy  in  the  American  office,  now  under  consideration.  The  insurw 
ance  is  not  made  by  him,  or  in  his  name,  or  upon  his  account  The 
policy  was  originally  made  in  December,  1836,  for  Henry  M.  Wheeler 
and  Company,  who  were  then  the  owners  of  the  fBuctorj ;  and  by  its 
▼ery  terms  it  is  an  insurance  for  them  against  loss  or  damage  by  fire. 
When  the  policy  was  renewed  in  December,  1887,  it  was  so  renewed 
for  the  benefit  of  Henry  M.  Wheeler  and  Jeremiah  Carpenter,  who 
had  then  become  the  joint  owners  thereof.  When,  subsequently,  in 
April,  1838,  Carpenter  became  the  sole  owner  of  the  premises,  the 
company  agreed  to  the  transfer  and  assignment  of  the  entirety  to 
Carpenter;  so  that  henceforth  it  became  a  policy  upon  his  sole 
property,  for  his  account  and  benefit,  in  the  same  manner  and  with 
the  same  legal  effect  as  if  the  policy  had  been  renewed  in  his  own 
name. 

But  it  is  said  that  there  is  a  clause  in  the  original  policy,  and  it  is 
equally  applicable  to  the  renewals,  '^  that  the  assured  may  assign  this 
policy  to  Epenetus  Beed.''  And  the  argument  is,  that  this  Uberty  to 
assign,  when  the  assignment  to  Reed  was  actually  executed,  trans- 
ferred the  whole  interest  in  the  property  insured,  as  well  as  in  the 
policy,  to  Beed,  and  made  the  policy  to  all  intents  and  purposes  a 
policy  for  the  sole  benefit  of  Beed  as  mortgagee,  as  much  as  if  the 
insurance  had  been  made  in  his  own  name. 

To  this  suggestion  several  answers  may  be  made,  each  of  which 
is  equally  fatal  to  the  construction  contended  for.  In  the  first  place, 
although  an  assignment  to  Beed  was  authorized  by  the  policy,  it  was 
never  disclosed  to  the  American  Insurance  Company  for  what  pur- 
poses or  objects  the  assignment  was  to  be  made ;  whether  to 
Beed  as  trustee,  or  agent  of  the  insured,  or  for  *  fugitive  and  [  *  606  ] 
temporary  purposes,  or  as  a  security  for  debts,  or  whether  it 
was  designed  to  be  absolute  and  unconditional  Neither  was  it  dis- 
closed to  the  company  that  Beed  was  in  point  of  fact  a  mortgagee ; 
aor  were  the  company  requested  to  insure  his  interest,  as  mortgageei 
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or  to  make  the  insurance  exdosively  npon  his  interest  and  for  Ids  ac- 
count   Now,  as  has  been  akeady  seen,  an  insurance  for  a  mortgagor, 
and  one  for  a  mortgagee,  involve  very  different  considerations,  respon- 
sibilities, rights,  and  duties ;  and  the  company  might  well  be  willing 
to  make  an  insurance  upon  the  property  on  account  of  the  mortga- 
gors, when  they  might  be  unwilling  to  make  any  on  account  of  the 
mortgagee.     And  it  is  dear,  upon  principle,  that  no  policy  can  or 
ought  to  be  deemed  a  policy  exdusively  upon  the  interest  of  the 
mortgagee,  unless  the  company  have  notice  that  it  is  so  designed, 
and  they  assent  to  it     A  mortgage  interest  is  without  doubt  an  in- 
surable interest;  but  then  it  is  a  spedal  interest,  and  should  be 
made  known  to  the  underwriters.     Mr.  Marshall,  in  his  Treatise  on 
Insurance  against  Fire,  says :  <^  It  is  not  necessary,  however,  in  all 
cases,  in  order  to  constitute  an  insurable  interest,  that  the  insured 
shall  in  every  instance  have  the  absolute  and  unqualified  property  of 
the  effects  insured.     A  trustee,  a  mortgagee,  a  reversioner,  a  factor, 
an  agent,  with  the  custody  of  goods  to  be  sold  upon  commission, 
may  insure ;  but  with  this  caution,  that  the  nature  of  the  property 
be  distinctly  specified."    2  Marsh.  Insur.  b.  4,  c.  2,  p.  789.     This  lan- 
guage was  quoted  with  approbation  by  this  court  in  the  case  of  the 
Columbia  Insurance  Company  v.  Lawrence,  2  Pet  25,  49,  and  the 
reason  for  it  is  there  given  by  the  court    "  Generally  speaking,"  said 
the  court,  ^<  insurances  against  fire  are  made  in  the  confidence  that 
the  assured  will  use  all  the  precautions  to  avoid  the  calamity  insured 
against,  which  would  be  suggested  by  his  interest     The  extent  of 
his  interest  must  always  influence  the  underwriter  in  taking  or  reject- 
ing the  risk,  and  in  estimating  the  premium.     So  far  as  it  may  infln 
ence  him  in  these  respects,  it  ought  to  be  communicated  to  him. 
Underwriters  do  not  rely  so  much  upon  the  principles,  as  on  the  in- 
terest of'  the  assured ;  and  it  would  seem,  therefore,  to  be  always 
material  that  they  should  know  how  far  this  interest  is  engaged  in 
guarding  the  property  firom  loss."     Now,  since  there  is  no  pretence 
to  say,  that  the  interest  of  Reed  as  mortgagee  was  disdosed 
[  *  506  ]  *to  the  company,  or  that  the  company  agreed  to  insure  his 
interest  as  mortgagee,  and  that  only,  it  would  seem  to  fol- 
low, that  the  policy  cannot  be  construed  to  operate  in  the  manner 
propounded  by  the  instruction  prayed  by  the  plaintiff 

In  the  next  place,  the  policy  itself  upon  its  very  terms  admits  of  no 
such  interpretation,  and  indeed  requires  a  different  interpretation  to 
give  due  effect  to  those  terms.  The  policy,  as  has  been  already  stated, 
is  in  the  name  of  the  owners,  and  for  their  account,  and  on  their 
property.  If  it  was  designed  solely  for  Beed,  why  was  he  not  named, 
and  be  alone  named  as  the  insured  ?    How  can  any  court  be  at  lib* 
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ertjr,  -without  other  explanatory  words,  to  constrae  a  policy  made  by 
A,  in  his  own  name,  on  his  property,  to  be,  not  a  policy  on  his  own 
interest,  bat  on  the  interest  of  B,  -who  is  a  stranger  to  the  policy  ? 
The  language  of  Lord  King,  and  Lerd  Hardwicke,  and  of  this  court, 
in  the  cases  cdready  cited,  show  conclusively  that  policies  of  this  sort 
are  not  deemed  in  their  nature  incidents  to  the  property  insured,  but 
that  they  are  mere  special  agreements  with  the  persons  insuring 
against  such  loss  or  damage  as  they  may  sustain,  cmd  not  the  loss  or 
damage  that  any  other  person  having  an  interest,  as  grantee,  or  mort- 
gagee, or  creditor,  or  otherwise,  may  sustain,  by  reason  of  a  subse- 
quent destruction^  thereof  by  fire.  It  would  seem,  then,  repugnant  to 
the  terms  of  this  policy  to  construe  it  to  be  not  what  it  purports  to 
be,  an  insurance  for  the  owner  of  the  property,  but  an  insurance  for 
an  undisclosed  creditor  or  mortgagee.  It  would  materially  change 
the  language,  the  objects,  and  the  obligationB  of  the  parties  thereto. 

In  the  next  place,  it  would,  in  our  judgment,  be  inconsistent  with 
the  manifest  intention,  as  well  of  the  insured,  as  of  Reed,  to  give  it 
such  an  interpretation.  The  agreement  between  Samuel  O.  Wheeler 
and  Reed,  of  the  17th  of  October,  1836,  demonstrates,  in  the  clearest 
manner,  that  the  policy  was  to  be  effected  by  the  Wheelers  as  own- 
ers, and  to  be  assigned  after  it  was  effected  by  them  to  Reed,  as  col- 
lateral security  for  his  bond  and  mortgage ;  and  it  was  only  upon 
their  neglect  to  procure  such  insurance  and  assign  the  policy,  that 
Reed  was  to  be  at  liberty  to  do  the  same  at  their  expense.  The  lan- 
guage of  the  instrument  is :  "  I  do  hereby  agree  with  Epenetus  Reed, 
&c.,  that  I  will  effect  a  policy  of  insurance  upon  the  said 
property  in  the  name  of  myself,  or  of  myself  *  and  Henry  M.  [  •  607  ] 
Wheeler,  for  the  sum  of  at  least  ^10,000,  and  assign  the 
same  to  him  as  collateral  security  to  said  bond  and  mortgage ;  and 
that  I  will  annually  renew  the  said  policy,  or  effect  a  new  one,  and 
keep  each  assigned  to  him  as  security,  &c.,  and  the  policy  held  by 
him  as  collateral  security ;  and  if  I  neglect  so  to  insure  and  assign  for 
the  space  of  ten  days,  then  that  said  Reed  may  do  the  same  at  my 
expense,"  &c.  Now,  language  more  direct  than  this  can  scarcely  be 
imagined  to  express  the  intentions  of  the  parties,  that  the  insurance 
was  to  be  made  in  the  name  of  the  owners,  upon  their  interest  in  the 
property,  and  for  their  account,  and  the  policy  to  be  assigned  as  col- 
lateral security  to  Reed.  Not  one  word  is  said  that  the  insurance 
was  to  be  solely  and  exclusively  for  Reed,  as  mortgagee ;  for  in  such 
a  case  he  would  hold  the  policy  as  a  principal,  and  not  as  a  collateral 
security.  It  is  obvious  from  the  language,  also,  that  Reed  was  not  to 
le  the  absolute  owner  of  the  policy,  as  he  would  be,  if  made  for  him 
exclusively  as  mortgagee,  but  he  was  to  hold  it  as  collateral  secuii^^ 
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K9  then,  the  debt  of  Seed  should  be  paid  or  extinguished  in  the  whole 
or  in  part,  would  not  the  right  of  the  owners  correspondently  attach 
to  Hie  policy  ?  If  the  whole  debt  was  paid,  would  they  not  be  enti- 
tled to  a  reassignment  thereof?  -Yet,  unless  in  such  a  case  the  policy 
attached  to  the  property  for  their  own  account  and  benefit,  the  re- 
assignment would  be  a  mere  nullity.  To  us  it  seems  beyond  all 
reasonable  doubt  that  the  policy  under  this  agreement  was  designed 
by  the  parties  to  be  on  account  of  the  owners  and  for  their  benefit, 
and  that  it  was  to  be  only  collateral  security  to  Beed  to  the  extent 
of  any  interest  he  might  have  therein  in  case  of  loss  by  fire.  In  this 
view  it  operated  as  a  security  to  the  owners  against  tiie  entire  loss. 
In  any  other  view,  they  would  only  change  their  creditors  upon  any 
loss,  from  Reed  to  the  underwriters. 

Besides,  on  point  of  fact,  the  policy  must  have  its  effect  and  opera- 
tion from  the  time  of  its  execution,  and  not  otherwise.  The  language 
of  the  policy  is^  ^<  that  the  assured  may  assign  this  policy  to  Epenetus 
Reed,"  not  that  this  policy  shall  now  be  for  Epenetus  Reed  or  on  his 
interest  The  owners,  then,  had  an  option,  whether  to  assign  or  not 
J£  they  never  had  assigned  the  policy  to  Reed  at  all,  and  a  loss  had 

occurred,  would  not  the  loss  have  been  payable  to  the  own- 
[  *  508  ]  ers  ?     In  point  of  fact,  the  policy,  although  *  made  on  the 

12th  of  December,  1836,  was  not  assigned  to  Reed  until  the 
21st  of  January,  1837.  In  whom  did  the  interest  then  originally,  and 
in  the  intermediate  time,  vest,  under  the  policy?  Clearly  in  the 
owners,  for  they  and  they  only  had  any  interest  in  the  property  or  the 
policy  until  the  assignment  was  made.  The  authorities  cdl  hold  that 
the  party  insured  must  have  an  interest  at  the  time  of  the  making  of 
the  policy,  as  well  as  at  the  time  of  the  loss ;  and  if  Reed  had  no  in- 
terest, upon  which  the  policy  would  attach  by  its  terms  when  the 
insurance  was  made,  but  acquired  it  afterwards,  and  the  policy  had 
been  made  upon  his  sole  account,  it  would  have  been  a  mere  nullity. 
The  subsequent  renewals  were  to  the  same  effect,  and  for  the  same 
purposes  and  parties  as  the  original  policy.  Carpenter,  after  he  be- 
came sole  owner,  did  not  assign  the  policy  to  Reed  until  the  23d  of 
May,  1838,  more  than  five  months  after  the  renewal,  and  more  than 
one  month  after  the  conveyance  of  the  whole  property  to  himself. 
Now,  the  question  may  be  here  again  asked,  whether,  if  the  loss  had 
occurred  before  these  assignments,  a  recovery  upon  the  policy  might 
not  have  been  had  by  Carpenter,  in  his  own  name,  cmd  for  his  own 
account?  We  think  that  the  question  must  be  answered  in  the 
affirmative ;  and  if  so,  then  it  demonstrates  that  the  policy  made  in 
the  name  of  the  owners  was  for  their  account  and  benefit;  and  pay* 
ment  only  was,  in  case  of  loss,  to  be  made  to  Reed. 
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For  these  reasons  we  are  of  opinion  that  the  first  instruction  asked 
of  the  court  was  rightly  refusedi  and  that  the  instractton  given  was 
entirely  correct 

The  second  instraction  asked  proceeds  upon  the  ground  that»  al* 
though  the  policy  of  the  American  Insurance  Company,  of  the  6th 
of  December,  1836,  was  good  upon  its  face,  yet  if,  in  point  of  faety 
it  was  procured  by  a  material  misrepresentation  by  the  owners  of  the 
cost  and  value  of  the  premises  insured,  it  was  to  be  deemed  utterly 
null  and  void,  and  therefore  as  a  null  and  void  policy,  notice  thereof 
need  not  have  been  given  to  the  Washington  Insurance  Company  at 
the  time  of  underwriting  the  policy  declared  on.  The  court  refused 
to  give  the  instruction ;  and,  on  the  contrary,  instructed  the  jury  that 
if  the  policy  of  the  American  Insurance  Company  was,  at  the  time 
when  that  at  the  Washington  Insurance  office  was  made, 
treated  by  all  the  parties  thereto  as  a  subsisting  *and  valid  [  *  fi09  ] 
policy,  and  had  never,  in  fact,  been  avoided,  but  was  still 
held  by  the  assured  as  valid,  then  that  notice  thereof  ought  to  have 
been  given  to  the  Washington  Insurance  Company,  and  if  it  v^as  not, 
tiie  policy  declared  on  was  void. 

We  are  of  opinion  that  the  instruction,  as  asked,  was  properly  re* 
fused,  and  that  given  was  conrect  It  is  not  true,  that  because  a 
policy  is  procured  by  misrepresentation  of  material  facts,  it  is  there- 
fore to  be  treated,  in  the  sense  of  the  law,  as  utterly  void  ab  iniiio. 
It  is  merely  voidable,  and  may  be  avoided  by  the  underwriters  upon 
due  proof  of  the  facts ;  but  until  so  avoided,  it  must  be  treated,  for  all 
practical  purposes,  as  a  subsisting  policy.  In  this  very  case  the  policy 
has  never,  to  this  very  day,  been  avoided,  or  surrendered  to  the  com* 
pany.  It  is  still  held  by  the  assured ;  and  he  may,  if  he  pleases,  bring 
an  action  thereon  to-moirow;  and  unless  the  underwriters  should  at 
the  trial  prove  the  misrepresentation,  he  will  be  entitled  to  recover. 
But  the  question  is  not,  how  the  polioy  may  now  be  treated  by  the 
parties,  but  how  was  it  treated  by  them  at  ttie  time  when  the  policy 
declared  on  was  made.  It  was  then  a  subsisting  policy,  treated  by 
all  parties  as  valid,  and  supposed  by  the  underwrites  to  be  so»  The 
misrepresentation  does  not,  then,  seem  to  have  been  known  to  the 
American  Insurance  Company.  It  was  an  extrinsic  foct;  and  if 
known  to  the  American  Insurance  Company,  it  certainly  was  not 
known  to  the  Washington  Insurance  Company.  How  were  the  lat- 
ter to  arrive  at  any  knowledge  of  the  fiicts  of  misrepresentation ;  and 
how  were  they  to  avail  themselves  of  the  fact,  if  the  American  Insur* 
ance  Company  should  not  choose  to  insist  upon  it  ?  Nor  is  it  im- 
material  in  the  present  case,  as  was  suggested  at  the  bar,  that  the 
present  plaintiff  now  seeks  to  avail  himself  of  hb  own  ndsrepresenta- 
voL.  XIV  34  r^  T 
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tiooy  or  that  of  those  under  whom  he  claims^  to  protect  himself  against 
his  own  laches  in  not  giving  notice  of  the  poUcy  to  the  miderwiitera. 
And  it  may  well  be  doubted  whether  a  party  to  a  policy  can  be 
allowed  to  set  up  his  own  misrepresentations  to  avoid  the  obligations 
deducible  from  bis  own  contract.  Be  this  as  it  may,  it  is,  in  our  judg- 
ment, free  firom  all  reasonable  doubt,  that  notice  of  a  voidable  policy 
must  be  given  to  the  underwriters ;  for  such  a  case  falls  within  the 
words  and  the  meaning  of  the  stipulations  in  the  policy.    It  is  a  prior 

policy,  and  it  has  a  legal  existence  until  avoided. 
[  *  510  ]      *  Indeed,  we  are  not  prepared  to  say  that  the  court  might 

not  have  gone  further,  and  have  held  that  a  policy — exist- 
ing and  in  the  hands  of  the  insured,  and  not  utterly  void  upon  its 
very  face,  without  any  reference  whatever  to  any  extrinsic  facts — 
should  have  been  notified  to  the  underwriters,  even  although  by 
proofs,  afforded  by  such  extrinsic  facts,  it  might  be  held  in  its  very 
origin  and  concoction  a  nullity.  And  this  leads  us  to  say  a  few 
w:ords  upon  the  nature  and  importance  and  sound  policy  of  the 
clauses  in  fire  policies,  respecting  notice  of  prior  and  subsequent  poli- 
cies. They  are  designed  to  enable  the  underwriters,  who  are  almost 
necessarily  ignorant  of  many  facts,  which  might  materially  affect 
their  rights  and  interests,  to  judge  whether  they  ought  to  insure  at 
all,  or  for  what  premium ;  and  to  ascertain  whether  there  still  remains 
any  such  substantial  interest  of  the  insured  in  the  premises  insured, 
as  will  guarantee  on  his  part  vigilance,  care,  and  strenuous  exertions 
to  preserve  the  property.  To  quote  the  language  of  this  court  in  the 
passage  already  cited,  the  underwriters  do  not  rely  so  much  upon  the 
principles  as  upon  the  interest  of  the  assured.  Besides,  in  these  poli« 
cies  there  is  an  express  provision  that  in  cases  of  &ny  prior  or  subse- 
quent insurances,  the  underwriters  are  to  be  liable  only  for  a  ratable 
proportion  of  the  loss  or  damage  as  the  amount  insured  by  them 
bears  to  the  whole  amount  insured  thereon*  So  that  it  constitutes  a 
very  important  ingredient  in  ascertaining  the  amount  which  they  are 
liable  to  contribute  towards  any  loss ;  and  whether  there  be  any  other 
insurance  or  not  upon  the  property,  is  a  fact  perfectly  known  to  the 
insured,  and  not  easily  or  ordinarily  within  the  hieans  of  knowledge 
of  the  underwriters.  The  public,  too,  have  an  interest  in  maintaining 
the  validity  of  these  clauses,  and  giving  them  full  effect  and  opera- 
tion. They  have  a  tendency  to  keep  premiums  down  to  the  low- 
est rates,  and  to  uphold  institutions  of  this  sort,  so  essential  in  the 
present  state  of  our  country  for  the  protection  of  the  vast  interests 
embarked  in  manufacjkures,  and  on  consignments  of  goods  in  ware- 
houses. K  these  clauses  are  to  be  construed  with  a  close  and  scruti- 
nizing jealousy,  when  they  may  be  complied  with  in  all  caste  by 
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ordinary  good  faith  and  ordinary  diligence  on  the  part  of  the  insured, 
the  effect  will  be  to  discourage  the  establishment  of  fibre  insurance 
companies,  or  to  restrict  their  operations  to  cases  where  the 
parties  and  the  premises  are  *  within  the  personal  observa-  [  *  511  ] 
tion  and  knowledge  of  the  underwriters*  Such  a  course 
would  necessarily  have  a  tendency  to  enhance  premiums,  and  to 
make  it  difficult  to  obtain  insurances  where  the  parties  Uve,  or  the 
property  is  situate,  at  a  distance  from  the  place  where  the  insurance 
is  sought 

But,  be  these  considerations  as  they  may,  we  see  no  reason  why, 
as  these  clauses  are  a  known  part  of  the  stipulations  of  the  policy, 
they  ought  not  to  receive  a  fair  and  reasonable  interpretation  accord- 
ing to  their  terms  and  obvious  import  The  insured  has  no  right  to 
complain,  for  he  assents  to  comply  with  all  the  stipulations  on  his 
side,  in  order  to  entitle  himself  to  the  benefit  of  the  contract,  which 
upon  reason  or  principle,  he  has  no  right  to  ask  the  court  to  dispense 
with  the  performance  of  his  own  part  of  the  agreement,  and  yet  to 
bind  the  other  party  to  obligations,  which,  but  for  those  stipulations, 
would  not  have  been  entered  into*  We  are,  then,  of  opinion  that 
there  is  no  error  in  the  second  instruction.  On  the  contrary,  there  is 
strong  ground  to  contend  that  the  stipulations  in  the  policy  as  to 
notice  of  any  prior  and  subsequent  policies,  were  designed  to  apply 
to  all  cases  of  policies  then  existing  in  point  of  fact,  without  any 
inquiry  into  their  originsd  validity  and  effect,  or  whether  they  might 
be  void  or  voidable. 

We  have  not  thought  it  necessary  upon  this  occasion  to  go  into 
an  examination  of  the  cases  cited  from  the  New  York  and  Massa-^ 
chusetts  Reports,  either  upon  this  last  point,  or  upon  the  former  point 
The  decisions  in  those  cases  are  certainly  open  to  some  of  the  grave 
doubts  and  difficulties  suggested  at  the  bar,  as  to  their  true  bearing 
and  results.  The  circumstances,  however,  attending  them,  are  distin- 
guishable from  those  of  the  case  now  before  us,  and  they  certainly 
cannot  be  admitted  to  govern  it  The  questions  under  our  consider- 
ation are  questions  of  general  commercial  law,  and  depend  upon  the 
construction  of  a  contract  of  insurance,  which  is  by  no  means  local 
in  its  character,  or  regulated  by  any  local  policy  or  customs.  What- 
ever respect,  therefore,  the  decisions  of  state  tribunals  may  have  on 
such  a  subject,  and  they  certainly  are  entitled  to  great  respect,  they 
cannot  conclude  the  judgment  of  this  court  On  the  contrary,  we 
are  bound  to  interpret  this  instrument  according  to  our  own  opinion 
of  its  true  intent  and  objects,  aided  by  all  the  lights  which 
can  be  obtained  from  all  external  *  sources  whatsoever;  and  [  *512  ] 
if  the  result  to  which  we  have  arrived  differs  from  that  of 
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these  learned  state  courts,  we  may  regret  it,  but  it  cannot  be  permit- 
ted to  alter  our  judgment. 

The  third  instruction  prayed  the  court  to  insixact  the  jury  that  if 
the  Washington  Insurance  Company  had  notice,  in  fact,  of  the  exist* 
ence  of  the  policy  in  the  American  ofBce,  that  ^wbjb  in  law  a  com* 
pliance  with  the  terms  of  the  policy.'^  The  court  refused  to  give  the 
instruction  as  prayed,  but  instructed  the  jury  that  at  law,  whatever 
might  be  the  case  in  equity,  mere  parol  notice  of  such  insurance  was 
not,  of  itself,  sufficient  to  comply  with  the  requirements  of  the  policy 
declared  on ;  but  that  it  was  necessary,  in  case  of  any  such  prior 
policy,  that  the  same  should  not  only  be  notified  to  the  company, 
but  should  be  mentioned  in  or  indorsed  upon  the  policy ;  oth^rwiBe 
the  insurance  was  to  be  void  and  of  no  effect  We  think  this  in- 
struction was  perfectiy  correct.  It  merely  expresses  the  very  lan- 
guage and  sense  of  the  stipulation  of  the  policy ;  and  it  can  never  be 
properly  said  that  the  stipulation  in  the  policy  is  complied  with,  when 
there  has  been  no  such  mention  or  indorsement  as  it  positively  re- 
qmres,  and  without  which  it  dedares  the  policy  shall  henceforth  be 
void  and  of  no  effect 

The  fourth  and  last  instruction  given  by  the  court,  stands  upon 
the  same  considerations  as  those  already  mentioned ;  and  it  would 
be  a  useless  task  to  repeat  them.  If  the  other  instructions  given  by 
the  court  were  correct,  it  is  admitted  that  this  cannot  be  deemed 
erroneous. 

Upon  the  whole,  our  opinion  is,  that  the  judgment  of  the  dicnit 
court  ought  to  be  affirmed,  with  costs. 

4  H.  185;  18  H.  139;  19  H.  893. 


Elbazbr  Carvbb,  Plaintiff  in  Error,  v.  Joseph  A.  Hyde,  and  others, 
Defendants  in  Error. 

16  P.  518. 

A.  patentee  having  described  and  claimed  his  improrement  on  the  cotton-gin,  as  consisting 
in  a  particnlar  form  of  the  rib,  and  a  particalar  mode  of  fastening  it  to  the  framework  of 
the  gin:  Hdd,  1.  That  this  mode  of  fastening  was  an  essential  part  of  the  inrention  claimed. 

2.  That  if  the  defendant  used  a  snbstantially  different  mode  of  fastening,  he  did  not  infringe. 

3.  That  it  was  a  question  of  fact  for  the  jury,  whether  the  mode  used  by  the  defendant 
was  substantially  different  from  that  described  and  claimed  by  the  plaintiff. 

The  case  is  stated  in  the  opinion  of  the  court. 
Dexter^  for  the  plaintiff. 
Fletcher  and  Phillips^  contri. 
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Taney,  C.  J.,  delivered  the  opinion  of  ibe  oonrt 

This  case  is  broaght  here  by  -writ  of  error,  directed  to  the  dr- 
cnit  court  of  the  United  States  for  the  district  of  Massachnsetts. 
It  is  an  action  by  the  plaintiff  in  error  against  the  defendants,  to  re- 
cover damages  for  the  InMngement  of  a  patent  right,  obtained  by 
the  plaintiff  on  the  16th  of  November,  1839.  The  patent  is  in  the 
osual  form,  and  the  questions  before  us  depend  upon  the  construe* 
tion  of  the  specification,  which  is  in  the  following  words :  — 

^  Be  it  known,  that  I,  Eleazer  Carver,  of  Bridgewater,  in  the  county 
of  Plymouth,  and  State  of  Massachusetts,  have  invented  a  certain 
improvement  in  the  manner  of  forming  the  ribs  of  saw-gins,  for  the 
ginning  of  cotton ;  and  I  do  hereby  declare  that  the  following  is  a 
full  and  exact  description  thereof:— 

^  In  the  cotton-gin,  as  heretofore  known  and  used,  the  fibres  of  the 
cotton  are  drawn  by  the  teeth  of  circular  saws  through  a 
*  grating  formed  of  a  number  of  parallel  bars  or  ribs,  having  [  *514  ] 
spaces  between  them  sufficient  to  allow  the  saws  to  pass* 
carrying  the  fibres  of  the  cotton  with  them,  (which  are  then  brushed 
off  by  a  revolving  brush,)  but  not  wide  enough  to  let  the  seeds,  and 
other  foreign  substances,  pass  through.  Above  the  saws  the  ribs 
come  in  close  contact,  thus  forming  a  shoulder  at  the  top  of  the 
space  between  them.  Various  forms  have  been  given  to  the  bars  or 
ribs,  with  a  view  to  procure  a  free  passage  of  the  cotton ;  but  the 
cotton-gin,  as  heretofore  made,  has  been  always  subject  to  the  incon- 
Tenience  of  the  grate  becoming  choked  by  hard  masses  of  cotton  and 
motes,  or  false  seeds,  collecting  in  the  upper  part  of  the  spaces  be- 
tween the  ribs,  and  impeding  the  action  of  the  saws,  and  also  pre- 
venting the  mass  of  cotton  which  is  drawn  by  the  saws  up  to  the 
top  of  the  spaces,  but  not  drawn  through  them,  firom  rolling  back 
freely,  so  as  to  pass  again  over  the  saws,  as  it  should  do. 

^  My  improvement,  which  I  am  about  to  describe,  is  intended  to 
obviate  these  difficulties,  and  it  'consists  in  giving  a  new  form  to  the 
nbs  composing  the  grate.  Instead  of  making  the  ribs  of  a  bar  of 
iron  of  equal  thickness  throughout,  so  that  the  upper  and  under  sur- 
faces shall  be  parallel,  I  so  form  the  rib,  that  at  the  part  where  the 
saws  pass  through  carrying  the  cotton  with  them,  the  space  or  depth 
between  the  upper  and  outer  surface  and  the  lower  or  inner  sur 
face,  shall  be  greater  than  the  thickness  of  the  rib  in  other  parts  has 
heietofore  been  or  needs  to  be,  and  so  great  as  to  be  equal  to  the  length 
of  the  fibre  of  the  cotton  to  be  ginned,  so  that  the  fibre  shall  be  kept 
extended  between  the  ribs  for  about  its  full  length,  while  it  is  drawn 
through  them  by  the  saws.  This  mill  of  course  requires,  either  that 
the  rib  should  be  as  thick  at  that  oart  as  the  length  of  the  fibre,  or 

34* 
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that  the  rib  should  be  forked  or  divided  aboat  that  part,  so  that  the 
upper  or  outer  surface,  and  the  under  or  inner  surface,  shall  diverge 
to  that  distance  of  each  other,  instead  of  being  parallel  as  formerly, 
when  the  rib  was  made  of  one  bar  of  imiform  thickness.  This  under 
or  inner  surface,  then  takes  a  new  direction  upwards,  and  slopes  to- 
wards the  upper  or  outer  surface,  until  the  two  surfaces  meet  above 
the  periphery  of  the  saw.  This  last-described  part  of  the  under  surface 
is  fastened  against  the  framework  of  the  gin.  The  operation 
[  'SIS  ]  of  this  improvement  is,  that  those  fibres  of  'the  cotton 
which  are  so  firmly  caught  by  the  teeth  of  the  saws  as  to 
be  disengaged  from  the  mass  of  the  cotton  to  be  ginned,  are  drawn 
out  to  their  frdl  length,  and  pass  dear  through  the  grate,  and  are 
then  brushed  ofi*  by  the  revolving  brush,  while  the  fibres  that  are 
drawn  into  the  grate,  but  not  caught  by  the  teeth  of  the  saws  firmly 
enough  to  be  carried  quite  through,  are  disengaged  and  pass  up  to 
where  the  under  surfru^e  meets  the  upper  surface  above  the  saws, 
and  finding  no  obstruction  there,  pass  back  out  of  the  grate  without 
choking  it,  and  roll  down  again  with  the  mass  of  unginned  cotton, 
and  are  caught  below  by  the  saws  and  carried  up  again,  and  so  on 
until  all  the  fibres  are  drawn  through." 

The  specification  then  proceeds  to  describe  the  invention  more 
particularly,  by  referring  to  and  explaining  the  drawings  annexed  to 
it,  showing  the  advantages  of  his  improvement,  the  manner  of  ar- 
ranging the  ribs  in  the  gin,  and  the  mode  of  inserting  and  fastening 
them  in  the  framework.  This  description  could  not  be  comprehended 
without  an  exact  drawing ;  nor  is  it  necessary,  in  order  to  understand 
the  questions  of  law  in  dispute  between  the  parties.  It  is  therefore 
omitted.  After  giving  this  description,  the  specification  states  the 
improvement,  of  which  the  patentee  claims  to  be  the  inventor,  as 
follows :  — 

^^  Having  thus  described  my  improved  rib  and  its  advantages,  I 
now  claim,  as  my  invention,  and  desire  to  secure  by  letters-patent, 
the  increasing  the  depth  or  space  between  the  upper  or  outer  surface 
of  the  rib,  and  the  lower  or  inner  surface  of  it,  at  the  part  where  ^e 
cotton  is  dravTU  through  the  grate,  so  that  it  shall  be  equal  to  tiie 
length  of  the  fibre  of  the  cotton  to  be  ginned,  (whether  this  be  done 
by  making  the  ribs  thicker  at  that  part,  or  by  a  fork  or  division  of  the 
rib,  or  by  any  other  variation  of  the  particular  form ;)  and  I  also  daim, 
as  part  of  the  said  improvement,  the  sloping  up  of  the  lower  or  inner 
surface  of  the  rib,  so  as  to  meet  the  upper  or  outer  surface  above  the 
saws,  leaving,  when  the  rib  is  inserted  into  the  frame,  no  break  or 
shoulder  between  the  two  sur&ces,  but  a  smooth  and  unintenrupted 
passage  upwards  between  the  ribs,  as  above  described" 
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At  the  trial  in  the  circuit  court,  the  plaintiff  in  error,  after  having 
produced  his  patent  with  the  schedule  annexed  to  it,  offered 
in  evidence,  by  the  testimony  of  witnesses  skilled  in  the  *Eurt,  [  *  516  ] 
that  the  rib  described  in  the  plaintiff^s  specification  was  a 
new  and  useful  improvement ;  that  the  fastening  of  the  rib  to  the 
firamework,  in  the  manner  therein  stated,  had  nothing  to  do  with  the 
ginning,  but  was  only  necessary  to  k^ep  the  rib  firm ;  that  the  rib  of 
the  defendants  was  substantially  in  principle  like  that  of  the  plainti£^ 
and  operated  in  the  same  manner,  and  produced  the  same  effect;  and 
that,  in  their  opinion,  it  differed  from  the  plaintiff's  rib  only  by  tak- 
ing away  a  part  which  was  wholly  immaterial  in  the  operation  of 
ginning. 

The  defendants  then  produced  witnesses  skilled  in  the  art,  who 
testified  that  the  ribs  of  the  defendants  did  not  substantially  operate 
in  the  same  manner  with  the  plaintiffs,  but  were  different  in  form 
and  principle,  and  proceeded  to  state  the  particulars  in  which  they 
differed;  and  testified  that  the  defendants's  ribs  were  entirely  de- 
tached from  the  breast  band,  and  stood  out  in  front  of  it,  like  the  bar 
of  the  ^Edenton  grate,"  which  was  known  and  in  use  long  before 
the  plaintiff's ;  and  that  the  front  and  back  surfaces  of  the  defend- 
ants' ribs  did  not  slope  and  meet  at  the  upper  end  above  the  saws 
as  the  plaintiff  described  his  to  do,  and  was  not  shaped  as  the  plain- 
tifi^s  was  exhibited  and  described  in  his  drawings,  specification,  and 
claim. 

^  Whereupon  the  defendants'  counsel  insisted  that  the  ribs  of  the 
defendants  were,  according  to  the  whole  evidence,  substantially  differ- 
ent from  those  described  and  claimed  by  the  plaintifl^  not  only  be- 
cause, .as  the  counsel  alleged,  it  appeared  by  the  whole  of  said  evi- 
dence, that  in  the  defendants'  said  ribs  no  pajrt  of  the  under  surface 
sloped  upwards,  and  met  the  upper  surface  above  the  periphery  of 
the  saw,  and  was  there  fastened  against  the  framework  of  the  gin ; 
but,  also,  in  the  other  particulars  above  described. 

^^But  the  plaintiff's  counsel  insisted  that  said  ribs  were  substan- 
tially alike  in  all  respects ;  and  that,  in  the  rib  of  the  defendants', 
the  under  surface  did,  according  to  said  evidence,  in  fact  slope  up- 
wards, and  meet  the  upper  surface  above  the  periphery  of  the  saw, 
but  that  it  was  not  necessary  to  the  plaintiff's  invention,  as  described 
and  claimed  in  his  said  specification ;  nor  was  it  essential  to  the  said 
invention  in  fact,  that  the  under  surface  of  the  rib  should  be  fastened 
against  the  framework  of  the  gin  where  the  two  surfaces  meet,  above 
the  periphery  of  the  saw. 

*  ^  And  the  presiding  judge,  who  sat  at  the  trial  aforesaid,  [  *  517  ] 
did  then  and  there  declare  and  deliver  his  opinion  to  the 


Digitized  by  CjOOQIC 


404         SUPREME  COURT  OP  THE  UNITED  STATES. 

Carrer  o.  Hjrde.    16  F. 

jtury  aforesaid,  as  follows,  namely :  That,  to  entitle  the  plaintiff  to 
maintain  the  action  and  issue  aforesaid,  on  his  part,  it  was  necessary 
for  the  jury  to  be  satisfied  that  the  defendants  had  substantially  vio- 
lated and  infringed  the  patent  right  of  the  plaintiff,  as  set  forth  and 
described  in  his  patent  That,  if  the  defendants  used  only  such  part 
of  the  said  patented  improvement  as  was  known  and  used  before  his 
supposed  invention,  it  was  no  violation  or  infiringement  thereof;  that 
the  improvement  of  the  jdaintifl^  as  specified  and  summed  by  him, 
was  in  the  following  terms,  namely :  — 

^  I  now  claim  as  my  invention,  and  desire  to  secure,  by  letters- 
patent,  the  increasing  the  depth  or  space  between  the  upper  or  outer 
surface  of  the  rib,  and  the  lower  or  inner  surface  of  it,  at  the  part 
where  the  cotton  is  drawn  through  the  grate,  so  that  it  shall  be  equal 
to  the  length  of  the  fibre  of  the  cotton  to  be  ginned,  (whether  this  be 
done  by  making  the  ribs  thidcer  at  that  part,  or  by  a  fork  or  division 
of  the  rib,  or  by  any  other  variation  of  the  particular  form ;)  and  I 
also  claim,  as  part  of  the  same  improvement,  the  sloping  up  of  the 
lower  or  inner  surface  of  the  rib,  so  as  to  meet  the  upper  or  outer 
surface  above  the  saws,  leaving,  when  the  rib  is  inserted  into  the 
frame,  no  break  or  shoulder  between  the  two  surfaces,  but  a  smooth 
and  uninterrupted  passage  upwards  between  the  ribs,  as  above 
described." 

That  the  true  construction  and  ipterpretation  of  the  specification 
and  summing  is,  that  it  claims  and  states  as  a  substantial  part  of  the 
improvement,  not  only  the  increasing  the  depth  or  space  between  the 
upper  or  outer  surface  of  the  rib,  and  the  lower  or  inner  surface 
thereof,  at  the  part  where  the  cotton  is  drawn  through  the  grate,  so 
that  it  shall  be  equal  to  the  length  of  the  fibre  of  the  cotton  to  be 
ginned  in  the  manner  above  stated ;  but  it  sdso  claims  and  states  as 
a  substantial  part  of  the  same  improvement,  the  sloping  up  of  the 
lower  and  inner  surface  of  the  rib,  so  as  to  meet  the  upper  or  outer 
surface  above  the  saws,  leaving,  when  the  rib  is  inserted  in  the  frame- 
work, no  break  or  shoulder  between  the  two  surfaces,  but  a  smooth 
and  uninterrupted  passage  upwards  between  the  ribs,  as  described  in 
the  same  specification ;  and  that  thereby  the  fixing  or  fasten- 
[  *  618  ]  ing  of  •  the  ribs  against  the  framework  in  the  manner  stated 
in  the  specification,  is  made  by  the  patentee  a  substantial 
part  of  the  said  improvement;  so  that,  if  the  defendants  do  not  fix 
or  fasten  the  ribs  of  their  machine  against  the  framework  in  the  man* 
ner  stated  in  the  specification,  either  at  all  or  substantially  in  the 
same  manner  as  the  patentee,  or  fix  or  fasten.it  only  in  a  manner 
known  and  used  before  the  plaintiff's  supposed  invention,  the  de- 
fendants are  not  guilty  of  any  violation  or  infringement  of  the  plain- 
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tiff's  patent,  as  stated  in  the  declaration ;  and  with  this  declaration, 
the  said  presiding  judge  left  the  said  cause  to  the  jury,  who  there- 
upon then  and  there  returned  a  verdict  for  the  defendants. 

It  will  be  seto  by  this  statement  that  the  question  of  law  presented 
by  the  exception  is  a  very  narrow  one,  and  depends  altogether  on 
the  construction  of  the  specification.  And  it  is  difficult  to  make  it 
understood,  without  the  aid  of  the  drawing  or  model 

'  The  plaintiff  considers  the  invention  secured  by  the  patent,  to  con- 
sbt  of  the  rib  only ;  and  of  that  part  of  the  rib  which,  by  its  form, 
.  increases  the  deptib  between  its  upper  or  outer  surface,  and  the  lower 
or  inner  one,  at  the  place  where  the  cotton  is  drawn  through  the 
grate.  He  insists  that  the  sloping  up  of  the  rib,  so  as  to  meet  the 
upper  or  outer  surface  of  the  saw,  as  weU  as  the  manner  of  fastening 
it  against  the  framework  of  the  gin,  as  mentioned  in  his  specification, 
are  not  substantial  or  essential  parts  of  his  invention. 

The  question  is,  whether  they  are  dsdmed  as  such  by  his  patent 
The  circuit  court  held  that  they  were  so  daimed ;  and  we  think  the 
opinion  was  clearly  right  They  are  expressly  stated  by  the  patentee 
to  be  a  part  of  the  improvement  for  which  he  asks  a  patent ;  and  he 
describes  particularly  the  smooth  and  uninterrupted  passage  upward 
between  -Qie  ribs,  leaving  no  break  or  shoulder  between  the  two  sur- 
faces, when  the  ribs  were  inserted  in  the  frame,  as  one  of  the  advan- 
tages resulting  from  his  improvament  And  this  smooth  and  uninter- 
rupted surface  must  necessarily  depend  not  merely  on  the  form  of 
the  rib,  but  also  on  the  manner  in  which  it  is  connected  with  the 
framework. 

*  The  rib  in  question  is  not  an  invention  to  be  used  by  [  *  519  ] 
Itself,  but  an  improvement  upon  that  portion  of  the  cotton- 
gin;  and  is  to  be  used  in. connection  with  other  parts  of  a  machine 
which  has  been  publicly  known  and  used  a  long  time.  There  must, 
therefore,  be  some  mode  of  fastening  and  connecting  it  with  the 
other  machinery ;  and  the  effect  produced  by  the  rib  necessarily  de- 
pends, in  a  great  degree,  upon  the  mode  in  which  it  is  arranged  and 
connected  with  the  saw  and  the  other  parts  of  the  machine.  He 
specifies  the  mode,  and  claims  it  as  part  of  his  invention.  According 
to  his  statement,  his  improvement  consisted  in  the  form  of  the  rib 
which  increased  the  depth  between  the  upper  and  lower  surface,  at 
the  part  where  the  cotton  is  dravni  through  the  grate,  in  the  sloping 
up  so  as  to  meet  the  upper  or  outer  surface  above  the  saws,  and  in 
the  smooth  and  uninterrupted  passage  produced  by  the  manner  in 
which  it  was  connected  with  the  frame.  These  three  things  he  re- 
presents as  constituting  his  improvement,  and  they  are  all  combined 
together  in  his  specification  and  claim,  making  together  one  inven- 
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tion  to  be  used  in  connection  with  the  other  and  old  machinery  of 
the  cotton-gin.  And  the  drawing  which  accompanies  his  patent, 
shows  the  manner  in  which  the  rib  is  sloped  and  arranged  with  the 
saw  and  annexed  to  the  framework,  in  order  to  attain  the  object  of 
the  invention. 

Now,  the  end  to  be  accomplished  is  not  the  subject  of  a  patent 
The  invention  consists  in  the  new  and  useful  means  of  obtaining  it 
And  if  the  defendant  had,  by  a  rib  of  a  substantially  different  form, 
or  differently  arranged  with  the  saw,  or  not  fastened  at  all  to  the 
frame,  made  an  improvement  which  more  effectually  secured  the  ob- 
ject  intended  to  be  accomplished  by  the  plaintiff's  patent,  it  would 
be  difficult  to  maintain  that  it  could  not  be  lawfully  used,  because  it 
produced  the  same  result  with  the  plaintifTs  invention. 

The  usefulness  of  the  rib  depends  altogether,  as  described  in  the 
specification,  upon  the  manner  of  its  connection  with  the  periphery 
of  the  saw,  and  with  the  framework.  And  if,  therefore,  a.s  was  said 
by  the  circuit  court,  the  rib  made  by  the  defendant  was  not  fastened 
at  all  to  the  framework,  or  in  a  manner  substantially  different  from 
the  plaintiff's,  or  in  a  manner  known  and  used  before  the 
[  *  530  ]  plaintiff's  invention,  it  was  no  infringement  *  of  his  patent 
And,  whether  the  manner  was  the  same,  in  substance,  or 
not,  was  a  question  of  fact  for  the  jury ;  and  as  they  found  for  the 
defendant,  we  must  assume  that  it  was  substantially  different 

The  judgment  of  the  circuit  court  is  therefore  affirmed. 

10  H.  3S9. 


Fames  Todd,  Thomas  Warren,  Tristram  O.  Mitchbll,  William 
C.  Mitchell,  and  Woodbury  Storer,  Administrator  of  Israbl 
Waterhouse,  deceased,  v.  Charles  Daniel,  Complainant  and 
Appellee. 

16  P.  521. 

Where  some  of  the  appellants  deserted  an  appeal  after  the  case  was  entered  in  this  oonrt, 
the  appeal  was  dismissed  with  costs,  as  to  them,  bnt  retamed  as  to  another  appellant,  who 
appeared  to  prosecute  it. 

If  a  decree  does  not  jointly  affect  all,  bnt  one  has  a  sereral  interest,  he  alone  may  ^>peal.  It 
it  is  joint,  and  one  onlj  desires  to  appeal,  notice  should  be  given,  in  the  circnit  oomt,  to 
the  others,  to  become  parties  to  the  appeal ;  and  if  they  neglect  or  refuse,  the  drcoit  comt 
should  allow  the  appeal  of  the  one,  and  pronounce  the  appeal  of  the  others  deserted,  and 
proceed  to  execute  the  decree  as  to  them. 

The  case  is  stated  in  the  opinion  of  ike  court 
DavieSj  for  the  motion. 
Smithy  contra. 
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•  Story,  J.,  delivered  the  opinion  of  the  court.  [  •  522  ] 

This  is  an  appeal  from  the  decree  of  the  circuit  court  for 
the  district  of  Mcdne,  in  a  suit  in  equity,  in  which  the  appellants 
were  the  original  defendants.  After  the  decree  was  made,  an  appeal 
was  claimed  by  all  the  defendants,  and  allowed  by  the  court  A  part 
of  the  defendants,  who  originally  claltned  the  appeal,  before  any 
further  proceedings,  abandoned  their  appeal ;  and  the  residue  of  them, 
excepting  Todd,  have,  since  the  session  of  this  court,  abandoned 
their  appeal,  and  Todd  only  has  entered  his  appearance.  But  the 
record  stands  in  the  names  of  all  the  defendants  as  parties  appellant 
Under  these  circumstances,  the  counsel  for  the  appellee  has  moved 
the  court  to  dismiss  the  appeal  for  irregularity  and  want  of  jurisdic- 
tion, upon  the  ground  that  it  cannot  be  maintained  on  behalf  of 
Todd  alone. 

There  is  no  doubt  that  the  appeal  having  been  deserted 
by  all  the  original  defendants,  except  Todd,  it  must  be  dis-  [  *  523  ] 
missed,  with  costs,  as  to  them.  But  as  to  Todd,  very  dif- 
ferent considerations  must  arise.  He  seeks  to  reverse  the  decree  in 
the  court  below,  as  erroneous  in  regard  to  himself;  and  the  question 
is,  whether  he  is  not  entitied  to  maintain  the  appeal  separately,  for 
his  own  interest,  although  it  is  deserted  by  all  the  other  defendants. 
We  think  that  he  is,  otherwise  an  irreparable  injury  might  be  inflicted 
upon  him  by  an  erroneous  decree,  for  which  the  law  would  not  afford 
him  any  redress.  The  decree  in  this  case  is  in  fact  against  him  as 
principal,  and  against  the  other  defendants  in  aid  of  him,  for  distinct 
portions  of  the  purchase-money  received  by  them  under  the  contract 
of  sale  made  by  Todd,  and  stated  in  the  bill  and  answer.  The  de- 
cree may  be  entirely  right  in  regard  to  the  other  defendants,  and  yet 
it  may  be  erroneous  as  to  Todd.  He  has,  or  at  least  may  have,  a 
distinct  and  independent  interest  in  the  controversy,  in  respect  to 
which  he  is  entitied  to  be  heard  in  this  court 

The  proper  rule  in  cases  of  this  sort,  where  there  are  various  de- 
fendants, seems  to  be,  that  all  the  defendants  affected  by  a  joint  de- 
cree, (although  it  may  be  otherwise,  where  the  defendants  have 
separate  and  distinct  interests,  and  the  decree  is  several,  and  does 
not  jointiy  affect  aU,)  should  be  joined  in  the  appeal ;  and  if  any  of 
them  refuse  or  decline  upon  notice  and  process  (in  the  nature  of  a 
summons,  and  severance  in  a  writ  of  error)  to  be  issued  in  the  court 
below,  to  become  parties  to  the  appeal,  then  that  the  other  defend- 
ants should  be  at  liberty  to  prosecute  the  appeal  for  themselves  and 
upon  their  own  account ;  and  the  appeal  as  to  the  others  be  pro- 
nounced to  be  deserted,  and  the  decree  of  the  court  below  as  to  them 
be  proceeded  in  and  executed     In  the  present  case,  what  has  oo- 
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ctmred  is  equivalent  to  such  proceedings.  All  ibe  defendants  origi- 
nally claimed  an  appeal ;  some  of  them  have  declined  to  puisne  it  at 
all ;  others  have  deserted  it  since  it  was  pending  in  this  court;  and, 
therefore,  there  is  no  pretence  to  say  that  any  practical  inconvenience 
can  occur  from  Todd's  now  prosecuting  it  sdone,  and  since  the  other 
defendants  have  all  had  notice  and  declined  to  interfere,  and  are  con- 
tent to  abide  by  the  original  decree. 

In  the  case  of  Coxe  and  Dick  v.  The  United  States,  6  Pet  172,  no 

doubt  was  entertained  by  this  court,  that  a  writ  of  eiror 

*524]  might  *be  entertained  by  the  defendants  severally,  where 

the  judgment  operated,  under  the  laws  of  Louisiana,  as  a 

several  as  well  as  joint  judgment,  although  they  might  have  united 

in  the  writ  of  error ;  and  if  any  one  choose  not  to  prosecute  it,  the 

others  might,  upon  a  summons  and  severance,  proceed  alone. 

The  case  of  Owings  v.  Kincannon,  7  Pet.  399,  seems  to  have  been 
misunderstood  at  the  bar.  The  objection,  in  that  case,  was  not,  that 
one  or  more  of  the  defendants  might  not  pursue  .an  appeal  for  thdr 
own  interest,  if  the  others  refused  to  join  in  it  upon  due  notice,  and 
process  for  that  purpose  from  the  circuit  court ;  but  that  it  did  not 
appear  that  all  the  defendants  were  not  ready  and  willing  to  join  in 
the  appeal,  and  that  the  appeal  was  brought  by  some  of  the  appel- 
lants without  giving  the  others  an  opportunity  of  joining  in  it,  for 
the  protection  of  their  own  interest,  not  only  against  the  appellee, 
but  against  the  appellants,  as  their  own  interests  might  be  distinct 
from,  or  even  adverse  to  that  of  the  appellants;  and  it  was  right  and 
proper  that  all  the  parties  should  have  an  opportunity  of  appearing 
before  the  court,  so  that  one  final  decree,  binding  upon  all  the  parties 
having  a  common  interest,  might  be  pronounced. 

Upon  the  whole,  therefore,  our  opinion  is,  that  the  appeal  must  be 
dismissed,  with  costs,  against  all  the  defendants,  except  Todd ;  and 
as  to  him,  it  is  to  be  retained  for  a  hearing  upon  the  merits. 

6H.2Dl;20H.a8Q. 


Adam  S.  Mills  and  others,  Plaintif&  in  Error,  v.  William  GL 
Brown  and  others,  and  the  CJounty  of  St.  Clair,  Defendants  in 
Error. 

16  P.  525. 
It  not  appearing  hj  $aj  averment  on  the  record,  in  an  equity  case,  that  a  question  under 
the  coostitatioo  of  the  United  States  waa  raised  in  the  state  court,  and  as  that  ooori 
might  hare  decided  the  case  without  passing  on  such  a  question,  this  court  has  not  juris- 
diction under  the  twenty-fifth  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  85.) 

The  case  is  stated  in  the  opinion  of  the  court.  I 

I 
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Bogy  and  Jones^  for  the  plaintiffi. 

Key  and  Reynolds^  contriu 

*  Tanet,  C.  J.,  delivered  the  opinion  of  the  court  [  *  526  ] 
This  case  is  bronght  here  by  writ  of  eiror  to  the  sapreme 

court  of  Illinois  under  the  twenty-fifth  section  of  the  act  of  1789. 

It  appears  that  the  legislature  of  Illinois,  by  a  law  passed  March 
2, 1819,  granted  to  a  certain  8.  Wiggins,  his  heirs  and  assigns,  the 
right  to  establish  a  ferry,  upon  his'own  lands,  across  the  Mississippi, 
near  the  town  of  Illinois. 

By  a  subsequent  act  of  March  2, 1889,  the  legislature  of  niinois 
granted  to  the  county  of  St  Clair,  in  that  State,  and  to  certain 
commissioners  in  behalf  of  the  county,  the  right  to  locate  a  road 
and  fenry-landing  between  Cahokie  Creek  and  the  Mississippi 
River,  opposite  to  St  Louis.  And  the  commissioners  appointed  by 
this  law  proceeded  to  lay  out  the  road  and  establish  the  landing  on 
certain  lands  which  belonged  to  the  plaintiflEB  in  error;  and  to 
which,  by  sundry  conveyances,  they  derived  title  from  the  said 
Wiggins. 

The  plaintiffs  in  error  thereupon  filed  their  bill  in  the  circuit  court 
of  the  State,  praying  that  the  county  of  St  Clair  and  the  said  com- 
missioners should  be  enjoined  from  further  proceedings  under  the 
act  of  assembly  last  above  mentioned.  The  respondents,  the  pres* 
ent  defendants  in  eiror,  "^appeared  and  demurred  generally  to  the 
bill ;  and  upon  final  hearing  of  the  cause,  the  demurrer  was  sus- 
tained by  the  circuit  court,  and  the  bill  dismissed.  From  this 
decision  the  complainants  appealed  to  the  supreme  court  of  the 
State  where  the  decree  of  the  circuit  court  was  affirmed.  The  points 
proposed  to  be  raised  here,  are,  1.  Whether  the  act  of  assembly  of 
1819,  was  not  a  contract  with  the  said  Wiggins,  his  heirs  and 
assigns ;  and  2.  Whether  the  act  of  1839  does  not  impair  the 
contract 

*  These  points  are  not  directly  stated  in  the  pleadings,  [  *527  ] 
nor  are  they  noticed  in  the  decree  of  the  dronit  or  supreme 

court  of  the  State.  Yet  if  it  appeared  from  the  bill,  that  the  court 
could  not  have  sustained  the  demurrer  without  considering  and 
deciding  these  points ;  if  they  were  necessarily  involved  in  the  de- 
cision of  the  case,  as  presented  by  the  bill  and  demurrer,  this  court 
would  have  jurisdiction  upon  the  writ  of  error,  although  they  are 
not  expressly  stated  in  the  decrees  to  have  been  raised  and  decided. 

It  is  unnecessary  for  the  purposes  of  this  opinion  to  state  the  con- 
tents of  the  bill    Indeed,  as  concerns  the  question  before  us,  it 
VOL.  XIV.  35  r^         T 
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could  not  well  be  understood  without  giving  the  whole  bill  in  its 
own  words.  It  is  sufficient  to  say  that  we  have  carefully  examined 
it,  and  are  satisfied  that  the  points  proposed  to  be  raised  here  were 
not  necessarily  involved  in  the  judgment  given  by  the  state  court 
On  the  contrary,  we  think  it  may  have  come  to  the  conclusion  that 
the  demurrer  ought  to  be  sustained  on  other  grounds,  and  that  the 
bill  was  not  so  framed  as  to  require  a  decision  upon  these  questions. 

It  is  true  that  the  plaintifis  and  defendants  in  error  have  both 
waived  all  objections  to  jurisdiction,  and  have  pressed  the  court  for 
a  decision  on  the  principal  points.*  But  consent  will  not  give  juris- 
diction. And  we  have  heretofore,  on  several  occasions,  said,  tiiat 
when  the  act  of  congress  has  so  carefully  and  cautiously  restricted 
the  jurisdiction  conferred  upon  this  court,  over  the  judgments  and 
decrees  of  the  state  tribunab,  it  would  ill  become  the  court  to  ex- 
ercise it  in  a  diiFerent  spirit  And  it  certainly  could  not  be  justified 
in  expressing  an  opinion  favorable  or  unfavorable  as  to  the  correct- 
ness of  this  decree,  when  it  has  not  the  power  to  affirm  or  reverse  it. 

The  writ  of  error  must  therefore  be  dismissed. 

4Wal.l77. 


Joshua  Mauban,  Plaintiff  in  Error,  t;.  Edwabd  Bullus,  Defendan 

in  Error. 

16  P.  528. 

In  aid  of  the  constniction  of  a  letter  of  guarantee,  it  ie  proper  to  have  reference  to  the  hott 
and  drcnmstanoes  which  attended  its  execution ;  and  the  oonrt  may  leave  the  jniy  to  find 
those  facts,  and  instract  them,  hypoiheticaUy,  oonoeniing  the  legal  effisct  of  the  writing. 

Where  a  written  promise  of  indemnity  against  certain  debts,  did  not  point  oat  fitMn  what 
fand  they  most  be  paid  to  render  the  guarantor  liable,  it  was  proper  to  leave  it  lo  the 
jury  to  find,  npon  extrinsic  eridenoe,  what  was  the  anderstanding  of  the  parties  in  this 
respect. 

The  case  is  stated  in  the  opinion  of  the  court 

Whippkj  for  the  plaintifil 

Z.  Collins  Lee  and  Souihardj  contra. 

AFLban,  J.,  delivered  the  opinion  of  the  court 

^  The  defendant  in  error  and  Joshua  Mauran,  Jr.,  of  the  city 
of  New  York,  on  the  8th  of  September,  1836,  entered  into  arii* 
des  of  copartnership  in  the  trade  and  business  of  general  shipping 
merchants,  and  of  buying  and  selling  merchandise  on  their  own 
account,  and  also  on  commission  for  the  account  of  others ;  which 
was  to  continue  three  years.    Mauran  agreed  to  pay  into  the  firm  aa 
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capital  stock,  such  sums  as  he  shotdd  be  able  to  realize  on  closing 
the  business  of  merchandising,  in  which  he  had  been  engaged.  Bill- 
las  agreed  to  pay  a  sum  of  firom  $28,000  to  $30,000  in  cash. 

And  it  was  stipulated  that  Mauran  should  not  withdraw  from  the 
concern  more  than  $2,000  per  annum,  nor  Bullus  more  than  $3,000, 
unless  by  consent  of  the  copartners  in  writing.  Mauran  covenanted 
that  within  a  reasonable  time  he  would  pay  the  debts  owing  by  him, 
out  of  his  private  funds ;  and  that  on  or  before  the  8th  of  September 
instant,  he  would  give  to  BuUus  satisfactory  security  for  the  perform- 
ance of  this  covenant. 

On  the  9th  of  September,  1836,  the  defendant  below  wrote  to 
Bullus  the  following  letter:  'Mr.  Edward  Bullus — Dear  Sir:  As 
you  are  about  to  form  a  connection  in  the  mercantile  business  in  the 
city  of  New  York  with  my  son,  Joshua  Mauran,  Jr.,  under 
the  firm  of  Mauran  and  Bullus ;  and,  as  the  said  J.  *  Mauran,  [  *529  ] 
Jr.,  having  been,  and  is  at  this  time  prosecuting  mercantile 
business  in  that  city,  on  his  own  account ;  now,  therefore,  in  con- 
sideration of  the  same,  and  at  the  request  of  Joshua  Mauran,  Jr.,  I 
hereby  agree  to  bear  you  harmless  in  regard  to  the  closing  up  and 
settlement  of  the  said  Joshua  Mauran,  Jr.'s,  former  business  ;  and  I 
hereby  guarantee  you  against  any  loss  or  liability  you  may  sustain 
from  the  former  business  of  said  Joshua  Mauran,  Jr.,  &c.  Signed, 
Joshua  Mauran.' 

The  action  was  brought  by  Bullus  on  this  guarantee.  On  the 
trial  an  account  against  the  old  concern  of  Joshua  Mauran,  Jr.,  with 
the  firm  of  Mauran  and  Bullus,  was  given  in  evidence,  from  which 
it  appeared  that  the  old  concern  was  indebted  to  the  new,  the  sum 
of  $5,403.75.  And  it  was  proved  by  Joshua  Mauran,  Jr.,  that  the 
partnership  continued  until  August,  1839,  when  the  firm  failed. 
That  Bullus  paid  into  the  partnership  stock  $29,695.86,  and  that  the 
witness  was  unable  to  pay  any  thing.  That  at  the  time  of  forming 
the  copartnership,  his  father,  the  defendant,  was  in  New  York,  with 
whom  he  conversed  relative  to  the  terms  of  the  partnership.  That 
he  showed  his  father  the  articles,  or  the  minutes  from  which  they 
were  drawn,  and  is  satisfied  that  the  conditions  were  fully  known  to 
him.  But  the  witness  stated  that  he  did  not  know  of  his  father's 
having  any  knowledge  that  the  firm  were  to  settie  and  pay  the  debts 
owing  by  the  witness. 

The  witness  stated  that  certain  loans  were  made  by  the  firm  to 
him,  in  anticipation  of  the  receipts  from  the  old  concern,  which  were 
charged.  After  the  completion  of  the  articles  of  copartnership,  the 
witness  delivered  to  his  father  a  paper  drawn  by  the  attorney  who 
drew  the  articles,  for  his  father's  signature,  and  that  his  father  did  not 
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aiga  the  paper,  but  after  his  return  to  Providence,  sent  the  letter  of 
gnflurantee.  Many  of  the  debts  of  his  old  concern,  the  witness  stated, 
became  due  before  sufficient  funds  could  be  collected  from  the  same 
to  meet  them,  and  these  debts  were  paid  by  the  firm*  That  tills  was 
a  mode  of  settlement  of  the  accounts  of  the  old  concern,  not  origi- 
nally contemplated.  His  father  often  inquired  what  the  deficiency  of 
the  old  concern  would  amount  to,  but  he  did  not  know,  to  tiie 
knowledge  of  the  witness,  that  the  old  concern  was  indebted  to  the 

firm. 
[  *  530  ]  *  That  the  firm,  on  their  failure,  assigned  all  their  prop- 
erty and  estate  to  William  D.  Robinson,  including  the  debts 
of  the  old  concern,  which  amounted  to  the  sum  of  $12,418.95. 
These  debts  were  credited  to  the  stock  of  Joshua  Mauran,  Jr. ;  and 
at  the  time  they  were  all,  except  one  of  Greorge  Bucklin,  of  about 
$1,800,  considered  bad ;  and  that  one  had  been  released,  though  the 
witness  considered  him  bound  in  honor  to  pay  it.  Various  accounts 
between  the  firm  and  Joshua  Mauran,  junior  and  senior,  and  other 
persons,  were  given  in  evidence. 

The  defendant  introduced  his  son  Suchet  Mauran  as  a  witness, 
who  stated  that  his  father  brought  with  him  on  his  return  from  New 
York,  about  the  8th  of  September,  1836,  a  bond,  binding  him  to  pay 
the  debts  of  Joshua  Mauran,  Jr.  It  was  under  seal,  and  the  witness 
read  it ;  and  it  was,  as  he  believes,  in  the  handwriting  of  Mr.  Bon- 
ney,  of  the  city  of  New  York,  who  wrote  the  articles  of  copartner- 
ship. That  his  frither  would  not  sign  the  bond,  but  sent  the  letter  of 
guarantee.  The  bond  remained  among  the  loose  papers  of  his 
father  for  some  time,  but  after  a  diligent  search  could  not  be  foond. 
That  the  bond,  by  its  terms,  required  his  father  to  pay  all  the  out- 
standing debts  of  Joshua  Mauran,  Jr.,  to  his  creditors,  or  to  whoever 
might  pay  them. 

The  evidence  being  closed,  the  defendant  below  moved  the  court 
to  give  the  following  instructions :  -— 

1.  That  said  letter  of  guarantee  of  the  defendant,  dated  the  9th 
of  September,  contained  no  authority  to  the  said  Mauran  and  Bul- 
lus  to  pay  any  part  of  the  debts  of  the  said  Joshua  Mauran,  Jr.'s  old 
concern ;  that  if  it  authorized  any  payment  of  said  debts  by  any 
person,  it  was  by  the  said  Edward  Bullus  alone ;  and  that  the  said 
Edward  Bullus  could  not  recover  said  sum  of  $5,403,75,  or  any  part 
thereof;  inasmuch  as  he  had  paid  no  part  thereof,  the  i^ole  having 
been  paid  by  the  said  Mauran  and  Bullus. 

Which  instruction  the  court  refused  to  give,  as  prayed  for ;  on  the 
contrary,  they  instructed  the  jury  that  if,  from  the  evidence  submitted 
to  j;hem,  they  were  of  opinion  that  at  the  time  of  signing  said  letter  of 
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guarantee,  it  was  understood  both  by  the  plaintiff  and  the 
defendant,  that  the  plaintiff  was  to  be  at  liberty  to  *  pay  the  [  *  581  j 
«aid  debts  of  the  said  Joshua  Mauran,  Jr.,  either  out  of  his 
own  private  funds  or  out  of  the  partnership  fonds  of  the  firm  of 
Mauran  and  BuUus ;  and,  in  either  case,  the  plaintiff  was  to  be  enti- 
tled to  indemnity  therefor,  under  and  in  virtue  of  the  said  letter  of 
guarantee ;  and  if  they  were  of  opinion  from  the  facts  in  said  case, 
that  no  funds  whatsoever  had  been  paid  into  the  partnership  by  the 
said  Mauran,  Jr.,  as  a  part  of  the  capital  stock  thereof,  and  that  all 
the  capital  stock  had  been  paid  by  the  said  BuUus ;  and  that  he  was 
and  still  remained  a  creditor  of  the  firm  to  the  full  amount  of  such 
capital  stock ;  then  the  plcdntiff  was  entitled  to  recover  in  the  present 
suit,  such  sums  of  money  as  he  had  paid  in  discharge  of  the  said 
debts  of  Mauran,  Jr.,  either  out  of  his  own  private  funds  or  out  of  the 
funds  of  the  said  firm  of  Mauran  and  Bnllus,  for  which  he  had  not 
otherwise  received  any  indemnity. 

2.  And  the  defendant's  counsel  prayed  the  court  further  to  instruct 
the  jury  that,  even  if  said  letter  had  imposed  upon  said  defendant 
any  obligation  to  pay  said  debts  to  the  said  Edward  Bullus,  or  to 
the  said  Mauran  and  Bullus ;  that  the  said  Manran  and  Bullus  by 
assigning  the  uncollected  debts  due  to  the  said  Joshua  Mauran,  Jr., 
to  the  said  Bobinson,  their  assignee,  and  placing  them  entirely  be- 
yond the  control,  or  agency  and  management  of  the  defendant,  had 
discharged  the  defendant  from  any  liability  which  might  originally 
have  arisen  from  said  letter  of  guarantee. 

Which  instruction  the  court  refused  to  give ;  but  instructed  the 
jury  that,  if  they  should  find  a  verdict  for  the  plaintiff,  they  ought  to 
deduct  from  the  amount  of  the  plaintifi^s  claim  in  the  writ,  the  full 
value  of  the  debts  of  the  said  Mauran,  Jr.,  so  assigned,  and  charge 
it  against  the  claim  of  the  plaintiff,  and  render  a  verdict  in  his  favor 
for  the  balance  only,  after  such  deduction. 
To  the  instructions  refused  and  those  given  the  defendants  excepted." 
The  jury,  under  the  instructions  of  the  court,  found  a  verdict  in  favor 
of  the  plaintiff  for  $3,764.25,  on  which  a  judgment  was  entered.  The 
defendant  prosecuted  this  writ  of  error. 

*  The  questions  in  this  case  arise  on  the  instructions  of  [  *  533  ] 
the  court;  and  they  very  properly,  as  we  think,  refer  the 
jury  to  the  facts  and  circumstances  under  which  the  guar- 
antee was  given.     It  is  *  only  by  such  reference  that  that  [  *  634  ] 
instrument  can  be  correctiy  understood  and  construed.     In 
the  construction  of  all  instruments,  to  ascertain  the  intention  of  the 
parties  is  the  great  object  of  the  comrt;  and  this  is  especially  the  case 
in  acting  upon  guarantees. 

35* 
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The  gaaiantee  under  consideration,  in  the  first  place,  refers  to  the 
fact  that  BuUus,  to  whom  it  was  addressed,  was  about  to  form  a 
connection  in  the  mercantile  business  in  the  city  of  New  York,  with 
the  son  of  guarantor.  And  from  the  CTidence,  it  appears  that  he 
was  well  acquainted  with  the  nature  and  extent  of  that  partnership, 
for  he  had  read  the  articles  of  copartnership,  or  the  memoranda  from 
which  they  were  drawn.  As  it  appears  from  the  statement  of  Bon- 
ney,  that  the  articles  were  drawn  in  August,  and  placed  in  the  hands 
of  Bullus,  who  returned  them  with  the  blanks  filled  and  some  altera- 
tions, there  can  be  litUe  doubt  that  the  defendant  below  read  them 
while  at  New  York.  That  he  was  well  acquainted  with  the  condi- 
tions of  the  partnership  his  son  testifies. 

With  this  knowledge  we  come  to  the  next  sentence  in  the  guaran- 
tee, which  is:  ^<  And  as  the  said  Joshua  Mauran,  Jr.,  having  been, 
and  is  at  this  time  prosecuting  mercantile  business  in  that  city,  on 
his  own  account." 

It  will  be  recollected,  that  in  the  articles  of  copartnership,  Joshua 
Mauran,  Jr.,  covenanted  that  he  would  give  to  his  partner  satisfac- 
tory security,  that  he  would  pay  all  the  debts  which  he  then  owed, 
and  all  the  responsibilities  incurred  by  him,  in  carrying  on  his  former 
business,  without  drawing  upon  the  partnership  fiind.  Of  this  cov- 
enant, the  defendant  below  not  only  had  full  notice,  but  it  was  proved 
that  on  his  return  from  New  York  to  Providence,  he  took  with  him 
a  bond  drawn  by  the  person  who  drew  the  articles  of  copartnership, 
binding  him  to  pay  the  debts  of  his  son.  This  bond  he  did  not  exe- 
cute, but  wrote  to  Bullus  the  letter  of  guarantee. 

With  these  facts  in  view,  after  stating  the  fact  that  his  son  had 
been  in  business  in  New  York  as  above,  and  that  Bullus  was  about 
commencing  a  partnership  with  him,  the  defendant  says :  ^  Now, 
therefore,  in  consideration  of  the  same,  and  at  the  request  of  Joshua 
Mauran,  Jr.,  I  hereby  agree  to  bear  you  harmless,  in  regard  to  the 
closing  up  and  settiement  of  the  said  Joshua  Mauran,  Ji's 
[  •  535  ]  former  business.  And  I  hereby  guarantee  you  against  •  any 
loss  you  may  sustain  from  the  former  business  of  said 
Joshua  Mauran,  Jr." 

Now  looking  at  the  facts  connected  with  the  guarantee,  and  the 
circumstances  under  which  it  was  given,  there  would  seem  to  be  no 
doubt  of  the  understanding  and  intention  of  the  parties.  Bullas 
having  a  capital  of  nearly  $30,000,  he  was  unwilling  to  advance  it 
as  the  stock  of  the  new  firm,  unless  he  should  be  indemnified  against 
the  debts  which  had  grown  out  of  the  former  business  of  his  partner. 
And  Joshua  Mauran,  Senr.,  with  the  view  of  securing  so  considerable 
a  capital,  and  so  advantageous  a  connection  in  business  for  his  soiif 
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was  willing  to  indemnify  Bullus  against  these  debts.  And  he  pre- 
feired  the  guarantee  to  the  bond  which  was  prepared.  The  latter 
would  have  imposed  an  unconditional  obligation  to  pay  these  debts, 
whilst  the  former  only  required  him  to  pay  Bullus  the  sum  advanced 
by  him  in  discharge  of  them. 

But  it  is  earnestly  contended  that  as  thege  debts  were  paid  by  the 
firm,  and  not  by  Bullus  only,  he  cannot  maintain  an  action  in  his 
own  name  on  the  guarantee.  It  is  very  clear  that  the  firm  could  not 
maintain  an  action  on  this  instrument.  The  indemnity  was  personal, 
and  limited  to  BuUus. 

But  the  best  answer  to  this  argument  is  the  finding  of  the  jury, 
under  the  instruction  of  the  court  They  were  instructed  "  that  if, 
firom  tiie  evidence,  they  should  find  that  at  the  time  of  signing  the 
letter  of  guarantee,  it  was  understood  both  by  the  plaintifi*  and  the 
defendant,  that  the  plaintiff  was  to  be  at  liberty  to  pay  the  debts  of 
Joshua  Mauran,  Jr.,  either  out  of  his  own  private  funds,  or  out 
of  the  partnership  funds ;  and  in  either  case  the  plaintiff  was  to 
be  entitled  to  indemnity  therefor,  under  the  letter  of  guarantee," 
&c^  they  should  find  for  the  plaintiff  They  did  so  find,  and  con- 
sequently the  facts  hypothetically  stated  in  the  instruction  are  es- 
tablished. And  the  only  question  that  can  arise  on  this  part  of 
the  instruction  is  whether  the  facts  found  were  properly  submitted  to 
the  jury. 

Now  out  of  what  fund  these  debts  were  to  be  paid  could  not  be  a 
matter  of  any  importance,  it  would  seem,  to  the  guarantor.  The 
objection  that  Bullus  cannot  recover,  because  the  debts  were  paid 
with  the  partnership  funds,  under  the  circumstances,  is  purely  techni- 
caL  Every  dollar  of  the  money  thus  paid,  though  used  in 
*the  partnership  name,  was  in  fact  the  money  of  Bullus.  [  *536  ] 
To  meet  this  technical  objection,  and  carry  out  the  inten* 
tion  of  the  parties,  we  think  the  instruction  was  proper.  The  facts 
on  which  it  was  founded  did  not  contradict  the  written  agreementi 
nor  in  any  degree  affect  the  Uabilily  of  the  party  beyond  the  dear 
import  of  the  guarantee. 

By  the  articles  of  copartnership  either  partner,  with  the  consent  in 
writing  of  the  other,  might  v^thdraw  from  the  firm  any  amount  of 
money.  This  was  known  to  the  guarantor.  And  also  the  fact  that 
the  whole  capital  of  Bullus  was  paid  into  the  firm.  If  this  be 
admitted,  it  followed  that  any  payments  made  by  Bullus  in  discharge 
of  the  debts,  coidd  only  be  paid  out  of  the  firm. 

The  jury  also  found  in  pursuance  of  the  latter  part  of  the  same 
instruction,  that  Bullus  was  a  creditor  of  the  firm  to  the  full  amount 
of  its  capita]  stock. 
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These  jCocts  found  by  the  jury,  disembarrass  the  case  from  the 
technicalities  thrown  around  it  by  the  counsel  of  the  guarantor. 
They  show  that  it  was  the  understanding  of  the  guarantor  that 
BuUus  should  be  indemnified  against  the  previous  debts  of  his 
partner,  whether  he  paid  them  out  of  the  partnership  fund  or  other- 
wise. 

The  construction  that  the  guarantor  is  only  bound  to  indemnify, 
in  case  payment  of  these  debts  had  been  enforced  against  Bullus  by 
legal  measures,  is  not  sustained  by  the  words  of  the  instrument 

In  the  first  place,  he  was  not  and  could  not  be  made  legally  re- 
sponsible for  tiiese  debts.  The  guarantor,  then,  must  have  contem- 
plated a  voluntary  payment,  or  at  least  not  a  payment  by  legal 
compulsion.  The  guarantcnr  agrees  to  bear  Bullus  ^<  harmless  in 
regard  to  the  closing  up  and  setdement  of  the  said  Joshua  Mauran, 
Jr's  former  business."  Here  is  a  strong  recognition  of  an  agency  by 
Bullus  in  the  settlement  of  these  debts:  To  sustain  the  credit  of  the 
firm  it  was  necessary  to  pay  the  debts  in' question ;  and  we  find  that 
in  a  very  short  time  after  the  firm  commenced  business,  the  payments 
of  these  debts  were  commenced,  and  such  payments  were  made  from 
time  to  time  by  the  firm  until  near  the  time  of  its  failure.  The 
moneys  received  firom  the  debts  due  to  the  previous  concern  were 
credited  on  the  books  of  the  firm,  and  the  payments  made 
[  *  537  ]  by  it  on  the  *same  account  were  charged.  But  the  mode 
of  keeping  the  account  by  the  firm  can  have  no  bearing  in 
tbe  case,  as  the  facts  found  by  the  jury  obviate  all  objections  on  Hob 
ground. 

Suppose  Bullus  had  been  charged  on  the  books  of  the  firm,  with 
the  moneys  paid  in  discharge  of  the  debts ;  the  objection  as  to  the 
partnership  interest  could  not  in  that  case  be  made.  But  the  money 
thus  appUed  would  have  been  no  more  the  money  of  Bullus  than 
that  which  was  paid  by  the  firm.  The  facts  found  by  the  jury  pre- 
sent the  case  in  its  true  character,  and  give  a  strong  equity  to  the 
plaintiff  below.  Grenerally,  aU  instruments  of  suretyship  are  con- 
strued strictly,  as  mere  matters  of  legal  right.  The  rule  is  otherwise 
where  they  are  founded  on  a  valuable  consideration.  But  in  the 
present  case  the  relationship  of  Mauran  the  partner  and  the  guarantor, 
connected  with  the  other  circumstances,  constitute  as  clear  a  case  for 
indemnity  as  could  well  be  imagined.  That  the  debts  of  Maoian, 
Jr.  were  paid  by  Bullus  or  with  his  assent,  in  virtue  of  the  guarantee, 
there  is  no  reason  to  doubt  Indeed,  this  fact  is  substantially  found 
by  the  jury. 

The  assignment  by  the  firm  of  the  uncollected  debts  of  Joshua 
Mauran,  Jr.,  to  Robinson,  does  not  release  the  guarantor.     In  tfait 
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respect  the  instniction  of  the  cotirt  was  ooirect  The  jury  were 
directed  if  they  should  find  for  the  plaintiff,  to  deduct  from  the 
amount  thus  found  the  full  value  of  the  debts  of  Joshua  Mauran,  Jr., 
which  had  been  assigned  by  the  firm,  and  render  a  verdict  for  the 
balance. 

The  debts  of  Mauran,  Jr.,  assigned  by  the  firm  were  proved  to  be 
bad,  with  but  one  exception ;  and  that  appears  to  have  been  deducted 
by  the  jury  from  the  sum  paid  by  the  firm,  in  discharge  of  those  debts. 

Upon  the  whole  we  are  satisfied  that  substantial  justice  has  been 
done  between  the  parties,  by  the  judgment  of  the  circuit  court ;  and 
we  think  there  is  no  principle  of  law  arising  out  of  the  instructions 
which  require  a  reversal  of  the  judgment    It  is,  therefore,  affirmed. 

1  H.  169;  SH.426. 


Epwabd  Prigg,  Plaintiff  in  Error,  v.  The  Commonwealth  of  Penn- 
sylvania, Defendant  in  Error. 

16  P.  539. 

Under  and  in  yirtne  of  the  constittttion  of  the  United  States,  the  owner  of  a  slave  is  clothed 
with  entire  anthoritj,  in  eve^  State  of  the  Union,  to  seize  and  recapture  his  slave,  when^- 
ever  he  can  do  it  without  anj  breach  of  the  peace,  or  any  illegal  violence. 

The  last  cUnse  of  the  2d  section  of  the  4th  article  of  the  constitution  of  the  United  States- 
confers  on  congress  an  exclusive  power  to  legislate  concerning  the  extradition  of  fugitive 

.  slaves,  and  the  act  of  February  12,  1793,  (1  Stats,  at  Large,  302,)  is  a  constitutional  and 
Talid  law. 

The  act  of  Pennsylvania  of  March  26, 1826,  is  in  conflict  with  the  oonstitntion  of  the  United  . 
States,  and  a  conviction  under  it,  was  rerersed  as  erroneous. 

The  case  is  stated  in  the  opinion  of  the  court. 

Meredith  and  Nelson^  appeared  and  argaed  for  the  plaintiff^  under 
the  authority  of  the  State  of  Maryland. 

Johnson^  (the  attorney-general  of  Pennsylvania,)  and  Bambly^  ap- 
peared and  argued  for  that  commonwealth. 

•  Story,  J.,  delivered  the  opinion  of  the  court  [  *  608  ] 

This  is  a  writ  of  eiror  to  the  supreme  court  of  Pennsyl- 
vania, brought  under  the  25th  section  of  the  Judiciary  Act  of  1789,^ 
c*  20,  for  the  purpose  of  revising  the  judgment  of  that  court,  in  a 
case  involving  the  construction  of  tiie  constitution  and  laws  of  the 
United  States. 

The  facts  are  briefly  these :  The  plaintiff  in  error  was  indicted  in 
the  court  of  Oyer  and  Terminer  for  York  county,  for  having,  with 

1 1  Stats,  at  Large,  85. 
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force  and  violence,  taken  and  carried  away  from  that  county  to  the 
State  of  Maryland,  a  certain  negro  woman,  named  Margaret  Mor- 
gan, with  a  design  and  intention  of  aelling  and  disposing  of,  and 
keeping  her  as  a  slave  or  servant  for  life,  contrary  to  a  statute  of 
Pennsylvania,  passed  on  the  26th  of  March,  1826.  That  statute  in 
the  Ist  section,  in  substance,  provides,  that  if  any  person  or  persons 
shall  from  and  after  the  passing  of  the  act,  by  force  and  violence  take 
and  carry  away,  or  cause  to  be  taken  and  carried  away,  and  shall 
by  fraud  or  false  pretence,  seduce,  or  cause  to  be  seduced,  or  shall 
attempt  to  take,  carry  away,  or  seduce  any  negro  or  mulatto  from 
any  part  of  that  commonwealth,  with  a  design  and  intention  of  sell- 
ing and  disposing  of,  or  causing  to  be  sold,  or  of  keeping  and  detain- 
ing, or  of  causing  to  be  kept  and  detained,  such  negro  or  mulatto 
as  a  slave  or  servant  for  life,  or  for  any  term  whatsoever ;  every  such 
person  or  persons,  his  or  tiieir  aiders  or  abettors,  shall,  on  conviction 
thereof,  be  deemed  guilty  of  a  felony,- and  shall  forfeit  and  pay  a  sum 
not  less  than  five  hundred,  nor  more  than  one  thousand  dollars ;  and 
moreover,  shall  be  sentenced  to  undergo  a  servitude  for  any  term  or 
terms  of  years,  not  less  than  seven  years  nor  exceeding  twenty-one  , 
years ;  and  shall  be  confined  and  kept  to  hard  labor,  &c.  There  are 
many  other  provisions  in  the  statute,  which  is  recited  at  large  in  the 
record,  but  to  which  it  is  in  our  view  unnecessary  to  advert  upon  the 
present  occasion. 

The  plaintiff  in  error  pleaded  not  guilty  to  the  indictment;  and 
.  at  the  trial  the  jury  found  a  special  verdict,  which,  in  substance, 
states,  that  the  negro  woman,  Margaret  Morgan,  was  a  slave  for  life, 
and  held  to  labor  and  service  under  and  according  to  the 
[  *  609  ]  *  laws  of  Maryland,  to  a  certain  Margaret  Afihrnore,  a 
citizen  of  Maryland ;  that  the  slave  escaped  and  fled  from 
Maryland  into  Pennsylvania  in  1832;  that  the  plaintiff  in  error,  being 
legally  constituted  the  agent  and  attorney  of  the  said  Margaret  Ash- 
more,  in  1837,  caused  the  said  negro  woman  to  be  taken  and  appre- 
hended as  a  fugitive  from  labor  by  a  state  constable,  under  a  wamuit 
from  a  Pennsylvania  magistrate;  that  the  said  negro  woman  was 
thereupon  brought  before  the  said  magistrate,  who  refrised  to  take 
further  cognizance  of  the  case ;  and  thereupon  the  plaintiff  in  enor  did 
remove,  take,  and  carry  away  the  said  negro  woman  and  her  children 
out  of  Pennsylvania  into  Maryland,  and  did  deliver  the  said  n^io 
woman  and  her  children  into  the  custody  and  possession  of  the  said 
Margaret  Ashmore.  The  special  verdict  further  finds,  that  one  of 
the  children  was  bora  in  Pennsylvania,  more  than  a  year  after  the 
said  negro  woman  had  fled  and  escaped  from  Maryland. 

Upon  this,  special  verdict,  the  court  of  Oyer  and  Terminer  of  Yoik 
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oounty  adjudged  that  the  plaintLflf  in  error  was  guilty  of  the  offence 
charged  in  the  indictment.  A  writ  of  error  wa^  brought  from  that 
judgment  to  the  supreme  court  of  Pennsylvania,  where  the  judg- 
ment was,  proformdj  affirmed.  From  this  latter  judgment,  the  pres- 
ent writ  of  error  has  been  brought  to  this  court. 

Before  proceeding  to  discuss  the  very  important  and  interesting 
questions  involved  in  this  record,  it  is  fit  to  say,  that  the  cause  has 
been  conducted  in  the  court  below,  and  has  been  brought  here  by  the 
cooperation  and  sanction,  both  of  the  State  of  Maryland  and  the 
State  of  Pennsylvania,  in  the  most  friendly  and  courteous  spirit,  with 
a  view  to  have  those  questions  finally  disposed  of  by  the  adjudica- 
tion of  this  court;  so  that  the  agitations  on  this  subjecft  in  both 
States,  which  have  bad  a  tendency  to  interrupt  the  harmony  between 
them,  may  subside,  and  the  conflict  of  opinion  be  put  at  rest  It 
should  also  be  added,  that  the  statute  of  Pennsylvania  of  1826,  was 
^3  has  been  suggested  at  the  bar)  passed  with  a  view  of  meeting 
the  supposed  wishes  of  Maryland  on  the  subject  of  frigitive  slaves ; 
and  that,  although  it  has  fsoled  to  produce  the  good  effects  intended 
in  its  practical  construction,  the  result  was  unforeseen  and  unde- 
signed. 

1.  The  question  arising  in  the  case,  as  to  the  constitutionality  of 
the  statute  of  Pennsylvania,  has  been  most  elaborately 
argued  at  *the  bar.  The  counsel  for  the  plaintiff  in  error  [  *  610  ] 
have  contended  that  the  statute  of  Pennsylvania,  is  uncon- 
stitutional ;  first,  because  congress  has  the  exclusive  power  of  legis- 
lation upon  the  subject-matter  under  the  constitution  of  the  United 
States,  and  under  the  act  of  the  12th  of  February,  1793,  c.  51,  (7,) 
which  was  passed  in  pursuance  thereof;  secondly,  that  if  this  power 
is  not  exclusive  in  congress,  still,  the  concurrent  power  of  the  state  legis- 
latures is  suspended  by  the  actual  exercise  of  the  power  by  congress ; 
and  thirdly,  that  if  not  suspended,  still,  the  statute  of  Pennsylvania, 
in  all  its  provisions  applicable  to  this  case,  is  in  direct  collision  with 
the  act  of  congress,  and  therefore  is  unconstitutional  and  void.  The 
counsel  for  Pennsylvania  maintain  the  negative  of  all  these  points. 

Few  questions  which  have  ever  come  before  this  court  involve 
more  delicate  and  important  considerations;  and  few  upon  which 
the  public  at  large  may  be  presumed  to  feel  a  more  profound  and 
pervading  interest  We  have  accordingly  given  them  our  most  de- 
liberate examination ;  and  it  hap  become  my  duty  to  state  the  result 
to  which  we  have  arrived,  and  the  reasoning  by  which  it  is  supported. 

Before,  however,  we  proceed  to  the  points  more  immediately  before 
us,  it  may  be  well,  in  order  to  clear  the  case  of  difficulty,  to  say, 
that  in  the  exposition  of  this  part  of  the  constitution,  we  shall  Umit 
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ourselves  to  those  considerations  which  appropriately  and  exclosively 
belong  to  it,  without  laying  down  any  rules  of  interpretation  of  a 
more  general  nature.  It  will,  indeed,  probably,  be  found,  when  we 
look  to  the  character  of  the  constitution  itself,  the  objects  which  it 
seeks  to  attain,  the  powers  which  it  confers,  the  duties  which  it 
enjoins,  and  the  rights  which  it  secures,  as  well  as  the  known  histor- 
ical fact  that  many  of  its  provisions  were  matters  of  compromise  of 
opposing  interests  and  opinions,  that  no  uniform  rule  of  interpretation 
can  be  applied  to  it,  which  may  not  allow,  even  if  it  does  not  posi- 
tively demand,  many  modifications  in  its  actual  application  to  par- 
ticular clauses.  And,  perhaps,  the  safest  rule  of  ipterpretation  after 
all  wiU  be  found  to  be,  to  look  to  the  nature  ^nd  objects  of  the 
particular  powers,  duties,  and  rights,  with  all  the  lights  and  aids  of 
contemporary  history;  and  to  give  to  the  words  of  each 
[  •  611  ]  just  such  •  operation  and  force,  consistent  with  their  legiti- 
mate meaning,  as  may  fairly  secure  and  attain  the  enda 
proposed. 

There  are  two  clauses  in  the  constitution  upon  the  subject  of  fugi- 
tives, which  stand  in  juxtaposition  with  each  other,  and  have  been 
thought  mutually  io  illustrate  each  other.  They  are  both  contained 
in  the  2d  section  of  the  4th  article,  and  are  in  the  following  words : 
"A  person  charged  in  any  State  with  treason,  felony,  or  other  crime, 
who  shall  flee  firom  justice,  and  be  found  in  another  State,  shall,  on 
demand  of  the  executive  authority  of  the  State  from  which  he  fled, 
be  delivered  up,  to  be  removed  to  the  State  having  jurisdiction  of 
the  crime." 

<<  No  person  held  to  service  or  labor  in  one  State  under  the  laws 
thereof,  escaping  into  another,  shall  in  consequence  of  any  law  or 
regulation  therein,  be  discharged  from  such  service  or  labor;  but 
shall  be  delivered  up,  on  claim  of  the  party  to  whom  such  service  or 
labor  may  be  due." 

The  last  clause  is  that,  the  true  interpretation  whereof  is  directly 
in  judgment  before  us.  Historically,  it  is  well  known  that  the  object 
of  this  clause  was  to  secure  to  the  citizens  of  the  slaveholding  States 
the  complete  right  and  title  of  ownership  in  their  slaves,  as  property, 
in  every  State  in  the  Union  into  which  they  might  escape  from  tJie 
State  where  they  were  held  in  servitude.  The  full  recognition  of 
this  right  and  title  was  indispensable  to  the  security  of  this  species 
of  property  in  all  the  slaveholding  States ;  and,  indeed,  was  so  vital 
to  the  preservation  of  their  domestic  interests  and  institutions,  that 
it  cannot  be  doubted  that  it  constituted  a  fundamental  article,  vnthr 
out  the  adoption  of  which  the  Union  could  not  have  been  formed. 
Its  true  design  was  to  guard  against  the  doctrines  and  principles 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1842.  421 


Prigg  V.  The  CommoDwealth  of  PennsjWmua.    16  F. 


prevalent  in  the  non-slaveholding  States,  by  preventing  them  from 
intermeddling  with,  or  obstructing,  or  abolishing  the  rights  of  the 
owners  of  slaves. 

By  the  general  law  of  nations,  no  nation  is  bound  to  recognize  the 
state  of  slavery,  as  to  foreign  slaves  found  within  its  territorial  do- 
minions, when  it  is  in  opposition  to  its  own  policy  and  institutions, 
in  favor  of  the  subjects  of  other  nations  where  slavery  is  recognized. 
If  it  does  it,  it  is  as  a  matter  of  comity,  and  not  as  a  matter  of  inter- 
national right.  The  state  of  slavery  is  deemed  to  be  a  mere  municipal 
regulation,  founded  upon  and  Umited  to  the  range  of  the  territorial 
laws.  This  was  fully  recognized  in  Somerset's  case,  Lofft's 
•  Rep.l ;  S-  ail  State  Trials  by  Harg.340;  8.  0.20  How-  [  •  612  ] 
ell's  State  Trials,  79 ;  which  was  decided  before  the  Ameri- 
can Revolution.  It  is  manifest  from  this  consideration,  that  if  the 
constitution  had  not  contained  this  clause,  every  non-slaveholding 
State  in  the  Union  would  have  been  at  liberty  to  have  declared  free 
all  runaway  slaves  coming  within  its  limits,  and  to  have  given  them 
entire  immunity  and  protection  against  the  claims  of  their  masters ; 
a  course  which  would  have  created  the  most  bitter  animosities,  and 
engendered  perpetual  strife  between  the  different  States.  The  clause 
was,  therefore,  of  the  last  importance  to  the  safely  and  security  of 
the  southern  States,  and  could  not  have  been  surrendered  by  them 
without  endangering  their  whole  property  in  slaves.  The  clause  was 
accordingly  adopted  into  the  constitution  by  the  unanimous  consent 
of  the  framers  of  it ;  a  proof  at  once  of  its  intrinsic  and  practical 
necessity. 

How,  then,  are  we  to  interpret  the  language  of  the  clause  ?  The 
true  answer  is,  in  such  a  manner,  as,  consistently  with  the  words, 
shall  fuUy  and  completely  effectuate  the  whole  objects  of  it.  K  by 
one  mode  of  interpretation  the  right  must  become  shadowy  and 
unsubstantial,  and  without  any  remedial  power  adequate  to  the  end, 
and  by  another  mode  it  will  attain  its  just  end  and  secure  its  mani- 
fest purpose,  it  would  seem  upon  principles  of  reasoning  absolutely 
irresistible  that  the  latter  ought  to  prevail.  No  court  of  justice  can 
be  authorized  so  to  construe  any  clause  of  the  constitution  aa  to 
defeat  its  obvious  ends,  when  another  construction,  equally  accordant 
with  the  words  and  sense  thereof,  will  enforce  and  protect  them. 

The  clause  manifestly  contemplates  the  existence  of  a  positive, 
unqualified  right  on  the  part  of  the  owner  of  the  slave,  which  no 
state  law  or  regulation  can  in  any  way  qualify,  regulate,  control  or 
restrain.  The  slave  is  not  to  be  discharged  from  service  or  labor,  in 
consequence  of  any  state  law  or  regulation.  Now,  certainly,  without 
indxdging  in  any  nicety  of  criticism  upon  words,  it  may  fairly  and 
fOL.  XIV.  36  r^  T 
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reasonably  be  said,  that  any  state  law  or  state  regulation,  which 
interrupts,  limits,  delays,  or  postpones  the  right  of  the  owner  to  the 
immediate  possession  of  the  slave,  and  the  immediate  command  of 
his  service  and  labor,  operates,  pro  tanto^  a  discharge  of  the  tdave 

therefrom.  The  question  can  never  be,  how  much  the 
[  *  613  ]  slave  is  discharged  from ;   but  whether  he  is  *  discharged 

from  any,  by  the  natural  or  necessary  operation  of  state 
laws  or  state  regulations.  The  question  is  not  one  of  quantity  or 
degree,  but  of  withholding  or  controlling  the  incidents  of  a  positive 
and  absolute  right 

We  have  said  that  the  clause  contains  a  positive  and  unqualified 
recognition  of  the  right  of  the  owner  in  the  slave,  unaffected  by  any 
state  law  or  regulation  whatsoever,  because  there  is  no  qualification 
or  restriction  of  it  to  be  found  therein ;  and  we  have  no  right  to 
insert  any,  which  is  not  expressed,  and  cannot  be  fairly  implied. 
Especially  are  we  estopped  from  so  doing,  when  the  clause  puts  the 
right  to  the  service  or  labor  upon  the  same  ground  and  to  the  same 
extent  in  every  other  State  as  in  the  State  from  which  the  slave 
escaped,  and  in  which  he  was  held  to  the  service  or  labor.  If  this 
be  so,  then  all  the  incidents  to  that  right  attach  also.  The  owner 
must,  therefore,  have  the  right  to  seize  and  repossess  the  slave,  which 
the  local  laws  of  his  own  State  confer  upon  him  as  property;  and 
we  all  know  that  this  right  of  seizure  and  recaption  is  universally 
acknowledged  in  all  the  slaveholding  States.  Indeed,  this  is  no  more 
<han  a  mere  afiirmance  of  the  principles  of  the  common  law  applica- 
ble  to  this  very  subject.  Blackstone,  J.,  3  Bl.  Comm.  4,  lays  it  down 
as  unquestionable  doctrine.  '^Recaption  or  reprisal  (says  he)  is 
another  species  of  remedy  by  the  mere  act  of  the  party  injuredi 
This  happens  when  any  one  hath  deprived  another  of  his  property 
in  goods  or  chattels  personal,  or  wrongfully  detains  one's  wife,  child, 
or  servant ;  in  which  case  the  owner  of  the  goods,  and  the  husband, 
parent,  or  master  may  lawfully  claim  and  retake  them,  wherever  he 
happens  to  find  them,  so  it  be  not  in  a  riotous  manner,  or  attended 
with  a  breach  of  the  peace."  Upon  this  ground  we  have  not  the 
slightest  hesitation  in  holding,  that,  under  and  in  virtue  of  the  con- 
stitution, the  owner  of  a  slave  is  clothed  with  entire  authority,  in 
every  State  in  the  Union,  to  seize  and  recapture  his  slave,  whenever 
he  can  do  it  without  any  breach  of  the  peace  or  any  illegal  violence. 
In  this  sense,  and  to  this  extent  this  clause  of  the  constitution  may 
properly  be  said  to  execute  itself,  and  to  require  no  aid  from  legisla- 
tion. State  or  national. 

But  the  clause  of  the  constitution  does  not  stop  here;  nor, 
indeed,  consistently  with    its    professed    objects,  could  it  do  ao. 
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Many  *  cases  most  arise  in  which,  if  the  remedy  of  the  [  •  614  ] 
owner  were  confined  to  the  mere  right  of  seizure  and  recap- 
tion, he  would  be  utterly  without  any  adequate  redress.  He  may 
not  be  able  to  lay  his  hands  upon  the  slave.  He  may  not  be  able 
to  enforce  his  rights  against  persons,  who  either  secrete  or  conceal, 
or  withhold  the  slave.  He  may  be  restricted  by  local  legislation  as 
to  the  mode  of  proofs  of  his  ownership ;  as  to  the  courts  in  which 
he  shaU  sue,  and  as  to  the  actions  which  he  may  bring ;  or  the  pro- 
cess he  may  use  to  compel  the  delivery  of  the  slave.  Nay,  the  local 
legislation  may  be  utterly  inadequate  to  furnish  the  appropriate 
redress,  by  authorizing  no  process  in  rem^  or  no  specific  mode  of  re 
possessing  the  slave,  leaving  the  owner,  at  best,  not  that  right  which 
the  constitution  designed  to  secure,  a  specific  delivery  and  repossession 
of  the  slave,  but  a  mere  remedy  in  damages ;  and  that,  perhaps, 
against  persons  utterly  insolvent  or  worthless.  The  state  legislation 
may  be  entirely  silent  on  the  whole  subject,  and  its  ordinary  remedial 
process  firamed  with '  different  views  and  objects ;  and  this  may  be 
innocently  as  well  as  designedly  done,  since  every  State  is  perfectly 
competent,  and  has  the  exclusive  right,  to  prescribe  the  remedies  ih 
its  own  judicial  tribunals,  to  limit  the  time  as  well  as  the  mode  of 
redress,  and  to  deny  jurisdiction  over  cases,  which  its  own  policy  and 
its  own  institutions  either  prohibit  or  discountenance. 

If,  therefore,  the  clause  of  the  constitution  had  stopped  at  the  mere 
recognition  of  the  right,  without  providing  or  contemplating  anv 
means,  by  which  it  might  be  established  and  enforced  in  cases  where 
it  did  not  execute  itself,  it  is  plain  that  it  would  have  been,  in  a  great 
variety  of  cases,  a  delusive  and  empty  annunciation.  If  it  did  not 
contemplate  any  action  either  through  state  or  national  legislation, 
as  auxiliaries  to  its  more  perfect  enforcement  in  the  form  of  remedy, 
or  of  protection,  then,  as  there  would  be  no  duty  on  either  to  aid  the 
right,  it  would  be  left  to  the  mere  comity  of  the  States  to  act  as  they 
should  please,  and  would  depend  for  its  security  upon  the  changing 
course  of  public  opinion,  the  mutations  of  public  policy,  and  the 
general  adaptations  of  remedies  for  purposes  strictly  according  to  the 
lex  fori. 

And  this  leads  us  to  the  consideration  of  the  other  part  of  the 
clause,  which  implies  at  once  a  guarantee  and  duty.  It  says :  ^  But 
he,  (the  slave,)  shall  be  delivered  up  on  claim  of  the  party 
to  'whom  such  service  or  labor  may  be  due."  Now,  we  [  •615  ] 
think  it  exceedingly  difficult,  if  not  impracticable,  to  read 
this  language  and  not  to  feel  that  it  contemplated  some  further 
remedial  redress  than  that  which  might  be  administered  at  the  hands 
of  the  owner  himself,    A  claim  is  to  be  made.   What  is  a  claim  ?    It 
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isy  in  a  just  juridical  sense,  a  demand  of  some  matter  as  of  rigfa* 
made  by  one  person  upon  another,  to  do  or  to  forbear  to  do  some  act 
or  thing  as  a  matter  of  duty.  A  more  limited,  but  at  the  same  time 
an  equally  expressive  definition  was  given  by  Lord  Dyer,  as  cited  in 
Stowell  V.  Zouch,  Plowden,  359 ;  and  it  is  equally  applicable  to  the 
present  case,  that  "  a  claim  is  a  challenge  by  a  man  of  the  propriety 
or  ownership  of  a  thing,  which  he  has  not  in  possession,  but  which 
is  wrongfully  detained  from  him."  The  slave  is  to  be  delivered  up 
on  the  claim.  By  whom  to  be  delivered  up  ?  In  what  mode  to  be 
delivered  up  ?  How,  if  a  refusal  takes  place,  is  the  right  of  delivery 
to  be  enforced  ?  Upon  what  proofs  ?  What  shall  be  the  evidence 
of  a  rightful  recaption  or  delivery  ?  When  and  under  what  circum- 
stances shall  the  possession  of  the  owner,  after  it  is  obtained,  be  con- 
clusive of  his  right,  so  as  to  preclude  any  further  inquiry  or  examina- 
tion into  it  by  local  tribunaLs  or  otherwise,  while  the  slave,  in  posses- 
sion of  the  owner,  is  in  transitu  to  the  State  from  which  he  fled  ? 

These,  and  many  other  questions,  vdll  readily  occur  upon  the 
slightest  attention  to  the  clause ;  and  it  is  obvious  that  they  can 
receive  but  one  satisfactory  answer.  They  require  the  aid  of  legisla- 
tion to  protect  the  right,  to  enforce  the  delivery,  and  to  secure  the 
subsequent  possession  of  the  slave.  If,  indeed,  the  constitution 
guarantees  the  right,  and  if  it  requires  the  delivery  upon  the  claim 
of  the  owner,  (as  cannot  well  be  doubted,)  the  natural  inference  cer- 
tainly is,  that  the  national  government  is  clothed  with  the  appropriate 
authority  and  functions  to  enforce  it  The  fundamental  principle, 
applicable  to  all  cases  of  this  sort,  would  seem  to  be,  that  where  the 
end  is  required,  the  means  are  given ;  and  where  the  duty  is  enjoined, 
the  ability  to  perform  it  is  contemplated  to  exist  on  the  part  of  the 
functionaries  to  whom  it  is  intrusted.  The  clause  is  found  in  the 
national  constitution,  and  not  in  that  of  any  State.  It  does  not 
point  out  any  state  functionaries,  or  any  state  action  to  carrv  it^  pro- 
visions into  effect  The  States  cannot,  therelure.  be  com- 
[  *  616  ]  pelled  to  enforce  them ;  and  *it  might  well  be  dcMuned  an 
unconstitutional  exercise  of  the  power  of  interpretation,  to 
insist  that  the  States  are  bound  to  provide  means  to  carry  into  effect 
the  duties  of  the  national  government,  nowhere  delegated  or  intrusted 
to  them  by  the  constitution.  On  the  contrary,  the  natural,  if  not  the 
necessary  conclusion  is,  that  the  national  government,  in  the  absence 
of  all  positive  provisions  to  the  contrary,  is  bound,  through  its  own 
proper  departments,  legislative,  judicial,  or  executive,  as  the  case  may 
require,  to  carry  into  effect  all  the  rights  and  duties  imposed  upon  it 
by  the  constitution.  The  remark  of  Mr.  Madison,  in  the  Federalist, 
(No.  43,)  would  seem  in  such  cases  to  apply  with  peculiar  force.    **A 
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light  (says  be)  implies  a  remedy ;  and  where  else  would  the  remedy 
be  deposited,  than  where  it  is  deposited  by  the  constitution  ?  "  mean- 
ing, as  the  context  shows,  in  the  government  of  the  United  States. 

It  is  plain,  then,  that  where  a  claim  is  made  by  the  owner,  out  of 
possession,  for  the  delivery  of  a  slave,  it  must  be  made,  if  at  all, 
against  some  other  person ;  and  inasmuch  as  the  right  is  a  right  of 
property  capable  of  being  recognized  and  asserted  by  proceedings 
before  a  court  of  justice,  between  parties  adverse  to  each  other,  it 
constitutes,  in  the  strictest  sense,  a  controversy  between  the  parties, 
and  a  case  **  arising  under  the  constitution  "  of  the  United  States ; 
within  the  express  delegation  of  judicial  power  given  by  that  instru- 
ment Congress,  then,  may  call  that  power  into  activity  for  the  very 
purpose  of  giving  effect  to  that  right ;  and  if  so,  then  it  may  prescribe 
the  mode  and  extent  in  which  it  shall  be  applied,  and  how,  and  under 
what  circumstances  the  proceedings  shall  afford  a  complete  protection 
and  guarantee  to  the  right. 

Congress  has  taken  this  very  view  of  the  power  and  duty  of  the 
national  government  As  early  as  the  year  1791,  the  attention  of 
congress  was  drawn  to  it,  (as  we  shall  hereafter  more  fully  see,)  in 
consequence  of  some  practical  difficulties  arising  under  the  other 
clause  respecting  fugitives  from  justice  escaping  into  other  States. 
The  result  of  their  deliberations,  was  the  passage  of  the  eict  of  the 
12th  of  February,  1793,  c  51,  (7,)  which,  after  having,  in  the  first 
and  second  sections,  provided  for  the  case  of  fugitives  from  justice 
by  a  demand  to  be  made  of  the  delivery  through  the  execu- 
tive authority  of  the  State  where  they  are  found,  *  proceeds,  [  *  617  ] 
in  the  third  section,  to  provide,  that  when  a  peraon  held  to 
labor  or  service  in  any  of  the  United  States,  shall  escape  into  any 
other  of  the  States  or  territories,  the  person  to  whom  such  labor  or 
service  may  be  due,  his  agent  or  attorney  is  hereby  empowered  to 
seize  or  arrest  such  fugitive  from  labor,  and  take  him  or  her  before 
any  judge  of  the  circuit  or  district  courts  of  the  United  States,  resid- 
ing or  being  within  the  State,  or  before  any  magistrate  of  a  county, 
city,  or  town  corporate,  wherein  such  seizure  or  arrest  shall  be  made 
and  upon  proof  to  the  satisfaction  of  such  judge  or  magistrate, 
either  by  oral  evidence  or  affidavit,  &c.,  that  the  person  so  seized  or 
arrested,  doth,  under  the  laws  of  the  State  or  territory  from  which  he 
or  she  fled,  owe  service  or  labor  to  the  person  claiming  him  or  her, 
it  shall  be  the  duty  of  such  judge  or  magistrate,  to  give  a  certifi- 
cate thereof  to  such  claimant,  his  agent  or  attorney,  which  shall  be 
sufficient  warrant  for  removing  the  said  fugitive  firom  labor,  to  the 
State  or  territory  from  which  be  or  she  fled.  The  fourth  section  pro- 
vides a  penalty  against  any  person  who  shall  knowingly  and  wiU- 
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ingly  obstruct  or  hinder  such  claimant,  his  agent,  or  attorney,  in  so 
seizing  or  airesting  such  fdgitive  from  labor,  or  rescue  such  fugitive 
from  the  claimant,  or  his  agent,  or  attorney  when  so  arrested,  or  who 
shaU  harbor  or  conceal  such  fugitive  after  notice  that  he  is  such  * 
and  it  also  saves  to  the  person  claiming  such  labor  or  service,  hi 
right  of  action  for  or  on  account  of  such  injuries. 

In  a  general  sense,  this  act  may  be  truly  said  to  cover  the  whole 
ground  of  the  constitution,  both  as  to  fugitives  from  justice,  and 
fugitive  slaves ;  that  is,  it  covers  both  the  subjects  in  its  enactments; 
not  because  it  exhausts  the  remedies  which  may  be  applied  by  con- 
gress to  enforce  the  rights,  if  the  provisions  of  the  act  shall  in  prac- 
tice be  found  not  to  attain  the  object  of  the  constitution;  but 
because  it  points  out  fully  all  the  modes  of  attaining  those  objects 
which  congress,  in  their  discretion,  have  as  yet  deemed  expedient  or 
proper  to  meet  the  exigencies  of  the  constitution.  If  this  be  so,  then 
it  would  seem,  upon  just  principles  of  construction,  that  the  legislar 
tion  of  congress,  if  constitutional,  must  supersede  all  state  legislation 
upon  the  same  subject ;  and  by  necessary  implication  prohibit  it 
For,  if  congress  have  a  constitutional  power  to  regulate  a  particulai 
subject,  and  they  do  actually  regulate  it  in  a  given  manner, 
[  *618  ]  and  in  a  certain  form,  it  cannot  *be  that  the  state  legisla- 
tures have  a  right  to  interfere,  and,  as  it  were,  by  way  of 
complement  to  the  legislation  of  congress,  to  prescribe  additional 
regulations,  and  what  they  may  deem  auxiliary  provisionB  for  the 
same  purpose.  In  such  a  case,  the  legislation  of  congress,  in  what 
it  does  prescribe,  manifestiy  indicates,  that  it  does  not  intend  that 
there  shedl  be  any  further  legislation  to  act  upon  the  subject-matter. 
Its  silence  as  to  what  it  does  not  do,  is  as  expressive  of  what  its 
intention  is  as  the  direct  provisions  made  by  it  This  doctrine  was 
fully  recognized  by  this  court,  in  the  case  of  Houston  v.  Moore, 
6  Wheat  1,  21,  22 ;  where  it  was  expressly  held^  that  where  con- 
gress have  exercised  a  power  over  a  particular  subject  given  them 
by  the  constitution,  it  is  not  competent  for  state  legislation  to  add  to 
the  provisions  of  congress  upon  that  subject ;  for  that  the  will  of 
congress  upon  the  whole  subject  is  as  clearly  established  by  what  it 
had  not  declared,  as  by  what  it  has  expressed. 

But  it  has  been  argued,  that  the  act  of  congress  is  unoonstita- 
tional,  because  it  does  not  fall  within  the  scope  of  any  of  the  osn- 
merated  powers  of  legislation  confided  to  that  body ;  and  therefore 
it  is  void.  Stripped  of  its  artificial  and  technical  structure,  the  argn- 
ment  comes  to  this,  that  although  rights  are  exclusively  secured  by, 
or  duties  are  exclusively  imposed  upon,  the  national  government, 
^t,  unless  the  power  to  enforce  these  rights,  or  to  execute  these 
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daties  can  be  found  among  the  express  powers  of  legislation  enu* 
merated  in  the  constitution,  they  remain  without  any  means  of  giv- 
ing them  effect  by  any  act  of  congress ;  and  they  must  operate  solely 
praprio  vigore,  however  defective  may  be  their  operation ;  nay,  even 
although,  in  a  practical  sense,  they  may  become  a  nullity  from  the 
want  of  a  proper  remedy  to  enforce  them,  or  to  provide  against  their 
violation.  If  this  be  tiie  true  interpretation  of  the  constitution,  it 
must,  in  a  great  measure,  fail  to  attain  many  of  its  avowed  and 
positive  objects,  as  a  security  of  rights,  and  a  recognition  of  duties. 
Such  a  limited  construction  of  the  constitution  has  never  yet  been 
adopted  as  correct,  either  in  theory  or  practice.  No  one  has  ever 
supposed  that  congress  could,  constitutionally,  by  its  legislation, 
exercise  powers,  or  enact  laws  beyond  the  powers  delegated  to  it  by 
the  constitution.  But  it  has,  on  various  occasions,  exercised  powers 
which  were  necessary  and  proper  as  means  to  carry  into 
effect  rights  expressly  *  given,  and  duties  expressly  enjoined  [  *  619  ] 
thereby.  The  end  being  required,  it  has  been  deemed  a 
just  and  necessary  implication,  that  the  means  to  accomplish  it  are 
given  also ;  or,  in  other  words,  that  the  power  flows  as  a  necessary 
means  to  accomplish  the  end. 

Thus,  for  example,  although  the  constitution  has  declared  that 
representatives  shall  be  apportioned  among  the  States  according  to 
their  respective  federal  numbers ;  and,  for  this  purpose,  it  has  ex- 
pressly authorized  congress,  by  law,  to  provide  for  an  enumeration 
of  the  population  every  ten  years ;  yet  the  power  to  apportion  repre- 
sentatives after  this  enumeration  is  made,  is  nowhere  found  among 
the  express  powers  given  to  congress,  but  it  has  always  been  acted 
upon  as  irresistibly  flowing  from  the  duty  positively  enjoined  by  the 
constitution.  Treaties  made  between  the  United  States  and  foreign 
powers  often  contain  special  provisions,  which  do  not  execute  them- 
selves, but  require  the  interposition  of  congress  to  carry  them  into 
effect,  and  congress  has  constantiy,  in  such  cases,  legislated  on  the 
subject ;  yet,  although  the  power  is  given  to  the  executive,  with  the 
consent  of  the  senate,  to  make  treaties,  the  power  is  nowhere  iu 
positive  terms  conferred  upon  congress  to  make  laws  to  carry  the 
stipulations  of  treaties  into  effect  It  has  been  supposed  to  result 
from  the  duty  of  the  national  government  to  frdfil  ail  the  obliga- 
tions of  treaties.  The  senators  and  representatives  in  congress  are, 
in  all  cases,  except  treason,  felony,  and  breach  of  the  peace,  exempted 
from  arrest  during  their  attendance  at  the  sessions  thereof,  and  in 
going  to  and  returning  from  the  same.  May  not  congress  enforce 
this  right  by  authorizing  a  writ  of  habeas  corpusj  to  free  them  from 
an  illegal  arrest  in  violation  of  this  clause  of  the  constitution  ?     It 
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it  may  not,  then  the  specific  remedy  to  enforce  it  must  exdoaively 
depend  upon  the  local  legislation  of  the  States ;  and  may  be  granted 
or  refused  according  to  their  own  varying  policy  or  pleasure.  The 
constitution  also  declares  that  the  privilege  of  the  writ  of  habeas  car" 
pus  shall  not  be  suspended,  unless,  when  in  cases  of  rebellion  or 
invasion,  the  public  safety  may  require  it.  No  express  power  is 
given  to  congress  to  secure  this  invaluable  right  in  the  non-enumer- 
ated cases,  or  to  suspend  the  writ  in  cases  of  rebellion  or  invasion. 
And  yet  it  would  be  difficult  to  say,  since  this  great  writ  of  liberty 
is  usually  provided  for  by  the  ordinary  functions  of  legis- 
[  *  620  ]  lation,  and  can  be  effectually  *  provided  for  only  in  this  way, 
that  it  ought  not  to  be  deemed  by  necessary  implication 
within  the  scope  of  the  legislative  power  of  congress. 

These  cases  are  put  merely  by  way  of  illustration,  to  show  that 
the  rule  of  interpretation  insisted  upon  at  the  argument,  is  quite  too 
narrow  to  provide  for  the  ordinary  exigencies  of  the  national  govern- 
ment, in  cases  where  rights  are  intended  to  be  absolutely  secured, 
and  duties  are  positively  enjoined  by  the  constitution. 

The  very  act  of  1793,  now  under  consideration,  affords  the  most 
conclusive  proof,  that  congress  has  acted  upon  a  very  different  rule 
of  interpretation,  and  has  supposed  that  the  right  as  well  as  the 
duty  of  legislation  on  the  subject  of  fugitives  from  justice,  and  fugi- 
tive slaves,  was  within  the  scope  of  the  constitutional  authority  con- 
ferred on  the  national  legislature.  In  respect  to  fugitives  from 
justice,  the  constitution,  although  it  expressly  provides  that  the 
demand  shall  be  made  by  the  executive  authority  of  the  State  from 
which  the  fugitive  has  fled,  is  silent  as  to  the  party  upon  whom  the 
demand  is  to  be  made,  and  as  to  the  mode  in  which  it  shall  be 
made.  This  very  silence  occasioned  embarrassments  in  enforcing 
the  right  and  duly,  at  an  early  period  after  the  adoption  of  the  con- 
stitution ;  and  produced  a  hesitation  on  the  part  of  the  executive 
authority  of  Virginia  to  deliver  up  a  fugitive  from  justice,  upon  the 
demand  of  the  executive  of  Pennsylvania,  in  the  year  1791 ;  and  as 
we  historically  know  from  the  message  of  President  Washington, 
and  the  public  documents  of  that  period,  it  was  the  immediate  cause 
of  the  passing  of  the  act  of  1793,  wUch  designated  the  person  (the 
state  executive)  upon  whom  the  demand  should  be  made,  and  the 
mode  and  proofs  upon  and  in  which  it  should  be  made.  From  that 
time  down  to  the  present  hour  not  a  doubt  has  been  breathed  upon 
the  constitutionality  of  this  part  of  the  act ;  and  every  executive  in 
the  Union  has  constantiy  acted  upon  and  admitted  its  validity. 
Yet  the  right  and  the  duty  are  dependent,  as  to  their  mode  of  exe- 
cution, solely  on  the  act  of  congress ;  and  but  for  that,  they  would 
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remain  a  nominal  right  and  passive  duty,  the  execntion  of  which 

being  introsted  to  and  required  of  no  one  in  particular,  aU  persons 

might  be  at  liberty  to  disregard  it.     This  yery  acquiescence,  under 

Buch  circumstances,  of  the  highest  state  functionaries,  is  a  most 

decisive  proof  of  the  universality  of  the  opinion  that  the 

*  act  is  founded  in  a  just  construction  of  the  constitution,  [  *  621  ] 

independent  of  the  vast  influence  which  it  ought  to  have  as 

a  contemporaneous  exposition  of  the  provisions  by  those  who  were 

its  immediate  firamers,  or  intimately  connected  with  its  adoption. 

The  same  uniformity  of  acquiescence  in  the  validity  of  the  act  of 
1793,  upon  the  other  part  of  the  subject-matter,  that  of  fugitive 
slaves,  has  prevailed  throughout  the  whole  Union  until  a  compara- 
tively recent  period.  Nay,  being  from  its  nature  and  character  more 
readily  susceptible  of  being  brought  into  controversy  in  courts  of 
justice,  than  the  former,  and  of  enlisting  in  opposition  to  it  the  feel- 
ings, and  it  may  be  the  prejudices  of  some  portions  of  the  non- 
alaveholding  States,  it  has  naturally  been  brought  under  adjudication 
in  several  States  in  the  Union,  and  particularly  in  Massachusetts, 
New  York,  and  Pennsylvania ;  and  on  all  these  occasions  its  validity 
has  been  affirmed.  The  cases  cited  at  the  bar,  of  Wright  v.  Deacon, 
5  Serg.  &  Rawle,  62 ;  Glen  t;.  Hodges,  9  Johns.  67 ;  Jack  v.  Martin, 
12  Wend.  311;  S.  C.  14  Wend.  607;  and  Commonwealth  v.  Ghriffith, 
2  Pick.  11,  are  directly  in  point  So  far  as  the  judges  of  the  courts  of 
the  United  States  have  been  called  upon  to  enforce  it,  and  to  grant 
the  certificate  required  by  it,  it  is  believed  that  it  has  been  uniformly 
recognized  as  a  binding  and  valid  law,  and  as  imposing  a  constitu- 
tional duty.  Under  such  circumstances,  if  the  question  were  one  of 
doubtful  construction,  such  long  acquiescence  in  it,  such  contempo- 
raneous expositions  of  it,  and  such  extensive  and  uniform  recognition 
of  its  validity,  would,  in  our  judgment,  entitle  the  question  to  be 
considered  at  rest ;  unless,  indeed,  the  interpretatipn  of  the  constitu- 
tion is  to  be  delivered  over  to  interminable  doubt  throughout  the 
whole  progress  of  legislation  and  of  national  operations.  Congress, 
the  executive,  and  the  judiciary  have,  upon  various  occadons,  acted 
upon  this  as  a  sound  and  reasonable  doctrine.  Especially  did  this 
court  in  the  cases  of  Stuart  v.  Laird,  1  Cranch,  299,  and  Martin  v. 
Hunter,  1  Wheat.  304;  and  in  Cohen  v.  The  Commonwealth  •  of 
Virginia,  6  Wheat  264,  rely  upon  contemporaneous  expositions  of 
the  constitution,  and  long  acquiescence  in  it,  with  great  confidence, 
in  the  discussion  of  questions  of  a  highly  interesting  and  important 
nature. 

But  we  do  not  wish  to  rest  our  present  opinion  upon  the 
groimd  *  either  of    contemporaneous  exposition,  or  long  [  *622  ] 
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acquiescence,  or  even  practical  action ;  neither  do  we  mean  to  admit 
the  question  to  be  of  a  doubtful  nature,  and  therefore  as  properly 
calling  for  the  aid  of  such  considerations.  On  the  contrary,  our 
judgment  would  be  the  same  if  the  question  were  entirely  new,  and 
the  act  of  congress  were  of  recent  enactment  We  hold  the  «ct  to 
be  clearly  constitutional  in  all  its  leading  provisions,  and,  indeed,  with 
the  exception  of  that  part,  which  confers  authority  upon  state  magis- 
trates, to  be  free  from  reetsonable  doubt  and  difficulty  upon  the 
grounds  already  stated.  As  to  the  authority  so  conferred  upon  state 
magistrates,  while  a  difference  of  opinion  has  existed,  and  may  exist 
still  on  the  point,  in  different  States,  whether  state  magistrates  are 
bound  to  act  under  it,  none  is  entertained  by  this  court  that  state 
magistrates  may,  if  they  choose,  exercise  that  authority,  unless  pro- 
hibited by  state  legislation. 

The  remaining  question  is,  whether  the  power  of  legislation  upon 
this  subject  is  exclusive  in  the  national  government,  or  concurrent  in 
the  States,  until  it  is  exercised  by  congress.  In  our  opinion  it  is  ex- 
clusive ;  and  we  shall  now  prooeed  briefly  to  state  our  reasons  for 
that  opinion.  The  doctrine  stated  by  this  court,  in  Sturges  v.  Crown- 
inshield,  4  Wheat  122, 193,  contains  the  true,  although  not  the  sole 
rule  or  consideration,  which  is  applicable  to  this  particular  subject 
^'  Wherever,"  said  Mr.  Chief  Justice  Marshall,  in  delivering  the  opin- 
ion of  the  court, ''  the  terms  in  which  a  power  is  granted  to  congress, 
or  the  nature  of  the  power,  require  that  it  should  be  exercised  exclu- 
sively by  congress,  the  subject  is  as  completely  taken  from  the  state 
legislatures  as  if  they  had  been  forbidden  to  act."  The  nature  of 
the  power,  and  the  true  objects  to  be  attained  by  it,  are  then  as  im- 
portant to  be  weighed,  in  considering  the  question  of  its  exdusive- 
ness,  as  the  words  in  which  it  is  granted. 

In  the  first  place,  it  is  material  to  state,  (what  has  been  already 
incidentally  hinted  at,)  that  the  right  to  seize  and  retake  fugitive 
slaves,  and  the  duty  to  deliver  them  up,  in  whatever  State  of  tiie 
Union  they  may  be  found,  and  of  course  the  corresponding  power  in 
congress  to  use  the  appropriate  means  to  enforce  the  right  and  duty, 
derive  their  whole  validity  and  obligation  exclusively  from  the  consti- 
tution of  the  United  States,  and  are  there,  for  the  first  time, 
[*623]  recognized  and  established  in  that  peculiar  *  character. 
Before  the  adoption  of  the  constitution,  no  State  had  any 
power  whatsoever  over  the  subject,  except  within  its  own  teiritorial 
limits,  and  could  not  bind  the  sovereignty  or  the  legislation  of  other 
States.  Whenever  the  right  was  acknowledged  or  the  duty  enforced 
in  any  State,  it  was  as  a  matter  of  comity  and  favor,  and  not  as  a 
matter  of  strict  moral,  political,  or  international  obligation  or  duty. 
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Under  the  constitation,  it  is  recognized  as  an  absolute,  positive  right 
and  duty,  pervading  the  whole  Union  with  an  equal  and  supreme 
force,  uncontrolled  and  uncontrollable  by  state  sovereignty  or  state 
legislation.  It  is,  therefoie,  in  a  just  sense,  a  new  and  positive  right, 
independent  of  comity,  confined  to  no  territorial  limits,  and  bounded 
by  no  state  institutions  or  policy.  The  natural  inference  deducible 
from  this  consideration  certainly  is,  in  the  absence  of  any  positive 
delegation  of  power  to  the  state  legislatures,  that  it  belongs  to  the 
legislative  department  of  the  national  government,  to  which  it  owes 
its  origin  and  establishment.  It  would  be  a  strange  anomaly,  and 
forced  construction,  to  suppose  that  the  national  government  meant 
to  rely  for  the  due  fulfilment  of  its  own  proper  duties  and  the  rights 
which  it  intended  to  secure  upon  state  legislation,  and  not  upon  that 
of  the  Union.  A  fortiori^  it  would  be  more  objectionable  to  suppose 
that  a  power,  which  was  to  be  the  same  throughout  the  Union, 
should  be  confided  to  state  sovereignty,  which  could  not  rightfully 
act  beyond  its  own  territorial  limits. 

In  the  next  place,  the  nature  of  the  provision  and  the  objects  to  be 
attained  by  it,  require  that  it  should  be  controlled  by  one  and  the 
same  will,  and  act  uniformly  by  the  same  system  of  regulations 
throughout  Ihe  Union.  If,  then,  the  States  have  a  right,  in  the  ab* 
sence  of  legislation  by  congress,  to  act  upon  the  subject,  each  State 
is  at  liberty  to  prescribe  just  such  regulations  as  suit  its  own  policy, 
local  convenience,  and  local  feelings.  The  legislation  of  one  State 
may  not  only  be  different  from,  but  utterly  repugnant  to  and  incom- 
patible with  that  of  another.  The  time,  and  mode,  and  limitation 
of  the  remedy,  the  proofs  of  the  title,  and  all  other  incidents  applica- 
ble thereto,  may  be  prescribed  in  one  State,  which  are  rejected  or 
disclaimed  in  another.  One  State  may  require  the  owner  to  sue  in 
one  mode,  another  in  a  different  mode.  One  State  may  make  a 
statute  of  limitations  as  to  the  remedy,  in  its  own  tribunals, 
short  and  summary ;  another  *  may  prolong  the  period,  and  [  *  624  ] 
yet  restrict  the  proofs.  Nay,  some  States  may  utterly 
refuse  to  act  upon  the  subject  at  all ;  and  others  may  refuse  to  open 
its  courts  to  any  remedies  in  rem,  because  they  would  interfere  with 
their  own  domestic  policy,  institutions,  or  habits.  The  right,  there- 
fore, would  never,  in  a  practical  sense,  be  the  same  in  all  the  States. 
It  would  have  no  unity  of  purpose,  or  uniformity  of  operation.  The 
duty  might  be  enforced  in  some  States ;  retarded  or  limited  in  others ; 
and  denied,  as  compulsory  in  many,  if  not  in  alL  Ck)nsequenoeB 
Hke  these  must  have  been  foreseen  as  very  likely  to  occur  in  the  non« 
slaveholding  States,  where  legislation,  if  not  silent  on  the  subject, 
and  purely  voluntary,  could  scarcely  be  presumed  to  be  favorable  to 
the  exercise  of  the  rights  of  the  owner.  ^  , 
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It  is  scarcely  conceivable  that  the  alaveholding  States  wonld  have 
been  satisfied  with  leaving  to  the  legislation  of  the  non-slaveholding 
States,  a  power  of  regolation^in  the  absence  of  that  of  congress,  which 
would  or  might  practically  amount  to  a  power  to  destroy  the  rights 
of  the  owner.  If  the  argument,  therefore,  of  a  concurrent  power  in 
the  States  to  act  upon  the  subject-matter  in  t&e  absence  of  legisla- 
tion by  congress  be  well  founded,  then  if  congress  had  never  acted 
at  cdl,  or  if  the  act  of  congress  should  be  repealed  without  providiug 
a  substitute,  there  would  be  a  resulting  authority  in  each  of  the  States 
to  regulate  the  whole  subject  at  its  pleasure,  and  to  dole  out  its  own 
remedial  justice,  or  withhold  it  at  its  pleasure  and  according  to  its 
own  views  of  policy  and  expediency.  Surely,  such  a  state  of  things 
never  could  have  been  intended,  under  such  a  solemn  guarantee  of 
right  and  duty.  On  the  other  hand,  construe  the  right  of  legislation 
as  exclusive  in  congress,  and  every  evil  and  every  danger  vanishes. 
The  right  and  the  duty  are  then  coextensive  and  uniform  in  remedy 
and  operation  throughout  the  whole  Union.  The  owner  has  the 
same  security,  and  the  same  remedial  justice,  and  the  same  exemp- 
tion from  state  regulation  and  control  through  however  many  States 
he  may  pass  with  his  fugitive  slave  in  his  possession,  in  transitu^  to 
his  own  domicile.  But,  upon  the  other  supposition,  the  moment  he 
passes  the  state  line,  he  becomes  amenable  to  the  laws  of  another 
sovereignty,  whose  regulations  may  greatly  embarrass  or  delay  the 
exercise  of  his  rights,  and  even  be  repugnant  to  those  of  the  State 

where  he  first  arrested  the  fugitive.  Consequences  like 
[*625]  these  show  that  *the  nature  and  objects  of  the  provision 

imperiously  require  that,  to  make  it  effectual,  it  should  be 
construed  to  be  exclusive  of  state  authority.  We  adopt  the  langnage 
of  this  court  in  Sturges  v.  Crowninshield,  4  Wheat.  193,  and  say  that 
^^  it  has  never  been  supposed  that  the  concurrent  power  of  legidiation 
extended  to  every  possible  case  in  which  its  exercise  by  the  States 
has  not  been  expressly  prohibited.  The  confusion  of  such  a  practice 
would  be  endless."  And  we  know  no  case  in  which  the  confusion 
and  public  inconvenience  and  mischiefs  thereof,  could  be  more  com- 
pletely exemplified  than  the  present 

These  are  some  of  the  reasons,  but  by  no  means  all,  upon  which 
we  hold  the  power  of  legislation  on  this  subject  to  be  exclusive  in 
congress.  To  guard,  however,  against  any  possible  misconstruction 
of  our  views,  it  is  proper  to  state,  that  we  are  by  no  means  to  be 
understood  in  any  manner  whatsoever  to  doubt  or  to  interfere  with 
the  police  power  belonging  to  the  States,  in  virtue  of  their  general 
sovereignty.  That  police  power  extends  over  aU  subjects  within  the 
territorial  limits  of  the  States,  and  has  never  been  conceded  to  the 
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United  States.  It  is  wholly  distinguishable  from  the  right  and  duty 
secured  by  the  provision  now  under  consideration,  which  is  exclu- 
sively derived  from  and  secured  by  the  constitution  of  the  United 
States,  and  owes  its  whole  efficacy  thereto.  We  entertain  no  doubt 
whatsoever,  that  the  States,  in  virtue  of  their  general  police  power, 
possess  full  jurisdiction  to  arrest  and  restrain  runaway  slaves,  and 
remove  them  from  their  borders,  and  otherwise  to  secure  themselves 
against  their  depredations  and  evil  example,  as  th^ey  certainly  may  do 
in  cases  of  idlers,  vagabonds,  and  paupers.  The  rights  of  the  owners 
of  fugitive  slaves  are  in  no  just  sense  interfered  with,  or  regulated 
by  such  a  course ;  and  in  many  cases,  the  operations  of  this  police 
power,  although  designed  generally  for  other  purposes,  for  the  pro- 
tection, safety,  and  peace  of  the  State,  may  essentially  promote  and 
aid  the  interests  of  the  owners.  But  such  regulations  can  never  be 
permitted  to  interfere  vnth  or  to  obstruct  the  just  rights  of  the  owner 
to  reclaim  his  slave,  derived  from  the  constitution  of  the  United 
States,  or  with  the  remedies  prescribed  by  congress  to  aid  and  en- 
force the  same. 

Upon  these  grounds,  we  are  of  opinion  that  the  act  of  Pennsyl- 
vania, upon  which  this  indictment  is  founded,  is  unconsti- 
tutional *and  void.  It  purports  to  punish,  as  a  public  [*636] 
ojSence  against  that  State,  the  very  act  of  seizing  and  re- 
moving a  slave  by  his  master  which  the  constitution  of  the  United 
States  was  designed  to  justify  and  uphold  The  special  verdict  finds 
this  fact,  and  the  state  courts  have  rendered  judgment  against  the 
plaintiff  in  error  upon  that  verdict  That  judgment  must,  therefore, 
be  reversed,  aod  the  cause  remanded  to  the  supreme  court  of  Penn- 
sylvania, with  directions  to  carry  into  effect  the  judgment  of  this 
court  rendered  upon  the  special  verdict  in  favor  of  the  plaintiff  in^ 
eiror. 

Tanet,  C.  J.  I  concur  in  tiie  opinion  pronounced  by  the  court, 
that  the  law  of  Pennsylvania,  under  which  the  plaintiff  in  eraror  was 
indicted,  is  unconstitutional  and  void;  and  that  the  judgment  against 
bim  must  be  reversed.  But  as  the  questions  before  us  arise  upon 
the  constraction  of  the  constitution  of  the  United  States,  and  as  I  do 
not  assent  to  all  the  principles  contained  in  the  opinion  just  delivered, 
it  is  proper  to  state  the  points  on  which  I  differ. 

I  agree  entirely  in  all  that  is  said  in  relation  to  the  right  of  the 
master,  by  virtue  of  the  third  clause  of  the  second  section  of  the 
fourth  article  of  the  constitution  of  the  United  States,  to  arrest  his 
fugitive  slave  in  any  State  wherein  he  may  find  him.  He  has  a  rights 
peaceably,  to  take  possession  of  him  and  carry  him  away  without 
VOL.  XIV.  37  r^  1 

Digitized  byCjOOQlC 


434         SUPREME   COURT  OF  THE  UNITED  STATES. 

Frigg  V.  The  Commonwealth  of  PennsylTsnia.    16  P. 

any  certificate  or  warrant  firom  a  judge  of  the  district  or  circuit  court 
of  the  United  States,  or  firom  any  magistrate  of  the  State ;  and  who- 
ever resists  or  obstructs  him,  is  a  wrongdoer ;  and  every  state  law 
which  proposes  directly  or  indirectly  to  authorize  such  resistance  or 
obstruction  is  null  and  void,  and  affords  no  justification  to  the  indi- 
vidual or  the  officer  of  the  State  who  acts  under  it.  This  right  of  the 
master  being  given  by  the  constitution  of  the  United  States,  neither 
congress  nor  a  state  legislature  can  by  any  law  or  regulation  impair 
it,  or  restrict  it, 

I  concur  also  in  all  that  is  contained  in  the  opinion  concerning  the 
power  of  congress  to  protect  the  citizens  of  the  slaveholding  States, 
in  the  enjoyment  of  this  right ;  and  to  provide  by  law  an  effectual 
remedy  to  enforce  it,  and  to  inflict  penalties  upon  those  who  shall 
violate  its  provisions ;  and  no  State  is  authorized  to  pass  any  law, 
that  comes  in  conflict  in  any  respect  with  the  remedy  provided  by 

congress. 
[  •  627  ]  •  The  act  of  February  12, 1793,  is  a  constitutional  exer- 
cise of  this  power ;  and  every  state  law  which  requires  the 
master,  against  his  consent,  to  go  before  any  state  tribunal  or  officer, 
before  he  can  take  possession  of  his  property,  or  which  authorizes  a 
state  officer  to  interfere  with  him,  when  he  is  peaceably  removing  it 
firom  the  State,  is  unconstitutional  and  void. 

Bui,  as  I  understand  the  opinion  of  the  court,  it  goes  further,  and 
decides  that  the  power  to  provide  a  remedy  for  this  right  is  vested 
exclusively  in  congress ;  and  that  all  laws  upon  the  subject  passed 
by  a  State,  since  the  adoption  of  the  constitution  of  the  United 
States,  are  null  and  void;  even  although  they  were  intended,  in  good 
faith,  to  protect  the  owner  in  the  exercise  of  his  rights  of  property, 
and  do  not  conffict  in  any  degree  with  the.  act  of  congress. 

I  do  not  consider  this  question  as  necessarily  involved  in  tiie  case 
before  us ;  for  the  law  of  Pennsylvania,  under  which  the  plaintiff  in 
error  was  prosecuted,  is  clearly  in  conflict  with  the  constitution  of  the 
United  States,  as  well  as  with  the  law  of  1793.  But  as  the  question 
is  discussed  in  the  opinion  of  the  court,  and  as  I  do  not  assent  either 
to  the  doctrine  or  the  reasoning  by  which  it  is  maintained,  I  proceed 
to  state  very  briefly  my  objections. 

The  opinion  of  the  court  maintains  that  the  power  over  this  sub- 
ject is  so  exclusively  vested  in  congress,  that  no  State,  since  the 
adoption  of  the  constitution,  can  pass  any  law  in  relation  to  it  In 
other  words,  according  to  the  opinion  just  delivered,  the  state  author- 
ities are  prohibited  firom  interfering  for  the  purpose  of  protecting  the 
right  of  the  master,  and  aiding  him  in  the  recovery  of  his  property. 
I  think  the  States  are  not  prohibited ;  and  that,  on  the  contrary,  it  i» 
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enjoined  npon  them,  as  a  duty,  to  protect  and  support  the  owner 
when  he  is  endeavoring  to  obtain  possession  of  his  property  found 
within  their  respective  territories. 

The  language  used  in  the  constitution  does  not,  in  my  judgment, 
justify  the  construction  given  to  it  by  the  court.  It  contains  no  words 
prohibiting  the  several  States  from  passing  laws  to  enforce  this  right 
They  are  in  express  terms  forbidden  to  make  any  regulation  that 
shall  impair  it.  But  there  the  prohibition  stops.  And  according  to 
the  settled  rules  of  construction  for  all  written  instruments, 
the  prohibition  being  confined  to  laws  *  injurious  to  the  [  *628  ] 
tight,  the  power  to  pass  laws  to  support  and  enforce  it,  is 
necessarily  implied.  And  the  words  of  the  article  which  direct  that 
the  fugitive  "  shall  be  delivered  up,"  seem  evidently  designed  to  im- 
pose it  as  a  duty  upon  the  people  of  the  several  States  to  pass  laws 
to  carry  into  execution,  in  good  faith,  the  compact  into  which  they 
thus  solemnly  entered  with  each  other.  The  constitution  of  the 
United  States,  and  every  article  and  clause  in  it,  is  a  part  of  the  law 
of  every  State  in  the  Union ;  and  is  the  paramount  law.  The  right 
of  the  master,  therefore,  to  seize  his  fugitive  slave,  is  the  law  of  each 
State;  and  no  State  has  the  power  to  abrogate  or  alter  it.  And 
why  may  not  a  State  protect  a  right  of  property,  acknowledged  by 
its  own  paramount  law  ?  Besides,  the  laws  of  the  different  States, 
in  all  other  cases,  constantly  protect  the  citizens  of  other  States  in 
their  rights  of  property,  when  it  is  found  within  their  respective  terri- 
tories ;  and  no  one  doubts  their  power  to  do  so.  And  in  the  absence 
of  any  express  prohibition,  I  perceive  no  reason  for  establishing,  by 
implication,  a  different  rule  in  this  instance ;  where,  by  the  national 
compact,  this  right  of  property  is  recognized  as  an  existing  right  in 
every  State  of  the  Union. 

I  do  not  speak  of  slaves  whom  their  masters  voluntarily  take  into 
a  non-slaveholding  State.  That  case  is  not  before  us.  I  speak  of 
the  case  provided  for  in  the  constitution ;  that  is  to  say,  the  case  of 
a  fugitive  who  has  escaped  from  the  service  of  his  owner,  and  who 
has  taken  refrige  and  is  found  in  another  State. 

Moreover,  the  clause  of  the  constitution  of  which  we  are  speaking, 
does  not  purport  to  be  a  distribution  of  the  rights  of  sovereignty  by 
which  certain  enumerated  powers  of  government  and  legislation  are 
exclusively  confided  to  the  United  States.  It  does  not  deal  with 
that  subject  It  provides  merely  for  the  rights  of  individual  citizens 
of  different  States,  and  places  them  under  the  protection  of  the 
general  government,  in  order  more  effectually  to  guard  them  from 
invasion  by  the  States.  There  are  other  clauses  in  the  constitution 
in  which  other  individual  rights  are  provided  for  and  secured  in  like 
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manner ;  and  it  never  has  been  suggested  that  the  Stat^  could  not 
uphold  and  maintain  them,  because  they  were  guaranteed  by  the 
constitution  of  the  United  States.  On  the  contrary,  it  has 
[  *  629  ]  always  been  held  to  be  the  duty  *  of  the  States  to  enforce 
them  ;  and  the  action  of  the  general  government  has  never 
been  deemed  necessary  except  to  resist  and  prevent  their  violation. 

Thus,  for  example,  the  constitution  provides  that  no  State  shall 
pass  any  law  impairing  the  obligation  of  contracts.  This,  like  the 
right  in  question,  is  an  individual  right,  placed  under  the  protection 
of  the  general  government.  And  in  order  to  secure  it,  congress  have 
passed  a  law  authorizing  a  writ  of  error  to  the  BU|Nreme  court,  when- 
ever the  right  thus  secured  to  the  individual  is  dravni  in  question, 
and  denied  to  him  in  a  state  court.  And  all  state  laws  impairing 
this  right  are  admitted  to  be  void.  Yet  no  one  has  ever  doubted 
that  a  State  may  pass  laws  to  enforce  the  obligation  of  a  contract, 
and  may  give  to  the  individual  the  full  benefit  of  the  right  so  guar- 
anteed to  him  by  the  constitution,  without  waiting  for  legislation  on 
the  part  of  congress. 

Why  may  not  the  same  thing  be  done  in  relation  to  the  individua} 
right  now  under  consideration  ? 

Again.  The  constitution  of  the  United  States  declares  tiiat  the 
citizens  of  each  State  shaU  be  entitied  to  aU  the  privileges  and  immu- 
nities of  citizens  in  the  several  States.  And  although  these  privileges 
and  immunities,  for  greater  safety,  are  placed  under  the  guaJrdianship 
of  the  general  government,  still,  the  States  may  by  their  laws  and 
in  their  tribunals  protect  and  enforce  them.  They  have  not  only  the 
power,  but  it  is  a  duty  enjoined  upon  them  by  this  provision  in  the 
constitution. 

The  individual  right  now  in  question,  stands  on  the  same  grounds, 
and  is  given  by  similar  words,  and  ought  to  be  governed  by  the  same 
principles.  The  obligation  to  protect  rights  of  this  description  is 
imposed  upon  the  several  States  as  a  duty  which  they  are  bound  to 
perform ;  and  the  prohibition  extends  to  those  laws  only  which  vio- 
late the  right  intended  to  be  secured. 

I  cannot  understand  the  rule  of  construction  by  which  a  positive 
and  express  stipulation  for  the  security  of  certain  individual  rights 
of  property  in  the  several  States,  is  held  to  imply  a  prohibition  to  the 
States  to  pass  any  laws  to  guard  and  protect  them. 

The  course  pursued  by  the  general  government  afber  the  adoption 

of  the  constitution,  confirms  my  opinion  as  to  its  true  constractioiL 

No  law  was  passed  by  congress  to  give  a  remedy  for  tins 

[  •  630  ]  right,  *  until  nearly  four  years  after  the  constitution  went 

into  operation.     Yet,  during  that  period  of  time,  the  mas- 
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ter  was  undoubtedly  entitled  to  take  possession  of  his  property 
wherever  he  might  find  it ;  and  the  protection  of  this  right  was  left 
altogether  to  the  state  authorities.  In  attempting  to  exercise  it,  he 
was  continually  liable  to  be  resisted  by  superior  force ;  or  the  fugl- 
tive  might  be  harbored  in  the  hou^  of  some  one  who  would  refuse 
to  deliver  him.  And  if  a  State  could  not  authorize  its  officers,  upon 
the  master's  application,  to  come  to  his  aid,  the  guarantee  contained 
in  the  constitution  was  gf  very  little  practical  value.  It  is  true  he 
might  have  sued  for  damages.  But  as  he  would,  most  commonly, 
be  a  stranger  in  the  place  where  the  fugitive  was  found,  he  might 
not  be  able  to  learn  even  the  names  of  the  wrongdoers ;  and  if  he 
succeeded  in  discovering  them,  they  might  prove  to  be  unable  to  pay 
damages.  At  all  events,  he  would  be  compelled  to  encounter  the 
costs  and  expenses  of  a  suit,  prosecuted  at  a  distance  from  his  own 
home ;  and  to  sacrifice,  perhaps,  the  value  of  his  property  in  endeav- 
oring to  obtain  compensation* 

This  is  not  the  mode  in  which  the  constitution  intended  to  guard 
this  important  right ;  nor  is  this  the  kind  of  remedy  it  intended  to 
give.  The  delivery  of  the  property  itself^  its  prompt  and  immedi- 
ate delivery,  is  plainly  required,  and  was  intended  to  be  secured. 

Indeed,  if  the  state  authorities  are  absolved  from  all  obligation  to 
protect  this  right,  and  may  stand  by  and  see  it  violated  without  au 
effort  to  defend  it,  the  act  of  congress  of  1793  scarcely  deserves  the 
name  of  a  remedy.  The  state  officers  mentioned  in  the  law  are  not 
bound  to  execute  the  duties  imposed  upon  them  by  congress,  unless 
they  choose  to  do  so,  or  are  required  to  do  so  by  a  law  of  the  State  ; 
and  the  state  legislature  has  the  power,  if  it  thinks  proper,  to  prohibit 
them.  The  act  of  1798,  therefore,  must  depend  altogether  for  its 
execution  upon  the  officers  of  the  United  States  named  in  it.  And 
the  master  must  take  the  fugitive,  after  he  has  seized  him,  before  a 
judge  of  the  district  or  circuit  court,  residing  in  the  State,  and  ex- 
hibit his  proofs,  and  procure  from  the  judge  his  certificate  of  owner- 
ship, in  order  to  obtain  the  protection  in  removing  his  property  which 
this  act  of  congress  professes  to  give* 

Now,  in  many  of  the  States  there  is  but  one  district  judge, 
and  *  there  are  only  nine  States  which  have  judges  of  the  [  *  631  J 
supreme  court  residing  within  them.  The  fugitive  will  fre« 
quently  be  found  by  his  owner  in  a  place  very  distant  from  the 
residence  of  either  of  these  judges ;  and  would  certainly  be  removed 
beyond  his  reach,  before  a  warrant  could  be  procured  frond  the  judge 
to  arrest  him,  even  if  the  act  of  congress  authorized  such  a  warrant. 
But  it  does  not  authorize  the  judge  to  issue  a  warrant  to  arrest  the 
fugitive ;  but  evidently  relied  on  the  state  authorites  to  protect  the 
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owner  In  making  the  seizure.  And  it  is  only  when  the  fugitive  ia 
arrested  and  brought  before  the  judge  that  he  is  directed  to  take  the 
proof,  and  give  the  certificate  of  ownership.  It  is  only  necessary  to 
state  the  provisions  of  this  law  in  order  to  show  how  ineffectual  and 
delusive  is  the  remedy  provided  by  congress,  if  state  authority  is  for- 
bidden to  come  to  its  aid. 

But  it  is  manifest  from  the  face  of  the  law,  that  an  effectual  rem- 
edy was  intended  to  be  given  by  the  act  of  1793.  It  never  designed 
to  compel  the  master  to  encounter  the  hazard  and  expense  of  taking 
the  fugitive  in  all  cases,  to  the  distant  residence  of  one  of  the  judges 
of  the  courts  of  the  United  States ;  for  it  authorized  him,  also,  to  go 
before  any  magistrate  of  the  county,  city,  or  town  corporate  wherein 
the  seizure  should  be  made.  And  congress  evidentiy  supposed  'that 
it  had  provided  a  tribunal  at  the  place  of  the  arrest,  capable  of  fur- 
nishing  the  master  with  the  evidence  of  ownership  to  protect  him 
more  effectually  from  unlawful  interruption.  So  far  from  regarding 
the  state  authorities  as  prohibited  from  interfering  in  cases  of  this 
description,  the  congress  of  that  day  must  have  counted  upon  their 
cordial  cooperation.  They  legislated  with  express  reference  to  state 
support.  And  it  will  be  remembered  that  when  this  law  was  passed, 
the  government  of  the  United  States  was  administered  by  the  men 
who  had  but  recently  taken  a  leading  part  in  the  formation  of  the 
constitution.  And  the  reliance  obviously  placed  upon  state  authori- 
ty for  the  purpose  of  executing  this  law,  proves  that  the  construction 
now  given  to  the  constitution  by  the  court  had  not  entered  into 
their  minds.  Certainly,  it  is  not  the  construction  which  it  received 
in  the  States  most  interested  in  its  faithful  execution.  Maryland, 
for  example,  which  is  substantially  one  of  the  parties  to  this  case^ 

has  continually  passed  laws,  ever  since  the  adoption  of  the 
[  *  682  ]  constitution  of  the  United  States  for  the  arrest  *  of  fugitive 

slaves  from  other  States  as  well  as  her  own.  Her  officers 
are  by  law  required  to  arrest  them  when  found  within  her  territory ; 
and  her  magistrates  are  required  to  commit  them  to  the  public  prison, 
in  order  to  keep  them  safely  until  the  master  has  an  opportunity  of 
reclaiming  them.  And  if  the  owner  is  not  known,  measures  are 
directed  to  be  taken  by  advertisement  to  apprise. him  of  the  arrest; 
and,  if  known,  personal  notice  to  be  given.  And  as  fugitives  from 
the  more  southern  states,  when  endeavoring  to  escape  into  Canada, 
very  frequentiy  pass  through  her  territory,  these  laws  have  been 
almost  daily  in  the  course  of  execution  in  some  part  of  the  State. 
But  if  the  States  are  forbidden  to  legislate  on  this  subject,  and  the 
power  is  exclusively  in  congress,  then  these  state  laws  are  unconsti- 
tutional and  void ;  and  the  fugitive  can  only  be  arrested,  according 
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to  the  provisions  of  the  act  of  congress.  By  that  law,  the  power  to 
seize  is  given  to  no  one  but  the  owner,  his  agent,  or  attorney.  And 
if  the  officers  of  the  State  are  not  justified  in  acting  under  the  state 
laws,  and  cannot  arrest  the  fugitive,  and  detain  him  in  prison  without 
having  first  received  an  authority  firom  the  owner ;  the  territory  of  the 
State  must  soon  become  an  open  pathway  for  the  fugitives  escaping 
firom  other  States.  For  they  are  often  in  the  act  of  passing  through 
it  by  the  time  that  the  owner  first  discovers  that  they  have  abscond- 
ed ;  and  in  almost  every  instance,  they  would  be  beyond  its  borders 
(if  they  were  allowed  to  pass  through  without  interruption)  before 
the  master  would  be  able  to  learn  the  road  they  had  taken. 

I  am  aware  that  my  brethren  of  the  majority  do  not  contemplate 
these  consequences ;  and  do  not  suppose  that  the  opinion  they  have 
given  will  lead  to  them.  And  it  seems  to  be  supposed  that,  laws 
nearly  similar  to  those  I  have  mentioned,  might  be  passed  by  the 
State  in  the  exercise  of  her  powers  over  her  internal  police,  and  by 
virtue  of  her  right  to  remove  firom  her  territory  disorderly  and  evil- 
disposed  persons,  or  those  who,  firom  the  nature  of  her  institutions, 
are  dangerous  to  her  peace  and  tranquillity.  But  it  would  be  diffi- 
cult perhaps  to  bring  all  the  laws  I  have  mentioned  within  the 
legitimate  scope  of  the  internal  powers  of  police.  The  fiigitive  is 
not  always  arrested  in  order  to  prevent  a  dangerous  or  evil-disposed 
person  firom  remaining  in  her  territory.  He  is  himself  most 
commonly  anxious  to  escape  *  firom  it ;  and  it  often  hap-  [  *  633  ] 
pens  that  he  is  seized  near  the  borders  of  the  State  when 
^e  is  endeavoring  to  leave  it,  and  is  brought  back  and  detained  until 
he  can  be  delivered  to  his  owner.  He  may  sometimes  be  found 
travelUng  peaceably  along  the  public  highway  on  his  road  to  another 
State,  in  company  with  and  under  the  protection  of  a  white  man 
who  is  abetting  his  escape.  And  it  could  hardly  be  maintained  that 
the  arrest  and  confinement  of  the  fugitive  in  the  public  prison,  under 
such  circumstances,  until  he  could  be  delivered  to  his  owner,  was 
necessary  for  the  internal  peace  of  the  State ;  and  therefore  a  justi- 
fiable exercise  of  its  powers  of  police. 

It  has  not  heretofore  been  supposed  necessary,  in  order  to  justify 
these  laws,  to  refer  them  to  such  questionable  powers  of  internal  and 
local  police.  They  were  believed  to  stand  upon  surer  and  firmer 
grounds.  They  were  passed,  not  with  reference  merely  to  the  safety 
and  protection  of  the  State  itself;  but  in  order  to  secure  the  delivery 
of  the  fugitive  slave  to  his  lawful  owner.  They  were  passed  by  the 
State  in  the  performance  of  a  duty  believed  to  be  enjoined  upon  it 
by  thtj  constitution  of  the  United  States. 

It  is  true  that  Maryland,  as  well  as  every  other  slaveholding  State, 
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has  a  deep  interest  in  the  fedthfol  execution  of  the  clause  in  ques- 
tion. But  the  obligation  of  the  compact  is  not  confined  to  ihetsu 
It  is  equally  binding  upon  the  Mth  of  every  State  in  the  Union ;  and 
has  heretofore,  in  my  judgment,  been  justiy  regarded  as  obligatory 
upon  all. 

I  dissent  therefore,  upon  these  grounds,  from  that  part  of  tiie 
opinion  of  the  court  which  denies  the  obligation  and  the  right  of 
the  state  authorities  to  protect  the  master,  when  he  is  endeavo^ 
ing  to  seize  a  fugitive  from  his  service,  in  pursuance  of  the  right 
given  to  him  by  the  constitution  of  the  United  States;  provided 
the  state  law  is  not  in  conflict  with  the  remedy  provided  by 
congress. 

Thompson,  J.  I  concur  in  the  judgment  given  by  the  court  in  this 
case.  But  not  being  able  to  yield  my  assent  to  all  the  doctrines 
embraced  in  the  opinion,  I  will  very  briefly  state  the  grounds  on 

which  my  judgment  is  placed. 
[  *  634  ]  *  The  provision  in  the  constitution  upon  which  the  pres^* 
ent  question  arises,  is  as  follows :  ^  No  person  held  to  service 
or  labor  in  one  State,  under  the  laws  thereof,  escaping  into  another, 
shall,  in  consequence  of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor,  but  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due."  Art.  4,  §  2.  We 
imow,  historically,  that  this  provision  was  the  result  of  a  compromise 
between  the  slaveholding  and  non-slaveholding  States ;  and  it  is  tiie 
indispensable  duty  of  all  to  carry  it  faithfully  into  execution  accord- 
ing  to  its  real  object  and  intention. 

This  provision  naturally  divides  itself  into  two  distinct  consid- 
erations. First,  the  right  affirmed;  and  secondly,  the  mode  and 
manner  in  which  that  right  is  to  be  asserted  and  carried  into  exe* 
cution. 

The  right  is  secured  by  the  constitution,  and  requires  no  law  to 
fortify  or  strengthen  it  It  affirms,  in  the  most  unequivocal  manner, 
the  right  of  the  master  to  the  service  of  his  slave,  according  to  tiie 
laws  of  the  State  under  which  he  is  so  held.  And  it  prohibits  the 
States  from  discharging  the  slave  from  such  service  by  any  law  or 
regulation  therein. 

The  second  branch  of  the  provision,  in  my  judgment,  requires  legis- 
lative regulations  pointing  out  the  mode  and  manner  in  which  the 
right  is  to  be  asserted.  It  contemplates  the  delivery  of  the  person  of 
the  slave  to  the  owner ;  and  does  not  leave  the  owner  to  his  ordinary 
remedy  at  law,  to  recover  damages  on  a  refusal  to  deliver  up  the 
property  of  the  owner.    Legislative  provisioUi  in  this  respect,  ii 
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essential  for  the  purpose  of  preserving  peace  and  good  order  in  the 
community.  Such  cases,  in  some  parts  of  our  country,  are  calculated 
to  excite  feelings  which,  if  not  restrained  by  law,  might  lead  to  riots 
and  breaches  of  the  peace.  This  legislation,  I  think,  belongs  more 
appropriately  to  congress  than  to  the  States,  for  the  purpose  of  having 
the  regulation  uniform  throughout  the  United  States,  as  the  trans* 
portation  of  the  slave  may  be  through  several  States ;  but  there  is 
nothing  in  the  subject-matter  that  renders  state  legislation  unfit  It 
is  no  objection  to  the  right  of  the  States  to  pass  laws  on  the  subjecti 
that  there  is  no  power  anywhere  given  to  compel  them  to  do  it. 
Neither  is  there  to  compel  congress  to  pass  any  law  on  the 
*  subject.  The  legislation  must  be  vohmtary  in  both ;  and  [  *  635  ] 
governed  by  a  sense  of  duty.  But  I  cannot  concur  in  that 
part  of  the  opinion  of  the  court,  which  asserts  that  the  power  of  legis- 
lation by  congress  is  exclusive ;  and  that  no  State  can  pass  any  law 
to  carry  into  effect  the  constitutional  provision  on  this  subject,  al- 
though congress  had  passed  no  law  in  relation  to  it  Congress,  by 
tiie  act  of  1793,  has  legislated  on  the  subject;  and  any  state  law  in 
conflict  with  that,  would  be  void,  according  to  the  provisions  of  the 
constitution,  which  declares,  that  the  laws  of  the  United  States, 
which  shall  be  made  in  pursuance  of  the  constitution,  shall  be  the 
supreme  law  of  the  land,  any  thing  in  the  laws  of  any  State  to  the 
contrary  notwithstanding.  This  provision  meets  the  case  of  a  con- 
flict between  congressional  and  state  legislation ;  and  implies  that 
snch  cases  may  exist,  growing  out  of  the  concurrent  powers  of  the 
two  governments.  The  provision  in  the  constitution  under  consid- 
eration, is  one  under  which  such  conflicting  legislation  may  arise ; 
and  harmony  is  produced  by  making  the  state  law  yield  to  that  of 
the  United  States.  But  to  assert  that  the  States  cannot  legislate  on 
the  subject  at  all,  in  the  absence  of  all  legislation  by  congress,  is,  in 
my  judgment,  not  warranted  by  any  fair  and  reasonable  construction 
of  the  provision.  There  is  certainly  nothing  in  the  terms  used  in  this 
article,  or  in  the  nature  of  the  power  to  surrender  the  slave,  that 
makes  legislation  by  congress  exclusive.  And  if,  as  seems  to  be  ad- 
mitted, legislation  is  necessary  to  carry  into  effect  the  object  of  the 
constitution,  what  becomes  of  the  right  where  there  is  no  law  on  the 
subject?  Should  congress  repedl  the  law  of  1793,  and  pass  no  other 
law  on  the  subject,  I  can  entertain  no  doubt  that  state  legislationi 
for  the  purpose  of  restoring  the  slave  to  his  master,  and  faithfully  to 
carry  into  execution  the  provision  of  the  constitution,  would  be  valid. 
I  can  see  nothing  in  the  provision  itself,  or  discover  any  principle  of 
sound  public  policy,  upon  which  such  a  law  would  be  declared  un- 
constitutional and  void.     The  constitution  protects  the  master  in  the 
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right  to  the  possession  and  service  of  his  slave,  and  of  course  makes 
void  all  state  legislation  impairing  that  right ;  but  does  not  make 
void  state  legislation  in  affirmance  of  the  right  I  forbear  enlarging 
upon  this  question,  but  have  barely  stated  the  general  grounds  upon 

which  my  opinion  rests;  and  principally  to  guard  against 
[  *  636  ]  the  conclusion,  that,  *  by  my  silence,  I  assent  to  the  doctrine 

that  all  legislation  on  this  subject  is  vested  exclusively  in 
congress ;  and  that  all  state  legislation,  in  the  absence  of  any  law  of 
congress,  is  unconstitutional  and  void. 

Baldwin,  J.,  concurred  with  the  court  in  reversing  the  judgment 
of  the  supreme  court  of  Pennsylvania,  on  the  ground  that  the  act  of 
the  legislature  was  unconstitutional;  inasmuch  as  the  slavery  of  the 
person  removed  was  admitted,  the  removal  could  not  be  kidnapping. 
But  he  dissented  from  the  principles  laid  down  by  the  court  as  the 
grounds  of  their  opinion. 

Wayne,  J.    I  concur  altogether  in  the  opinion  of  the  court,  as  it 
has  been  given  by  my  brother  Story. 
In  that  opinion  it  is  decided :  — 

1.  That  the  provision  in  the  second  section  of  the  fourth  article  of 
the  constitution,  relative  to  fugitives  from  service  or  labor,  confos 
upon  the  owner  of  a  fugitive  slave  the  right,  by  himself  or  his  agent, 
to  seize  and  arrest,  without  committing  a  breach  of  the  peace,  his 
fugitive  slave,  as  property,  in  any  State  of  the  Union ;  and  that  no 
state  law  is  constitutional  which  interferes  witii  such  right. 

2.  That  the  provision  authorizes  and  requires  legislation  by  con- 
gress  to  guard  that  right  of  seizure  and  arrest  against  all  State  and 
other  interference,  to  make  the  delivery  of  fugitive  slaves  more  effect* 
ual  when  the  claims  of  owners  are  contested ;  and  to  insure  to  owners 
the  unmolested  transportation  of  fugitive  slaves,  through  any  of  the 
States,  to  the  State  from  which  they  may  have  fled. 

3.  That  the  legislation  by  congress  upon  the  provision,  as  the 
supreme  law  of  the  land,  exdudes  all  state  legislation  upon  the  same 
subject ;  and  that  no  State  can  pass  any  law  or  regulation,  or  inter- 
pose such  as  may  have  been  a  law  or  regulation  when  the  constitn- 
tion  of  the  United  States  was  ratified,  to  superadd  to,  control, 
qualify,  or  impede  a  remedy,  enacted  by  congress,  for  ihe  deUvery 
of  fugitive  slaves  to  the  parties  to  whom   their   service   or  labcv 

is  due. 
[  *637  ]      *4.  That  the  power  of  legislation  by  congress  upon  the 

provision  is  exclusive ;  and  that  no  State  can  pass  any  law 
as  a  remedy  upon  the  subject,  whether  congress  had  or  had  not 
legislated  upon  it  r^  t 
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5.  That  the  act  of  congress  of  the  12th  February,  1793,  entitled 
^  An  act,  respecting  fugitiyes  from  justice^  and  persons  escaping  from 
the  service  of  their  masters,"  gives  a  remedy ;  bat  does  not  exhaust 
Aie  remedies,  which  congress  may  legislate  upon  the  subject. 

6.  That  the  points  so  decided  are  not  intended  to  interfere  in  any 
way,  nor  do  they  interfere  in  any  manner,  with  the  police  power  in 
the  States,  to  arrest  and  imprison  fugitive  slaves,  to  guard  against 
their  misconduct  and  depredations ;  or  to  punish  them  for  offences 
and  crimes  committed  in  the  States  to  which  they  may  have  fled. 

7.  These  points  being  so  decided  and  applied  to  the  case  before 
the  court,  it  follows  that  the  law  of  Pennsylvania,  upon  which  the 
plaintiff  is  indicted  is  unconstitutional;  and  that  the  judgment  given 
by  the  supreme  court  of  Pennsylvania  against  the  plaintiff  must  be 
re'-^ersed. 

All  of  the  judges  of  the  court  concur  in  the  opinion  that  the  law 
ujader  which  the  plaintiff  in  error  was  indicted  is  unconstitutiona4 
All  of  them  concur,  also,  in  the  declaration,  that  the  provision  in  the 
constitution  was  a  compromise  between  the  slaveholding  and  the 
non-slaveholding  States,  to  secure  to  the  former  fugitive  slaves  as 
property.  All  of  the  members  of  the  court,  too,  except  my  brother 
Baldwin,  concur  in  the  opinion  that  legislation  by  congress,  to  carry 
the  provision  into  execution,  is  constitutional ;  and  he  contends  that 
the  provision  gives  to  the  owners  of  fugitive  slaves  all  the  rights  of 
seizure  and  removal  which  legislation  could  give ;  but  he  concurs  in 
the  opinion,  if  legislation  by  congress  be  necessary,  that  the  right  to 
legislate  is  exclusively  in  congress. 

There  is  no  difference,  then,  among  the  judges  as  to  the  reversal 
of  the  judgment ;  none  in  respect  to  the  origin  and  object  of  the  pro« 
vision,  or  the  obligation  to  exercise  it.  But  differences  do  exist  as  to 
the  mode  of  execution.  Three  of  the  judges  have  expressed  the 
opinion  that  the  States  may  legislate  upon  the  provision,  in 
aid  of  the  object  it  was  intended  to  secure ;  aSi  that  *  such  [  *  638  * 
legislation  is  constitutional,  when  it  does  not  conflict  with 
the  remedy  which  congress  may  enact 

I  believe  that  the  power  to  legislate  upon  the  provision  is  exdu* 
sively  in  congress. 

The  provision  is,  that  ^'  No  person  held  to  service  or  labor  in  one 
State,  under  the  laws  thereof,  escaping  into  another,  shall,  in  conse« 
quence  of  any  law  or  regulation  therein,  be  discharged  from  such 
service  or  labor,  but  shall  be  delivered  up  on  claim  of  the  pady  to 
whom  such  service  or  labor  is  due." 

The  clause  contcdns  four  substantive  declarations ;  or  two  condi 
tions,  a  prohibition,  and  a  direction. 
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First  The  fugitive  must  owe  service  or  labor  mider  the  law  of  the 
State  from  which  he  has  escaped ;  second,  he  must  have  fled  from  it 
The  prohibition  is,  that  he  cannot  be  discharged  from  service,  in  con- 
sequence  of  any  law  or  regulation  of  the  State  in  which  he  may  be; 
and  the  direction  is  affirmative  of  an  obligation  upon  the  States,  and 
declarative  of  a  right  in  the  party  to  whom  the  service  or  labor  of  a 
fugitive  is  due. 

My  object,  and  the  only  object  which  I  have  in  view,  in  what  I 
am  about  to  say,  is,  to  establish  the  position  that  congress  has  the 
exclusive  right  to  legislate  upon  this  provision  of  the  constitution*  I 
ihall  endeavor  to  prove  it  by  the  condition  of  the  States  when  die 
constitution  was  formed;  by  references  to  the  provision  itself;  and 
to  the  constitution  generally. 

Let  it  be  remembered,  that  the  conventioners  who  formed  the  con- 
stitution, were  the  representatives  of  equal  sovereignties.  That  they 
were  assembled  to  form  a  more  perfect  union  than  then  existed  be- 
tween the  States  under  the  confederacy.  That  they  cooperated  to 
the  same  end ;  but  that  they  were  divided  into  two  parties,  having 
antagonist  interests  in  respect  to  slavery. 

One  of  these  parties,  consisting  of  several  States,  required  as  a 
condition,  upon  which  any  constitution  should  be  presented  to  the 
States  for  ratification,  a  full  and  perfect  security  for  their  slaves  as 
property,  when  they  fled  into  any  of  the  States  of  the  Union.  The 
fact  is  not  more  plainly  stated  by  me  tiian  it  was  put  in  the  conven- 
tion. The  representatives  from  the  non-slaveholding  States  assented 
to  the  condition.  The  provision  under  review  was  proposed  and 
adopted  by  the  unanimous  vote  of  the  convention.  It,  with 
[  *  639  ]  an  allowance  of  a  certain  portion  of  slaves  with  *  the  whites, 
for  representative  population  in  congress,  and  the  importation 
of  slaves  from  abroad,  for  a  number  of  years,  were  the  great  obstacles 
in  the  way  of  forming  a  constitution.  Each  of  them  was  equally 
insisted  upon  by  the  representatives  from  the  slaveholding  States; 
and  without  all  of  them  being  provided  for,  it  was  well  understood 
that  the  convention  would  have  been  dissolved,  without  a  constitu- 
tion being  formed.  I  mention  the  facts  as  they  were.  They  cannot 
be  denied.  I  have  nothing  to  do,  judicially,  with  what  a  part  of  the 
world  may  think  of  the  attitude  of  the  diflerent  parties  upon  this 
interesting  topic  I  am  satisfied  with  what  was  done ;  and  revere 
the  men  and  their  motives  for  insisting,  politically,  upon  what  was 
done.  When  the  three  points  relating  to  slaves  had  been  accom- 
plished, every  impediment  in  the  way  of  forming  a  constitution  was 
removed.  The  agreement  concerning  them  was  called,  in  the  con- 
vention, a  compromise.     The  provision  in  respect  to  fugitives  from 
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service  or  labor,  was  called  a  guarantee  of  a  right  of  property  in  fagi* 
tive  slaves,  wherever  they  might  be  found  in  the  Union*  The  con* 
stitution  was  presented  to  the  States  for  adoption,  with  the  under- 
standing that  tiie  provisions  in  it  relating  to  slaves  were  a  compromise 
and  guarantee ;  and  with  such  an  understanding  in  every  State,  it 
was  adopted  by  all  of  them.  Not  a  guarantee  merely  in  the  profes* 
sional  acceptation  of  the  word,  but  a  great  national  engagement,  in 
which  the  States  surrendered  a  sovereign  right,  making  it  a  part  of 
that  instrument,  which  was  intended  to  make  them  one  nation, 
within  the  sphere  of  its  action.  The  provision,  then,  must  be  inter* 
preted  by  those  rules  of  construction  assented  to  by  all  civilized 
nations,  as  obligatory  in  ascertaining  the  rights  growing  out  of  these 
agreements.  We  shall  see,  directly,  how  these  rules  bear  upon  the 
question  of  the  power  of  legislation  upon  this  subject  being  exclu- 
sively in  congress ;  and  why  the  States  are  excluded  from  legislating 
upon  it. 

The  prohibition  upon  the    States  to  discharge  fugitive  slaves  is 
absolute. 

The  provision,  however,  does  not  contain,  in  detail,  the  manner  of 
Gisserting  the  right  it  was  meant  to  secure.  Nor  is  there  in  it  any 
expressed  power  of  legislation;  nor  any  expressed  prohibition  of 
state  legislation.  But  it  does  provide,  that  delivery  of  a  fugitive 
shall  be  made  on  the  daim  of  the  owner — that  the  fugitive 
*  slave  owing  service  and  labor  in  the  State  from  which  he  [  *  640  ] 
jBed,  and  escaping  therefrom,  shall  be  decisive  of  the  owner's 
light  to  a  delivery.  It  does  not,  however,  provide  the  mode  of  prov- 
ing that  service  and  labor  is  due  in  a  contested  case,  nor  for  any 
such  evidence  of  the  right,  when  it  has  been  established,  as  will 
insure  to  an  owner  the  unmolested  transportation  of  the  fugitive, 
through  other  States,  to  the  State  from  which  he  fled.  But  the  right 
to  convey  is  the  necessary  consequence  of  a  right  to  delivery.  The 
latter  would  be  good  for  nothing  without  the  former.  Proof  of  owner- 
ship gives  both,  if  it  gives  either  or  any  thing;  and  yet  the  right 
might  be  in  the  larger  number  of  instances  unavailing,  if  it  were  not 
certified  by  some  official  document,  that  the  right  had  been  estab- 
lished. A  certificate  from  an  officer  authorized  to  inquire  into  the 
facts,  is  the  easiest  way  to  secure  the  right  to  its  contemplated  intent 
It  was  foreseen  that  claims  would  be  made,  which  would  be  con- 
tested. Some  tribunal  was  necessary  to  decide  theip,  and  to  authen- 
ticate the  fact  that  a  daim  had  been  established.  Without  such 
authentication,  the  contest  might  be  renewed  in  other  tribunals  of  the 
State  in  which  the  fact  had  been  established ;  and  in  those  of  the 
other  States  through  which  the  fugitive  might  be  carried  on  his  way 
VOL.  XIV.  38  r^  T 
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to  the  State  from  which  he  fled.  Such  a  certificate  too,  being  re- 
quired, protects  persons  who  are  not  fugitives,  from  being  seized  and 
transported.  It  has  the  effect  of  securing  the  benefit  of  a  lawful 
daim ;  and  of  preventing  the  accomplishment  of  one  that  is  false. 
Such  a  certificate,  to  give  a  right  to  transport  a  fugitive  slave  through 
another  State,  a  State  cannot  give.  Its  operation  would  be  confined 
to  its  own  boundaries ;  and  would  be  useless  to  assert  the  right  in 
another  sovereignty.  This  analysis  of  the  provbion  is  given  to  show 
that  legislation  was  contemplated  to  carry  it  fully  into  effect,  in  many 
of  the  cases  that  might  occur ;  and  to  prevent  its  abuse  when  at- 
tempts might  be  made  to  apply  it  to  those  who  were  not  fugitives. 
And  it  brings  me  to  thq  point  I  have  asserted,  that  congress  has  the 
exclusive  right  to  legislate  upon  the  provision. 

Those  who  contend  that  the  Stated  may  legislate  in  aid  of  the 
object  of  the  provision,  admit  that  congress  can  legislate  to  the  M 
extent  to  carry  it  into  execution.  There  is,  then,  no  necessity  for  the 
States  to  legislate.  This  is  a  good  reason  why  they  should 
[  *  641  ]  not  *  legislate,  and  that  it  was  intended  that  they  should 
not  do  so.  For  legislation  by  congress  makes  the  mode 
of  asserting  the  right  uniform  throughout  the  Union ;  and  legisla- 
tion by  the  States  would  be  as  various  as  the  separate  legislative 
vdll  and  policy  of  the  different  States  might  choose  to  make  it 
Certainly  such  an  interest  as  the  constitution  was  intended  to  secure, 
we  may  well  think  the  firamers  of  the  constitution  intended  to  pro- 
vide for  by  a  uniform  law.  I  admit,  however,  that  such  considera- 
tions do  not  necessarily  exdnde  the  right  of  the  States  to  legislate. 
The  argument  in  favor  of  the  right,  is,  that  the  States  are  not  in 
express  terms  prohibited  from  legislating,  and  that  the  exclusion  is 
not  necessarily  implied.  I  further  admit,  if  it  be  not  necessarily 
implied,  that  tiie  right  exists. '  Such  is  the  rule,  in  respect  to  the 
right  of  legislation  by  the  States,  in  all  cases  under  the  constitution 
when  the  question  of  a  right  to  legislate  is  merely  such. 

My  first  remark  is,  and  I  vdsh  it  to  be  particularly  observed,  thai 
the  question  is  not  one  only  of  the  right  of  the  States  to  legislate  in 
aid  of  this  provision,  unconnected  with  other  considerations  bea^ 
ing  directiy  upon  the  question.  The  true  question  in  the  case  is,  by 
what  rules  shall  the  compromise  or  guarantee  be  construed,  so  that 
the  obligations  and  rights  of  the  States  under  the  provision  may  be 
ascertained  and  secured.  * 

It  is  admitted,  that  the  provision  raises  what  is  properly  termed  a 
perfect  obligation  upon  all  of  the  States  to  abstain  firom  doing  any 
thing  which  may  interfere  with  the  rights  secured.  WiU  this  be  so, 
if  any  part  of  what  may  be  necessary  to  discharge  the  obligation  is 


Digitized  by  VjOOQIC 


JANUARY  TERM,  1842.  447 

Prigg  o.  The  Commonwealth  of  Pennsylvania.    16  P. 


leaerved  by  each  State,  to  be  done  as  each  may  think  proper?  The 
obligation  is  common  to  all  of  them,  to  the  same  extent  Its  object 
is  to  secure  the  property  of  some  of  the  States,  and  the  individual 
rights  of  their  citizens  in  that  property.  Shall,  then,  each  State  be 
permitted  to  legislate  in  ite  own  way,  according  to  its  own  judg- 
ment, and  their  separate  notions,  in  what  manner  the  obligation  shall 
be  discharged  to  those  States  to  which  it  is  due  ?  To  permit  some 
of  the  States  to  say  to  the  others,  how  the  property  included  in  the 
provision  was  to  be  secured  by  legislation,  without  the  assent  of  the 
latter,  would  certaiiUy  be,  to  destroy  the  equality  and  force  of  the 
guarantee,  and  the  equality  of  the  States,  by  which  it  was 
made.  That  was  *  not  anticipated  by  the  representatives  [  *  642  ] 
of  the  slaveholding  States  in  the  convention,  nor  could  it 
have  been  intended  by  the  framers  of  the  constitution. 

Is  it  not  more  reasonable  to  infer,  as  the  States  were  forming  a 
government  for  themselves,  to  the  extent  of  the  powers  conceded  in 
the  constitution,  to  which  legislative  power  was  given  to  make  all 
laws  necessary  and  proper  to  carry  into  execution  all  powers  vested 
in  it — that  they  meant  that  the  right  for  which  some  of  the  States 
stipulated,  and  to  which  all  acceded,  should,  from  the  peculiar  nature 
of  the  property  in  which  only  some  of  the  States  were  interested,  be 
carried  into  execution  by  that  department  of  the  general  government 
in  which  they  were  all  to  be  represented,  the  congress  of  the  United 
States? 

But  is  not  this  power  of  legislation  by  the  States,  upon  this  pro- 
vision,  a  daim  for  each  to  use  its  discretion  in  interpreting  the  manner 
in  which  the  guarantee  shall  be  fulfilled  ? 

Are  there  no  rules  of  interpretation,  founded  upon  reason  and 
nature  to  settle  this  question,  and  to  secure  the  rights  given  by 
the  provision,  better  than  the  discretion  of  the  parties  to  the  obliga- 
tion ?  Has  not  experience  shown  that  those  rules  must  be  applied 
to  conventions  between  nations,  in  order  that  justice  may  be  done  ? 
All  civilized  nations  have  consented  to  be  bound  by  them,  and  they 
are  a  part  of  the  laws  of  nations.  Is  not  one  of  those  rules,  the 
maxim  that  neither  one  nor  the  other  of  the  interested  or  contracting 
powers  has  a  right  to  interpret  his  act  or  treaty  at  his  pleasure  ? 
Such  is  the  rule  in  respect  to  the  treaties  and  conventions  of  nations 
foreign  to  each  other.  It  applies  with  equal  necessity  and  force  to 
States  united  in  one  general  government  Especially  to  States 
making  a  provision  in  respect  to  property  peculiar  to  some  of  them, 
iTirhich  has  become  so  interwoven  with  their  institutions  and  their 
representation  in  the  general  government  of  all  of  them,  that  the 
light  to  such  property  must  be  maintained  and  guarded,  in  order  to 
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preserve  fheir  separate  existence,  and  to  keep  up  their  constitutioiial 
representation  in  congress.  Such  cannot  be  the  case,  unless  there  is 
uniformity  in  the  law  for  asserting  the  right  to  fugitive  slaves ;  and 
if  the  States  can  legislate,  as  each  of  them  may  think  it  should  be 
done,  a  remedy,  by  which  the  right  of  property  in  fugitive  slaves  is 

to  be  ascertained  and  finally  concluded.  Nor  does  it 
[  •  643  ]  matter,  that  the  *  rule  to  which  I  have  adverted  as  being 

exclusive  of  the  right  of  the  States  to  legislate  upon  the 
provision,  does  not  appear  in  it.  It  is  exactly  to  such  cases  that  the 
rule  applies,  and  it  must  be  so  applied,  unless  the  contrary  has  been 
expressly  provided.  The  mode  of  its  application  is  as  authoritative 
as  the  rule.  The  rule,  too,  applies  to  the  provision  without  any  con- 
flict with  the  other  rule  that  the  States  may  legislate  in  all  cases, 
when  they  are  not  expressly  or  impliedly  proMbited  by  the  constitu- 
tion. The  latter  rule  is  in  no  way  trenched  upon  by  excluding  the 
States  from  legislating  in  this  case.  This  provision  is  the  only  one 
in  the  constitution  in  which  a  security  for  a  particular  kind  of  prop- 
erty is  provided ;  provided,  too,  expressly  against  the  interference  by 
the  States  in  their  sovereign  character.  The  surrender  of  a  sovereign 
right  carries  with  it  all  its  incidents.  It  differs  from  yielding  a  parti- 
cipation to  another  government,  in  a  sovereign  right.  In  the  latter, 
both  may  have  jurisdiction.  The  State  yielding  the  right,  retaining 
jurisdiction  to  tiie  extent  of  doing  nothing  repugnant  to  the  exercise 
of  the  right  by  the  government  to  which  it  has  been  yielded. 

But  it  is  said,  all  that  is  contended  for,  is,  that  the  States  may 
legislate  to  aid  the  object,  and  that  such  legislation  will  be  consti- 
tutional if  it  does  not  conflict  with  the  remedies  which  congress 
may  enact  This  is  a  cautious  way  of  asserting  the  right  in  the 
States,  and  it  seems  to  impose  a  limitation  which  makes  it  unobjec- 
tionable. But  the  reply  to  it  is,  that  the  right  to  legislate  a  remedy, 
implies  so  much  indefinite  power  over  the  subject,  and  such  protracted 
continuance,  as  to  the  mode  of  finally  determining  whether  a  fugitive 
owes  service  and  labor,  that  the  requirements  of  the  remedy,  without 
being  actually  in  conflict  with  the  provision  or  the  enactments  of 
congress  might  be  oppressive  to  those  most  interested  in  the  provision, 
by  interposing  delays  and  expenses  more  costly  than  the  value  of 
the  fugitive  sought  to  be  reclaimed.  Ordinarily,  and  when  rightly 
understood,  it  is  true  that  the  abuse  of  a  thing  is  no  argument  against 
its  correctness  or  its  use,  but  that  suggestion  can  only  be  correctly 
made  in  cases  in  support  of  a  right  or  power  abstractly  and  positively 
right,  and  which  has  been  abused  under  the  pretence  of  using  it; 
or  where  the  proper  use  has  been  mistaken.  In  matters  of  gov- 
ernment, however,  a  power  liable  to  be  abused  is  always  a  good 
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reason  *  for  withholding  it.  It  is  the  reason  why  the  powers  [  *  644  ] 
of  the  United  States,  nnder  the  constitution,  are  so  cau- 
tiously given — why  the  express  prohibitions  upon  the  States  not  to 
legislate  in  certain  cases  were  expressed  — why  the  limitation  upon 
the  former,  that  the  powers  not  granted  are  reserved  to  the  States,  as 
it  is  expressed  in  the  amendments  to  the  constitution.  But  in  truth, 
any  additional  legislation  in  this  case  by  a  State,  acting  as  a  remedy, 
in  aid  of  the  remedy  given  by  the  constitution  and  by  congress,  would 
be,  in  practice,  in  conflict  with  the  latter,  if  it  be  a  process  differing 
from  it ;  though  it  might  make  the  mode  of  recovering  a  fugitive 
easier  than  the  former,  and  much  more  so  when  it  made  it  more  dif- 
ficult. The  right  to  legislate  a  remedy  implies  the  ability  to  do 
either,  and  it  is  because  it  does  so,  and  may  be  the  latter,  that  I  deny 
all  right  in  the  States  to  legislate  upon  this  subject ;  unless  it  be  to 
aid,  by  mere  ministerial  acts,  the  protection  of  an  owner's  right  to  a 
fugitive  slave — the  prevention  of  all  interference  with  it  by  the  of- 
ficers of  a  State,  or  its  citizens,  or  an  authority  to  its  magistrates  to 
execute  the  law  of  congress  —  and  such  legislation  over  fugitives  as 
may  be  strictiy  of  a  police  character. 

Admit  the  States  to  legislate  remedies  in  this  case,  besides  such 
as  are  given  by  congress,  and  there  will  be  no  security  for  the 
delivery  of  fugitive  slaves  in  half  of  the  States  of  the  Union.  Such 
was  the  case  when  the  constitution  was  adopted.  The  States 
might  legislate  in  good  faith,  according  to  their  notions  how  such 
a  right  of  property  should  be  tried.  They  have  already  done  so,  and 
the  act  of  Pennsylvania,  now  under  consideration,  shows,  that  the 
assertion  of  a  right  to  a  fugitive  slave  is  burdened  by  provisions  en- 
tailing expenses  disproportioned  to  his  value  ;  and  that  it  is  only  to 
be  asserted,  by  arraying  against  the  claim  all  of  those  popular  pre- 
judices which,  under  other  circumstances,  would  be  proper  feelings 
against  slavery. 

But  the  propriety  of  the  rule  of  interpretation,  which  I  have  in- 
voked to  exclude  the  States  from  legislating  upon  this  provision  of 
the  constitution,  becomes  more  obvious,  when  it  is  remembered 
that  the  provision  was  not  intended  only  to  secure  the  property  of 
individuals,  but  that,  through  their  rights,  that  the  institutions  of  the 
States  should  be  preserved,  so  long  as  any  one  of  the  States  chose 
to  continue  slavery  as  a  part  of  its  policy. 

*  The  subject  has  usually  been  argued  as  if  the  rights  [  •  645  ] 
of  individuaJs  only  were  intended  to  be  secured,  and  as  if 
the  legislation  by  the  States  would  only  act  upon  such  rights. 

The  framers  of  the  constitution  did  not  act  upon  such  narrow 
grounds.    They  were  engaged  in  forming  a  government  for  all  of  the 
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States ;  by  concessions  of  sovereign  rights  from  all,  without  impair- 
ing the  actual  sovereignty  of  any  one,  except  within  the  sphere  of 
what  was  conceded.  One  great  object  was,  that  all  kinds  of  prop- 
erty, as  well  that  which  was  common  in  all  of  the  States,  as  that 
which  was  peculiar  to  any  of  them,  should  be  protected  in  all  of  the 
States,  as  well  from  any  interference  with  it  by  the  United  States,  as 
by  the  States.  Experience  had  shown  that  under  the  confederacy, 
the  reclamation  of  fugitive  slaves  was  embarrassed  and  uncertain, 
and  that  they  were  yielded  to  by  the  States  only  from  comity.  It 
was  intended  that  it  should  be  no  longer  so.  The  policy  of  the  dif- 
ferent States,  some  of  them  contiguous,  had  already  become  marked 
and  decided  upon  the  subject  of  slavery.  There  was  no  doubt  it 
would  become  more  so.  It  was  foreseen,  unless  the  delivery  of  fugi- 
tive slaves  was  made  a  part  of  the  constitution,  and  that  the  right  of 
the  States  to  discharge  them  from  service,  was  taken  away,  that 
some  of  the  States  would  become  the  refuge  of  runaways ;  and,  of 
course,  that  in  proportion  to  the  facility  and  certainty  of  any  State 
being  a  refuge,  so  would  the  right  of  individuals,  and  the  institutions 
of  the  slaveholding  States,  be  impaired.  The  latter  were  bound, 
when  forming  a  general  government  with  the  other  States,  under 
which  there  was  to  be  a  community  of  rights  and  privileges  for  all 
citizens  in  the  several  States,  to  protect  that  property  of  their  citizens 
which  was  essential  to  the  preservation  of  their  state  constitutions. 
If  this  had  not  been  done,  all  of  the  property  of  the  citizens  would 
have  been  protected  in  every  State,  except  that  which  was  the  most 
valuable  in  a  number  of  them.  In  such  a  case,  the  States  would 
have  become  members  of  the  Union  upon  unequal  terms.  Besides, 
the  properly  of  an  individual  is  not  the  less  his,  because  it  is  in 
another  State  than  that  in  which  he  lives.  It  continues  to  be  his, 
and  forms  a  part  of  the  wealth  of  his  State.  The  provision,  then,  in 
respect  to  fugitive  slaves,  only  comprehended  within  the  general  role 

a  species  of  property  not  within  it  before.  By  doing  so,  the 
[  *  646  ]  right  of  individuals,  and  that  of  the  *  States  in  which  slavery 

was  continued,  were  preserved.  It  remained  in  the  States 
as  a  part  of  that  wealth  from  which  contributions  were  to  be  raised 
by  taxes  laid  with  the  consent  of  the  owners,  to  meet  the  wants  of 
the  State  as  a  body  politic.  If  this  be  so,  upon  what  principle  shall 
the  States  act  by  their  legislation  upon  property,  which  is  national 
as  well  as  individual ;  and  direct  the  mode  when  it  is  within  their 
jurisdiction,  without  the  consent  of  the  owners,  and  without  the  fault 
of  the  States  where  the  owners  reside,  how  the  right  of  property 
should  be  ascertcdned  and  determined  ?  The  case  of  a  fugitive  slave 
is  not  like  that  of  a  contest  for  other  property,  to  be  determined  be^ 
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tween  two  claimants  by  the  remedy  given  by  the  tribunals  of  the 
State  where  the  property  may  be.  It  is  not  a  controversy  between 
two  persons  claiming  the  right  to  a  thing,  but  the  assertion  by  one 
person  of  a  right  of  property  in  another,  to  be  determined  upon  prin- 
ciples peculiar  to  such  relation.  If  the  provision  had  not  been  intro- 
duced into  the  constitution,  the  States  might  have  adjudged  the  right 
in  the  way  it  pleased ;  but  having  surrendered  the  right  to  discharge, 
they  are  not  now  to  be  allowed  to  assume  a  right  to  legislate,  to  try 
the  obligation  of  a  fugitive  to  servitude,  in  any  other  way  than  in 
conformity  to  the  principles  peculiar  to  the  relation  of  master  and 
slave.  Their  legblation,  then,  in  the  way  of  remedy,  would  bear 
upon  state  as  well  as  individual  rights ;  and  I  am  sure,  when  the 
constitution  was  formed,  the  States  never  intended  to  give  any  such 
right  to  each  other.  If  it  has  such  an  effect,  I  think  I  may  rightly 
conclude  that  legislation  in  the  case  before  us  is  forbidden  to  the 
States. 

But  I  have  a  further  reason  for  the  conclusion  to  which  I  have 
come  upon  this  point,  to  which  I  cannot  see  that  an  answer  can  be 
given. 

The  provision  contemplates,  besides  the  right  of  seizure  by  the 
owner,  that  a  claim  may  be  made  when  a  seizure  has  not  been 
effected,  or  afterwards,  if  his  right  shall  be  contested.  That  the 
claim  shall  be  good,  upon  the  showing,  by  the  claimant,  that  the  per- 
son charged  as  a  fugitive  owes  service  or  labor,  under  the  laws  of 
the  State  from  which  he  fled. 

The  prohibition  in  the  provision  is,  that  he  shall  not  be  ^^dis- 
charged, in  consequence  of  any  law  or  regulation  of  a  State,"  where 
he  may  be.  K,  then,  in  a  controverted  case,  a  person 
*  charged  as  a  fugitive,  shall  be  discharged  under  a  remedy  [  *  647  ] 
legislated  by  a  State,  to  try  the  fact  of  his  owing  service  or 
labor,  is  he  not  discharged  under  a  law  or  regulation  of  a  State  ?  It 
is  no  answer  to  this  question  to  say,  that  the  discharge  was  not  made 
in  virtue  of  any  law  discharging  the  fugitive  from  servitude ;  and 
that  the  discharge  occurred  only  from  the  mode  of  trial  to  ascertcdn 
if  he  owed  service  and  labor.  For  that  is  to  assume  that  the  pro- 
vision only  prevented  discharges  from  being  made  by  the  States,  by 
enactment  or  law,  declaring  that  fugitive  slaves  might  be  discharged* 
The  provision  will  not  admit  of  such  an  interpretation.  Nor  is  it 
any  answer  to  say,  that  state  regulations,  to  ascertain  whether  a  fugi- 
tive owes  service  or  labor,  are  distinguishable  from  such  as  directly, 
or  by  construction,  would  lead  to  his  discharge ;  for,  if  a  discharge 
be  made  under  one  or  the  other,  whether  the  discharge  be  right  or 
wrong,  it  is  a  discharge  under  the  regulation  of  a  State. 
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I  understand  the  provision  to  mean,  and,  when  its  object  and  the 
surrender  by  the  States  of  the  right  to  discharge  are  kept  in  mind, 
its  obvious  meaning  to  every  one  must  be,  that  the  States  are  not 
only  prohibited  £rom  discharging  a  fugitive  from  service  by  a  law, 
but  that  they  shall  not  make  or  apply  regulations  to  try  the  question 
of  the  fugitive  owing  service.  The  language  of  the  provision  is: 
'^  No  person,  &c.,  shall,  in  consequence  of  any  law  or  regulation 
therein,"  be  discharged  from  such  service  or  labor.  The  words  "  in 
consequence,"  meaning  the  efiect  of  a  cause,  certainly  embrace  regu- 
lations to  try  the  right  of  property,  as  well  as  laws,  directly  discharg- 
ing a  fugitive  from  service. 

If  this  be  not  so,  the  States  may  regulate  the  mode  of  an  owno's 
seizing  a  frigitive  slave,  prohibiting  it  from  being  done  except  by 
warrant,  and  by  an  officer ;  thus  denying  to  an  owner  the  right  to 
use  a  casual  opportunity  to  repossess  himself  of  this  kind  of  property, 
which  there  is  a  right  to  do,  in  respect  to  all  other  kinds  of  property, 
where  not  in  the  possession  of  some  one  else.  It  may  regulate  the 
quantity  and  quality  of  the  proof  to  establish  the  right  of  an  owner 
to  a  fugitive,  and  give  compensatory  and  punitory  damages  against 
a  claimant,  if  his  right  be  not  established  according  to  such  proo£  It 
might  limit  the  trial  to  particular  times  and  courts;  give  appeals 
from  one  to  other  courts ;  and  protract  the  ultimate  decision, 
[  *  648  ]  until  the  value  in  controversy  *  was  exceeded  by  the  cost  of 
establishing  it  Such  rights  of  legislation  in  the  States,  to 
try  a  right  of  property  in  a  fugitive  slave,  are  surely  inconsistent  with 
that  security  which  Judge  Iredell  told  the  people  of  North  Carolina, 
in  the  convention,  that  the  constitution  gave  to  them  for  their  slaves, 
when  they  fled  into  other  States.  Speaking  of  this  clause  of  the 
constitution,  he  says :  '<  In  some  of  the  northern  States,  they  have 
emancipated  all  of  their  slaves.  If  any  one  of  our  slaves  go  there, 
and  remain  there  a  certain  time,  they  would,  by  the  present  laws,  be 
entitled  to  their  freedom,  so  that  their  masters  could  not  get  them 
again.  This  would  be  extremely  prejudicial  to  the  inhabitants  of  the 
southern  States ;  and,  to  prevent  it,  this  clause  is  inserted  in  the  con- 
stitution." To  the  same  purpose,  and  with  more  positivenessi 
Charles  Cotesworth  Pinckney  said  to  the  people  of  South  Carolina, 
in  the  convention  of  that  State :  "  We  have  obtained  a  right  to  re- 
cover our  slaves,  in  whatever  part  of  America  they  may  take  refuge; 
which  is  a  right  we  had  not  before." 

But,  further,  does  not  the  language  of  this  provision,  in  the  precise 
terms  used,  '^  shall  not  be  discharged  from  such  service  or  labor," 
show  that  the  States,  surrendering  the  right  to  discharge,  meant  to 
exclude  themselves  from  legislating  a  mode  of  trial  which,  from  the 
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time  it  would  take,  would  be  a  qualified  or  temporaiy  discharge  to 
the  injury  of  the  owner  ?  Would  not  a  postponement  of  the  trial  of 
a  fugitive  owing  service  or  labor,  for  one  month,  be  a  loss  to  the 
owner  of  his  service,  equivalent  to  a  discharge  for  that  time  ?  And 
if  a  State  can  postpone,  by  legislation,  the  trial  for  one  month,  may 
it  not  do  so  for  a  longer  time  ?  And,  whether  it  be  for  a  longer  or  a 
shorter  time,  is  it  not  a  dischsurge  from  service,  for  whatever  time  it 
may  be  ?  It  is  no  answer  to  this  argument  to  say,  that  time  is  nec- 
essarily involved  in  the  prosecution  of  aU  rights.  The  question  here 
is,  not  as  to  a  time  being  more  or  less  necessary,  but  as  to  the  right 
of  a  State,  by  regulations,  to  try  the  obligation  of  a  fugitive  to  ser- 
vice or  labor,  to  fix  in  its  discretion  the  time  it  may  take. 

The  subject  might  be  further  discussed  and  illustrated  by  argu- 
ments equally  cogent  with  those  already  given.  But  I  forbear.  For 
the  foregoing  reasons,  in  addition  to  those  given  in  the  opinion  of 
the  court,  I  am  constrained  to  come  to  the  conclusion,  that  the 
right  of  legislating  upon  that  clause  in  the  constitution, 
•  preventing  the  States  from  discharging  fugitive  slaves,  is  [  *  ^649  ] 
exclusively  in  the  congress  of  the  United  States.  I  am  as 
little  indined  as  any  one  can  be  to  deny,  in  a  doubtful  case,  a  right 
of  legislation  in  the  States ;  but  I  cannot  concede  that  it  exists  under 
the  constitution  in  a  c€we  relating  to  the  property  of  some  of  the 
States,  in  which  the  others  have  no  interest ;  and  whose  legislators, 
from  the  nature  of  the  subject,  and  the  human  mind  in  relation  to  it, 
cannot  be  supposed  to  be  best  fitted  to  secure  the  right  guaranteed 
by  the  constitution. 

I  had  intended  to  give  an  account  of  the  beginning  and  progress 
of  the  legislation  of  the  States  upon  this  subject ;  but  my  remarks 
are  already  so  much  extended,  that  I  must  decline  doing  so.  It 
would  have  shown,  perhaps,  as  much  as  any  other  instance,  hoAV  a 
mistaken,  doubtful,  and  hesitating  exercise  of  power  in  the  com- 
mencement becomes,  by  use,  a  conviction  of  its  correctness.  It  would 
also  have  shown  that  the  legislation  of  the  States,  in  respect  to  fugi- 
tive slaves,  and  particularly  that  which  has  most  embarrassed  the 
recovery  of  fugitive  slaves,  has  been  in  opposition  to  an  unbroken 
current  of  decisions  in  the  courts  of  the  States,  and  those  of  the 
United  States.  Not  a  point  has  been  decided  in  the  cause  now  be- 
fore this  court,  which  has  not  been  ruled  in  the  courts  of  Massachu- 
setts, New  York,  and  Pennsylvania,  and  in  other  state  courts.  Judges 
have  differed  as  to  some  of  them,  but  the  courts  of  the  States  have 
announced  all  of  them,  with  the  consideration  and  solemnity  of 
judicial  conclusion.  In  cases,  too,  in  which  the  decisions  were  ap- 
propriate, because  the  points  were  raised  by  the  record* 
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I  consider  the  point  I  have  been  maintaining  more  important  than 
any  other  in  the  opinion  of  the  court.  It  removes  those  causes  wliicb 
have  contributed  more  than  any  other  to  disturb  that  harmony  which 
is  essential  to  the  continuance  of  the  Union.  The  framers  of  the 
constitution  knew  it  to  be  so,  and  inserted  the  provision  in  it.  Here* 
after  they  cannot  occur,  if  the  judgment  of  this  court  in  this  cause 
shall  meet  with  the  same  patriotic  acquiescence  which  the  tribunals 
of  the  States,  and  the  people  of  the  States,  have  heretofore  accorded 
to  its  decisions.  The  recovery  of  fugitive  slaves  will  hereafter  be  ex- 
clusively regulated  by  the  constitution  of  the  United  States,  and  the 

acts  of  congress.       / 
[  *  650  ]      *  Apart  from  the  position  that  the  States  may  legislate  in 

all  cases  where  they  are  not  expressly  prohibited,  or  by  nec- 
essary implication,  the  claim  for  the  States  to  legislate  is  mainly  ad- 
vocated upon  the  ground,  that  they  are  bound  to  protect  free  blacks 
and  persons  of  color  residing  in  them,  from  being  carried  into  slavery 
by  any  summary  process.  The  answer  to  this  is,  that  legislation 
may  be  confined  to  that  end,  and  be  made  effectual,  without  making 
such  a  remedy  applicable  to  fugitive  slaves.  There  is  no  propriety 
in  making  a  remedy  to  protect  those  who  are  free  the  probable  means 
of  freeing  those  who  are  not  so.  It  is  also  said,  the  States  may  aid 
by  remedies,  the  acts  of  congress,  when  they  are  not  in  conflict  with 
them.  I  reply,  congress  has  full  power  to  enact  all  that  such  aid 
could  give ;  and  if  experience  shows  any  deficiency  in  its  enactments, 
congress  will  no  doubt  supply  it.  If  there  are  not  now  agencies 
enough  to  make  the  assertion  of  the  right  to  fugitives  convenient  to 
their  owners,  congress  can  multiply  them.  But  if  it  should  not  be 
done,  better  is  it  that  the  inconvenience  should  be  borne,  than  that 
the  States  should  be  brought  into  collision  upon  this  subject,  as  they 
have  been ;  and  that  they  should  attempt  to  supply  deficiencies,  upon 
their  separate  views  of  what  the  remedies  should  be  to  recover  fugi- 
tive slaves  within  their  jurisdictions. 

I  have  heard  it  suggested,  also,  as  a  reason  why  the  States  should 
legislate  upon  this  subject,  that  congress  may  repeal  the  remedy  it 
has  given,  and  leave  the  provision  unaided  by  legislation ;  and  that 
then  the  States  might  carry  it  into  execution.  Be  it  so ;  but  the 
latter  is  not  needed ;  for,  though  legislation  by  congress  supports  the 
rights  intended  to  be  secured,  there  is  energy  enough  in  the  constitu- 
tion, without  legislation  upon  this  subjeot,  to  protect  and  enforce 
what  it  gives. 

Daniel,  J.  Concurring  entirely,  as  I  do,  with  the  majority  of  the 
court,  in  the  conclusions  they  have  reached  relative  to  the  effect  and 
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validity  of  the  statute  of  Pennsylvania  now  under  review,  it  is 
with  unfeigned  regret  that  I  am  constrained  to  dissent  from  some  of 
the  principles  and  reasonings  which  that  majority,  in  passing  to 
our  common  conclusions,  have  believed  themselves  called  on  to 
affirm. 

*  In  judicial  proceedings  generally,  that  has  been  deemed  [  *  651  ] 
a  safe  and  prudent  rule  of  action,  which  involves  no  rights, 
nor  questions  not  necessary  to  be  considered ;  but  leaves  these  for 
adjudication  where  and  when  only  they  shall  be  presented  directly 
and  unavoidably,  and  when  surrounded  with  every  circumstance 
which  can  best  illustrate  their  character.  If,  in  ordinary  questions 
of  private  interest,  this  rule  is  recommended  by  considerations  of 
prudence,  and  accuracy,  and  justice,  it  is  surely  much  more  to  be  ob- 
served when  the  subject  to  which  it  is  applicable,  is  the  great  funda- 
mental law  of  the  confederacy,  every  clause  and  article  of  which 
affects  the  polity  and  the  acts  of  States. 

Guided  by  the  rule  just  mentioned,  it  seems  to  me  that  the  regular 
action  of  the  court  in  this  case  is  limited  to  an  examination  of  the 
Pennsylvania  statute,  to  a  comparison  of  its  provisions  with  the  third 
clause  of  the  fourth  article  of  the  constitution,  and  with  the  act  of 
congress  of  1793,  with  which  the  law  of  Pennsylvania  is  alleged  to 
be  in  conflict ;  and  that,  to  accomplish  these  purposes,  a  general  defi- 
nition or  contrast  of  the  powers  of  the  state  and  federal  governments 
was  neither  requisite  nor  proper.  The  majority  of  my  brethren,  in 
the  conscientious  discharge  of  their  duty,  have  thought  themselves 
bound  to  pursue  a  different  course ;  and  it  is  in  their  definition  and 
distribution  of  state  and  federal  powers,  and  in  the  modes  and  times 
they  have  assigned  for  the  exercising  those  powers,  that  I  find  myself 
compelled  to  differ  with  them. 

That  portion  of  the  constitution,  which  provides  for  the  recovery 
of  fugitive  slaves,  is  the  third  clause  of  the  2d  section  of  the  fourth 
xirticle ;  and  is  in  these  words :  "  No  person  held  to  service  or  labor 
in  one  State  under  the  laws  thereof,  escaping  into  another,  shall,  in 
consequence  of  any  law  or  regulation  therein,  be  discharged  firom 
such  service  or  labor ;  but  shall  be  delivered  up  on  claim  of  the  party 
to  whom  such  service  or  labor  may  be  due."  The  paramount  author- 
ity of  this  clause  in  the  constitution,  to  guarantee  to  the  owner  the 
right  of  property  in  his  slave,  and  the  absolute  nullity  of  any  state 
power  directly  or  indirectly,  openly  or  covertly,  aimed  to  impair  that 
right,  or  to  obstruct  its  enjoyment,  I  admit,  nay,  insist  upon  to  the 
fullest  extent.  I  contend,  moreover,  that  the  act  of  1793,  made  in 
aid  of  this  clause  of  the  constitution  and  for  its  enforcement,  so 
Cur  as  it  conforms  to  the  constitution,  is  the  supreme  law  to  the 
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[  *  652  ]  States,  and  cannot  *  be  contravened  by  them  without  a  vio- 
lation of  the  constitution.  But  the  majority  of  my  bretfaieni 
proceeding  beyond  these  positions,  assume  the  ground  that  the  clause 
of  the  constitution  above  quoted,  as  an  aflirmative  power  granted  by 
the  constitution,  is  essentially  an  exclusive  power  in  the  federal  gov- 
ernment ;  and,  consequently,  that  any  and  every  exercise  of  authority 
by  the  States  at  any  time,  though  undeniably  in  aid  of  the  guarantee 
thereby  given,  is  absolutely  null  and  void. 

Whilst  I  am  free  to  admit  the  powers  which  are  exclusive  in  the 
federal  government,  some  of  them  became  so  denominated  by  the 
express  terms  of  the  constitution ;  some,  because  they  are  prohibited 
to  the  States ;  and  others,  because  their  existence,  and  much  more 
their  practical  exertion  by  the  two  governments,  would  be  repugnant, 
and  would  neutralize  if  they  did  not  conflict  with  and  destroy  each 
other ;  I  cannot  regard  the  third  clause  of  the  fourth  article  as  fiedUng 
either  within  the  definition  or  meaning  of  an  exclusive  power.  Such 
a  power  I  consider  as  originally  and  absolutely,  and  at  all  times  in- 
compatible with  partition  or  association.  It  excludes  every  thing 
but  itself. 

There  is  a  class  of  powers  originally  vested  in  the  States,  which, 
by  the  theory  of  the  federal  government,  have  been  transferred  to  the 
latter ;  powers,  which  the  constitution  of  itself  does  not  execute,  and 
which  congress  may  or  may  not  enforce,  either  in  whole  or  in  part, 
according  to  its  views  of  policy  or  necessity ;  or  as  it  may  find  them 
for  the  time  beneficially  executed,  or  otherwise,  under  the  state 
authorities.  These  are  not  properly  concurrent,  but  may  be  denomi- 
nated dormant  powers  in  the  federal  government ;  they  may  at  any 
time  be  awakened  into  efficient  action  by  congress,  and  from  that 
time,  so  far  as  they  are  called  into  activity,  will,  of  course,  displace 
the  powers  of  the  States.  But  should  they  again  be  withdrawn  or 
rendered  dormant,  or  should  their  primitive  exercise  by  the  States 
never  be  interfered  with  by  congress,  could  it  be  properly  said  that,  be* 
cause  they  potentially  existed  in  congress,  they  were  therefore  denied 
to  the  States  ?  The  prosperity,  tiie  necessities  of  the  country,  and 
the  soundest  rules  of  constitutional  construction,  appear  to  me  to 
present  a  decided  negative  to  this  inquiry.  Nay,  I  am  prepared  to 
affirm  that,  even  in  instances  wherein  congress  may  have  legislated, 
legislation  by  a  State,  which  is  striotiy  ancillary,  would  not  be  un- 
constitutional or  improper. 
[  *  653  ]  *  The  interpretation  for  which  I  contend  cannot  be  deemed 
a  novelty  in  this  court,  but  rests  upon  more  than  one  of  its 
decisions  upon  the  constitutional  action  of  state  authorities.  In  the 
case  of  Sturges  v.  Crowninshield,  which  brought  in  question  the 


Digitized  byCjOOQlC 


JANUARY  TERM,  1842.  457 

Prigg  v.  The  Commonweftlth  of  Pennsylvania.    16  P. 

right  of  the  States  to  pass  insolvent  or  bankrupt  laws,  Chief  Jastice 
Marshall  holds  the  following  doctrine,  4  Wheat.  192,  193 :  «  The 
counsel  for  the  plaintiff  contend  that  the  grant  of  this  power  to  con- 
gress without  limitation,  takes  it  entirely  from  the  States.  In  sup- 
port of  this  proposition,  they  argue  that  every  power  given  to  congress 
is  necessarily  supreme ;  and  if,  from  its  nature,  or  from  the  words  of 
the  grant,  it  is  apparently  intended  to  be  exclusive,  it  is  as  much  so 
as  if  they  were  expressly  forbidden  to  exercise  it  These  propositions 
have  been  enforced  and  illustrated  by  many  arguments  drawn  from 
different  parts  of  the  constitution.  That  the  power  is  both  unlimited 
and  supreme  is  not  questioned.  That  it  is  exclusive  is  denied  by  the 
counsel  for  the  defendant  In  considering  this  question,  it  must  be 
recollected  that  previous  to  the  formation  of  the  new  constitution  we 
were  divided  into  independent  States,  united  for  some  purposes,  but 
in  most  respects  sovereign.  These  States  could  exercise  almost  every 
legislative  power,  and  amongst  others,  that  of  passing  bankrupt  laws. 
When  the  American  people  created  a  national  legislature  with  cer- 
tain enumerated  powers,  it  was  neither  necessary  nor  proper  to  define 
the  powers  retained  by  the  States.  These  powers  remain  as  they 
were  before  the  adoption  of  the  constitution,  except  so  far  as  they 
may  be  abridged  by  that  instrument  In  some  instances,  as  in  mak- 
ing treaties,  we  find  an  express  prohibition,  and  this  shows  the  sense 
of  the  convention  to  have  been  that  the  mere  grant  of  a  power  to 
congress  did  not  imply  a  prohibition  on  the  States  to  the  exercise  of 
the  same  power."  Again,  p.  198 :  ^  It  does  not  appear  to  be  a  violent 
construction  of  the  constitution,  and  is  certainly  a  convenient  one,  to 
consider  the  powers  of  the  States  as  existing  over  such  cases  as  the 
laws  of  the  Union  do  not  reach.  Be  this  as  it  may,  the  power  of 
congress  may  be  exercised  or  declined  as  the  wisdom  of  that  body 
shall  decide.  It  is  not  the  mere  existence  of  the  power,  but  its  exer- 
cise, which  is  incompatible  with  the  exercise  of  the  same  power  by 
the  States.  It  has  been  said  that  congress  has  exercised  this  power, 
and  by  doing  so  has  extinguished  the  power  of  the  States, 
which  cannot  *  be  revived  by  repealing  the  law  of  congress.  [  *  654  ] 
We  do  not  think  sa  If  the  right  of  the  States  is  not  taken 
away  by  the  mere  grant  of  that  power  to  congress,  it  cannot  be  ex- 
tinguished—  it  can  only  be  suspended  by  enacting  a  general  bank- 
rupt law.  The  repeal  of  that  cannot,  it  is  true,  confer  the  power  on 
the  States,  but  it  removes  a  disability  to  its  exercise,  which  was  cre- 
ated by  the  act  of  congress" 

In  the  case  of  Houston  v.  Moore,  5  Wheat  48,  the  following  doc- 
trine was  held  by  Mr.  Justice  Story,  and  in  accordance  with  the 
opinion  of  the  court  in  that  case.    ^'  The  constitution  containing  a 
VOL,  XIV,  39 


Digitized  byCjOOQlC 


458         SUPREME   COURT  OF  THE   UNITED  STATES. 

Prigg  V,  The  Commonwealth  of  Pennsylvania.    16  P. 

grant  of  powers,  in  many  instances  similar  to  those  already  existing 
in  the  state  governments,  and  some  of  these  being  of  vital  importance 
also  to  state  authority  and  state  legislation,  it  is  not  to  be  admitted 
that  a  mere  grant  of  powers,  in  affirmative  terms,  to  congress,  does, 
per  5e,  transfer  an  exclusive  sovereignty  in  such  subjects  to  the  latter , 
on  the  contrary,  a  reasonable  interpretation  of  that  instrument  neces- 
sarily leads  to  the  conclusion  that  the  powers  so  granted  are  never 
exclusive  of  similar  powers  existing  in  the  States,  except  where  the 
constitution  has,  in  express  terms,  given  an  exclusive  power  to  con- 
gress, or  the  exercise  of  a  like  power  is  prohibited  to  the  States.  The 
example  of  the  first  class  is  to  be  found  in  the  exclusive  legislation 
delegated  to  congress  over  places  purchased  by  the  consent  of  the 
legislature  of  the  State  in  which  the  same  shall  be,  for  forts,  arsenals, 
dock-yards,  &c. ;  of  the  second  class,  the  prohibition  of  a  State  to 
coin  money  or  emit  bills  of  credit;  of  the  third  class,  as  this  court 
have  already  held,  is  the  power  to  establish  an  uniform  rule  of  natu- 
ralization, and  the  delegation  of  admiralty  and  maritime  jurisdiction. 
In  all  other  cases  not  falling  within  the  classes  already  mentioned,  it 
seems  unquestionable  that  the  States  retain  concurrent  authority  with 
congress,  not  only  under  the  eleventh  amendment  of  the  constitution, 
but  upon  the  soundest  principles  of  general  reasoning.  There  is  this 
reserve,  however,  that  in  cases  of  concurrent  authority,  where  tte 
laws  of  the  States  and  of  the  Union  are  in  direct  and  manifest  col- 
lision on  the  same  subject,  those  of  the  Union  being  the  supreme  law 
of  the  land,  are  of  paramount  authority ;  and  the  state  laws,  so  far, 
and  so  far  only,  as  such  incompatibility  exists,  must  necessarily  yield. 

Such  are  the  general  principles  by  which  my  judgment  is 
[  •  655  ]  guided  in  *  every  investigation  of  constitutional  points. 

They  commend  themselves  by  their  intrinsic  equity,  and 
have  been  amply  justified  by  the  great  men  under  whose  guidance 
the  constitution  was  firamed,  as  well  as  by  the  practice  of  the  govern- 
ment of  the  Union.  To  desert  them  would  be  to  deliver  ourselves 
over  to  endless  doubts  and  difficulties,  and  probably  to  hazard  the 
existence  of  the  constitution  itself." 

In  the  case  of  the  City  of  New  York  v.  Miln,  11  Pet  102,  Mr.  Jus- 
tice Barbour,  in  delivering  the  opinion  of  the  court,  lays  down  the 
following  position,  (p.  137,)  as  directly  deducible  from  the  decisions 
in  Gibbons  and  Ogden,  9  Wheat  204,  and  Brown  and  the  State  of 
Maryland,  12  Wheat  419:  «  Whilst  a  State  is  acting  within  lie 
legitimate  scope  of  its  power,  as  to  the  end  to  be  attained,  it  may  use 
whatever  means  being  appropriate  to  that  end  it  may  think  fii^ 
although  they  be  the  same,  or  so  nearly  the  same  as  scarcely  to  be 
distinguished  from  those  adopted  by  congress  acting  under  a  different 
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power,  subject  only  to  this  limitation,  that,  in  the  event  of  collision, 
the  law  of  the  State  most  yield  to  the  law  of  congress.  The  court 
must  be  understood,  of  course,  as  meaning  that  the  law  of  congress 
is  passed  upon  a  subject  within  the  sphere  of  its  power."  In  the 
same  case,  the  following  language  is  held  by  Mr.  Justice  Thompson, 
p.  145 :  ^'  In  the  leading  cases  upon  this  question,  where  the  state 
law  has  been  held  to  be  constitutional,  there  has  been  an  actual  con- 
flict between  the  legislation  of  congress  and  that  of  the  States  upon 
the  right  drawn  in  question.  And  in  all  such  cases  the  law  of  con- 
gress is  supreme.  But  in  the  case  now  before  the  court  no  sucH  con- 
flict arises  ;  congress  has  not  legislated  on  this  subject  in  any  manner 
to  affect  the  question."  And  again,  p.  146,  it  is  said  by  the  same 
judge :  <<  It  is  not  necessary  in  this  case  to  fix  any  limits  upon  the 
legislation  of  congress  and  of  the  States  on  this  subject,  or  to  say  how 
far  congress  may,  under  the  power  to  regulate  commerce,  control 
state  legislation  in  this  respect.  It  is  enough  to  say  that  whatever 
the  power  of  congress  may  be,  it  has  not  been  exercised  so  as  in  any 
manner  to  conflict  with  the  state  law ;  and  if  the  mere  grant  of  the 
power  to  congress  does  not  necessarily  imply  a  prohibition  of  the 
States  to  exercise  the  power  until  congress  assumes  the  power  to  ex- 
ercise it,  no  objection  on  that  ground  can  arise  to  this  law." 

•  Here,  then,  are  recognitions,  repeated  and  explicit,  of  the  [  •666  ] 
propriety,  utility,  and  regularity  of  state  action,  in  reference 
to  powers  confessedly  vested  in  the  general  government,  so  long  as 
the  latter  remains  passive,  or  shall  embrace  within  its  own  action 
only  a  portion  of  its  powers,  and  that  portion  not  comprised  in  the 
proceedings  of  a  state  government ;  and  so  long  as  the  States  shall 
neither  conflict  with  the  measures  of  the  federal  government,  nor 
contravene  its  policy.  From  these  recognitions,  it  must  follow  by 
necessary  consequence  that  powers  vested  in  the  federal  government 
which  are  compatible  with  the  modes  of  execution  just  adverted  to, 
cannot  be  essentially  and  originally,  nor  practically,  exclusive  powers, 
for  whatever  is  exclusive  utterly  forbids,  as  has  been  previously  ob- 
served, all  partition  or  association.  I  hold,  then,  that  the  States  can 
establish  proceedings  which  are  in  their  nature  calculated  to  secure 
the  rights  of  the  slaveholder  guaranteed  to  him  by  the  constitution,  as 
I  shall  attempt  to  show  that  those  rights  can  never  be  so  perfectly 
secured  as  when  the  States  shall,  in  good  faith,  exert  their  authority 
to  assist  in  effectuating  the  guarantee  given  by  the  constitution. 
Fugitives  from  service,  in  attempting  to  flee  either  to  the  non-slave- 
holding  States,  or  into  the  Canadas,  must,  in  many  instances,  pasa 
the  intermediate  States  before  they  can  attain  to  the  point  they  aim 
at 
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If  there  is  a  power  in  the  States  to  aathorize  and  order  their  arrest 
and  detention  for  delivery  to  their  owners,  not  only  will  the  probabil- 
ities of  recovery  be  increased  by  the  performance  of  duties  enjoined 
by  law  upon  the  citizens  of  those  States,  as  well  private  persons  as 
those  who  are  officers  of  the  law,  but  the  incitements  of  interest,  un- 
der the  hope  of  reward,  will,  in  a  certain  class  of  persons,  powerfully 
cooperate  to  the  same  ends.  But  let  it  be  declared  that  the  rights  of 
arrest  and  detention,  with  a  view  of  restoration  to  the  owner,  belong 
solely  to  the  federal  government,  exclusive  of  the  individual  right  of 
the  owner  to  seize  his  property,  and  what  are  to  be  the  consequences  ? 
In  the  first  place,  whenever  the  master,  attempting  to  enforce  his 
right  uf  seizure  under  the  constitution,  shall  meet  with  resistance,  the 
inconsiderable  number  of  federal  officers  in  a  State,  and  their  firequent 
remoteness  from  the  theatre  of  action,  must,  in  numerous  instances, 

at  once  defeat  his  right  of  property,  and  deprive  him  also 
[  *  657  ]  *  of  personal  protection  and  security.    By  the  removal  of 

every  incentive  of  interest  in  state  officers,  or  individuals, 
and  by  the  inculcation  of  a  belief  that  any  cooperation  with  the  mas- 
ter becomes  a  violation  of  law,  the  most  active  and  efficient  auxiliaiy 
which  he  could  possibly  call  to  his  aid  is  entirely  neutraUzed.  Again, 
suppose  that  a  fugitive  firom  service  should  have  fled  to  a  State  where 
slavery  does  not  exist,  and  in  which  the  prevalent  feeling  is  hostile  to 
that  institution,  there  might,  nevertiieless,  in  such  a  community,  be  a 
disposition  to  yield  something  to  an  acknowledged  constitutional 
right  —  something  to  national  comity,  too,  in  the  preservation  of  that 
right ;  but  let  it  once  be  proclaimed  from  this  tribunal  that  any  con- 
cession by  the  States  towards  the  maintenance  of  such  a  right  is  a 
positive  offence,  the  violation  of  a  solemn  duty,  and  I  ask  what  pie- 
text  more  plausible  could  be  offered  to  those  who  sure  disposed  to 
protect  the  fugitive,  or  to  defeat  the  rights  of  the  master  ?  The  con- 
stitution and  the  act  of  congress  would  thus  be  converted  into  instru- 
ments for  the  destruction  of  that  which  they  were  designed  especially 
to  protect  But  it  is  said  that  if  the  States  can  legislate  at  all  upon 
the  subject  of  fugitives  frt)m  service,  they  may,  under  the  guise  of 
regulations  for  securing  the  master's  right,  enact  laws  which,  in  reali* 
ty,  impair  or  destroy  them.  This,  like  every  other  argumeob  drawn 
from  the  possible  abuse  of  power,  is  deemed  neither  fair  nor  logicaL 
It  is  equally  applicable  to  the  exercise  of  power  by  the  federal  as  by 
the  state  governments,  and  might  be  used  in  opposition  to  all  power 
and  aU  government,  as  it  is  undeniable  that  there  is  no  power  and  no 
government  which  is  not  susceptible  of  great  abuses.  But  those  who 
argue  from  such  possible  or  probable  abuses  against  aill  regulations 
by  the  States  touching  this  matter,  should  dbmiss  their  apprehension* 
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under  the  recollection  that  should  those  abases  be  attempted,  the  cor- 
rective  may  be  fonnd,  as  it  is  now  about  to  be  applied  to  some  ex- 
tent in  the  controlling  constitutional  authority  of  tills  court. 

It  has  been  said  that  the  States,  in  the  exercise  of  their  police 
powers,  may  arrest  and  imprison  vagrants  or  fugitives  who  may  en- 
danger the  peace  and  good  order  of  society,  and  by  that  means  con* 
tribute  to  the  recovery  by  the  master  of  his  fugitive  slave.  It  should 
be  recollected,  however,  that  the  police  power  of  a  State  has  no 
natural  affinity  with  her  exterior  relations,  nor  with  those 
*  which  she  sustains  to  her  sister  States,  but  is  confined  to  [  *  658  ] 
matters  strictiy  belonging  to  her  internal  order  and  quiet. 
The  arrest  or  c<Hifinement,  or  restoration  of  a  fugitive,  merely  because 
he  is  such,,  falls  not  regularly  within  the  objects  of  police  regulations, 
for  such  a  person  may  be  obnoxious  to  no  charge  of  violence  or  dis- 
order ;  he  may  be  merely  passing  through  the  State  peaceably  and 
quietly ;  or  he  may  be  under  the  care  and  countenance  of  some  per- 
son affecting  ownership  over  him,  with  the  very  view  of  facilitating 
his  escape.  Under  such  circumstances  he  would  not  be  a  proper  sub- 
ject for  the  exertion  of  the  police  power ;  and  if  not  to  be  challenged 
under  a  different  power  in  the  State,  his  escape  would  be  inevitable, 
however  strong  might  be  the  evidences  of  his  being  a  fugitive.  But 
let  it  be  supposed  that  either  on  account  of  some  offence  actually 
committed,  or  threatened,  or  from  some  internal  regulation  forbidding 
the  presence  of  such  persons  within  a  State,  they  may  be  deemed 
subjects  for  the  exertion  of  the  police  power  proper,  to  what  end 
would  the  exercise  of  that  power  naturally  lead  ?  Fugitives  might 
be  arrested  for  punishment  or  they  might  be  expelled  ,or  deported 
from  the  State.  Nothing  beyond  these  could  be  legally  accomplished, 
and  thus  the  invocation  of  this  police  power,  so  far  from  securing  the 
rights  of  the  master,  would  be  made  an  engine  to  insure  the  depriva- 
tion of  his  property.  Such  are  a  portion  of  the  consequences  which, 
in  my  opinion,  must  flow  from  the  doctrines  affirmed  by  the  majority 
of  the  court — doctrines,  in  my  view,  not  warranted  by  the  constitu- 
tion, nor  by  the  interpretation  heretofore  given  of  that  instrument,  and 
the  assertion  whereof  seemed  not  to  have  been  necessarily  involved 
in  the  adjudication  of  this  cause.  With  the  convictions  jvedominat- 
ing  in  my  mind  as  to  the  nature  and  tendencies  of  these  doctrines ; 
whilst  I  cherish  the  profoundest  respect  for  the  wisdom  and  purity 
of  those  who  maintain  them,  it  would  be  a  dereliction  of  duty  in  me 
to  yield  to  them  a  direct  or  a  tacit  acquiescence  ;  I  therefore  dodare 
my  dissent  from  them. 

SFLean,  J.     As  this  case  involves  questions  deeply  interesting,  if 
39* 
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not  vital,  to  the  permanency  of  the  union  of  these  States,  and  as  I 
differ  on  one  point  from  the  opinion  of  the  court,  I  deem  it  proper  to 

state  my  own  views  on  the  subject 
[  *  659  ]  *  The  plaintiff,  Edward  Prigg,  was  indicted  under  the  1st 
section  of  an  act  of  Pennsylvania,  entitled  "  An  act  to  give 
effect  to  the  provisions  of  the  constitution  of  the  United  States, 
relative  to  fugitives  from  labor,  for  the  protection  of  free  people  of 
color,  and  to  prevent  kidnapping." 

It  provides,  ^  If  any  person  or  persons  shall,  from  and  after  the. 
passing  of  this  act,  by  force  and  violence,  take  and  carry  away,  or 
cause  to  be  taken  or  carried  away,  and  shall  by  fraud  or  false  pre- 
tence, seduce,  or  cause  to  be  seduced,  or  shall  attempt  to  take,  carry 
away,  or  seduce  any  negro  or  mulatto  from  any  part  or  parts  of  this 
commonwealth,  to  any  other  place  or  places  whatsoever,  out  of  this 
commonwealth,  with  a  design  and  intention  of  selling  and  disposing 
of,  or  of  causing  to  be  sold,  or  of  keeping  and  detaining,  or  of 
causing  to  be  kept  and  detained,  such  negro  or  mulatto  as  a  slave  or 
servant  for  life,  or  for  any  term  whatsoever;  every  such  person  or 
persons,  his  or  their  aiders  or  abettors  shall,  on  conviction  thereof  be 
deemed  guilty  of  felony,  and  shall  be  fined  in  a  sum  not  less  than 
five  hundred  nor  more  than  one  thousand  dollars,  and  shall  be 
sentenced  to  imprisonment  and  hard  labor  not  less  than  seven  nor 
more  than  twenty-one  years." 

The  plaintiff  being  a  citizen  of  Maryland,  with  others,  took  Mar- 
garet Morgan,  a  colored  woman,  and  a  slave,  by  force  and  violence, 
without  the  certificate  required  by  the  act  of  congress,  from  the  State 
of  Pennsylvania,  and  brought  her  to  the  State  of  Maryland.  By  an 
amicable  arrangement  between  the  two  States,  judgment  was  entered 
against  the  defendant,  in  the  court  where  the  indictment  was  found; 
and  on  the  cause  being  removed  to  the  supreme  court  of  the  State, 
that  judgment,  pro  formdj  was  affirmed.  And  the  case  is  now  here 
for  our  examination  and  decision. 

The  last  clause  of  the  2d  section  of  the  4th  article  of  the  constitu- 
tion of  the  United  States,  declares  that,  <^  No  person  held  to  service 
or  labor  in  one  State,  under  the  laws  Hiereof,  escaping  into  another, 
shall  in  consequence  of  any  law  or  regulation  therein,  be  discharged 
from  such  service  or  labor;  but  shall  be  delivered  up  on  claim  of  the 
party  to  whom  such  service  or  labor  may  be  due." 

This  clause  of  the  constitution  is  now,  for  the  first  time,  brought 
before  this  court  for  consideration. 
[  •  660  ]      •  That  the  constitution  was  adopted  in  a  spirit  of  com- 
promise, is  matter  of  history.     And  all  experience  shows 
ihat|  to  attain  thei  great  objects  of  this  fundamental  law,  it  most  be 
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oonstraed  and  enforced  in  a  spirit  of  enlightened  forbearance  and 
justice.  Without  adverting  to  other  conflicting  views  and  interests 
of  the  States  represented  in  the  general  convention,  the  subject  of 
slavery  was  then,  as  it  is  now,  a  most  delicate  and  absorbing  con- 
sideration. In  some  of  the  States,  it  was  considered  an  evil,  and  a 
strong  opposition  to  it,  in  all  its  forms,  was  felt  and  expressed.  In 
others  it  was  viewed  as  a  cherished  right,  incorporated  into  the 
social  compact,  and  sacredly  guarded  by  law. 

Opinions  so  conflicting,  and  which  so  deeply  pervaded  the  elements 
of  society,  could  be  brought  to  a  reconciled  action  only  by  an  exer* 
cise  of  exalted  patriotism.  Fortunately  for  the  count^,  this  patri^ 
otism  was  not  wanting  in  the  convention  and  in  the  States.  The 
danger  of  discord  and  ruin  was  seen,  and  felt,  and  acknowledged ; 
and  this  led  to  the  formation  of  the  confederacy.  The  constitution 
as  it  is,  cannot  be  said  to  have  embodied  in  all  its  parts,  the  peculiar 
views  of  any  great  section  of  the  Union ;  but  it  was  adopted  by  a 
wise  and  far-reaching  conviction,  that  it  was  the  best  which,  under 
the  circumstances,  could  be  devised;  and  that  its  imperfections 
would  be  lost  sight  of,  if  not  forgotten,  in  the  national  prosperity  and 
glory  which  it  would  secure, 

A  law  is  better  understood  by  a  knowledge  of  the  evils  which  led 
to  its  adoption.  And  this  applies  most  strongly  to  a  fundamental 
law. 

At  an  early  period  of  our  history,  slavery  existed  in  all  the  colonies, 
aild  fugitives  from  labor  were  claimed  and  delivered  up  under  a 
spirit  of  comity  or  conventional  law  among  the  colonies.  The  articles 
of  confederation  contained  no  provision  on  the  subject,  and  there  can 
be  no  doubt  that  the  provision  introduced  into  the  constitution  was 
the  result  of  experience  and  manifest  necessity.  A  matter  so  deli- 
cate, important,  and  exciting,  was  very  properly  introduced  into  the 
organic  law. 

Does  the  provision,  in  regard  to  the  reclamation  of  fugitive  slaves, 
vest  the  power  exclusively  in  the  federal  government  ? 

This  must  be  determined  from  the  language  of  the  constitution, 
and  the  nature  of  the  power. 

The  language  of  the  provision  is  general     It  covers  the 
whole  *  ground,  not  in  detail,  but  in  principle.     The  States  [  *661  ] 
are  inhibited  from  passing  ^  any  law  or  regulation  which 
shall  discharge  a  fugitive  slave  from  the  service  of  his  master ; "  and 
a  positive  duty  is  enjoined  on  them  to  deliver  him  up,  ^^  on  claim  of 
the  party  to  whom  his  service  may  be  due." 

The  nature  of  the  power  shows  that  it  must  be  exclusive. 

It  was  designed  to  protect  the  rights  of  the  master,  and  against 
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whom  ?  Not  against  the  State,  nor  the  peojde  of  the  State  in  whidi 
he  resides ;  but  against  the  people  and  the  legislative  action  of  other 
States  where  the  fugitive  from  labor  might  be  fonnd.  Under  the 
confederation,  the  master  had  no  legal  means  of  enforcing  his  rights 
in  a  State  opposed  to  slavery.  A  disregard  of  rights  thus  asserted 
was  deeply  felt  in  the  South.  It  produced  great  excitement,  and 
would  have  led  to  results  destructive  of  the  Union.  To  avoid  this, 
the  constitutional  guarantee  was  essentiaL 

The  necessity  for  this  provision  was  found  in  the  views  and  feel- 
ings of  the  people  of  the  States  opposed  to  slavery ;  and  who,  undo 
such  an  influence,  could  not  be  expected  favorably  to  regard  the 
rights  of  the  master.  Now  by  whom  is  this  paramount  law  to  be 
executed  ? 

It  is  contended  that  the  power  to  execute  it  rests  with  the  States. 
The  law  was  designed  to  protect  the  rights  of  the  slaveholder  against 
the  States  opposed  to  those  rights ;  and  yet  by  this  argument,  the 
effective  power  is  in  the  hands  of  those  on  whom  it  is  to  operate. 

This  would  produce  a  strange  anomaly  in  the  history  of  legislation. 
It  would  show  an  inexperience  and  folly  in  the  venerable  framers  of 
the  constitution,  from  which,  of  all  pubUc  bodies  that  ever  assembled, 
ihey  were,  perhaps,  most  exempt 

The  clause  of  the  constitution  under  consideration  declares  that  no 
fugitive  from  labor  shall  be  discharged  from  such  labor,  by  any  law 
or  regulation  of  the  State  into  which  he  may  have  fled.  Is  the  State 
to  judge  of  this  ?  Is  it  left  for  the  State  to  determine  what  effect 
shall  be  given  to  this  and  other  parts  of  the  provision  ? 

This  power  is  not  susceptible  of  division.  It  is  a  part  of  the  funda- 
notental  law,  and  pervades  the  Union.  The  rule  of  action  which  it 
prescribes  was  intended  to  be  the  same  in  all  the  States. 
[  *  662  ]  This  is  essential  to  the  attainment  of  the  objects  of  the  *law. 
If  the  efiect  of  it  depended,  in  any  degree,  upon  the  coa- 
struction  of  a  State  by  legislation  or  otherwise,  its  spirit,  if  not  its 
letter,  would  be  disregarded.  This  would  not  proceed  from  any 
settled  determination  in  any  State  to  violate  the  fundamental  role, 
but  from  habits  and  modes  of  reasoning  on  the  subject  Such  is  the 
diversity  of  human  judgment,  that  opposite  conclusions,  equally 
honest,  are  often  drawn  from  the  same  premises.  It  is,  therefore, 
essential  to  the  muform  efficacy  of  this  constitutional  provision 
that  it  should  be  considered,  exclusively,  a  federal  power.  It  is  in 
its  nature  as  much  so  as  the  power  to  regulate  commerce,  or  that  of 
foreign  intercourse. 

To  give  full  efiect  to  this  provision,  was  legislation  necessaiy? 
Congress,  by  the  passage  of  the  act  of  1793,  legislated  on  the  subject. 
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and  this  shows  how  this  provision  was  construed  shortly  after  its 
adoption ;  and  the  reasons  which  were  deliberately  considered,  and 
which  led  to  the  passage  of  the  act,  show  clearly  that  it  was  neces- 
sary. These  reasons  will  be  more  particularly  referred  to  under 
another  head  of  the  argument.  But  looking  only  at  the  constitution, 
the  propriety,  if  not  the  necessity  of  legislation  is  seen. 

The  constitution  provides  that  the  fugitive  from  labor  shall  be 
delivered  up,  on  claim  being  made  by  the  person  entitled  to  such 
labor  ;  but  it  is  silent  as  to  how  and  on  whom  this  claim  shall  be 
made.  The  act  of  congress  provides  for  this  defect  and  uncertainty 
by  establishing  the  mode  of  procedure. 

It  is  contended  that  the  power  to  legislate  on  this  subject  is  con- 
currentiy  in  the  States  and  federal  government  That  the  acts  of 
the  latter  are  paramount,  but  that  the  acts  of  the  former  must  be 
regarded  as  of  authority,  until  abrogated  by  the  federal  power.  How 
a  power,  exercised  by  one  sovereignty  can  be  caUed  concurrent, 
which  may  be  abrogated  by  another,  I  cannot  comprehend.  A  con- 
current power,  from  its  nature,  I  had  supposed  must  be  equal.  K 
the  federal  government,  by  legislating  on  the  subject,  annuls  all  state 
legislation  on  the  same  subject,  it  must  follow  that  the  power  is  in 
the  federal  government  and  not  in  the  State. 

Taxation  is  a  power  common  to  a  State  and  the  general  govern- 
ment, and  it  is  exercised  by  each  independentiy  of  the  other.  And 
this  must  be  the  character  of  all  concurrent  powers. 

It  is  said  that  a  power  may  be  vested  in  the  federal 
government  *  which  remains  dormant,  and  that  in  such  case  [  *663  ] 
a  State  may  legislate  on  the  subject    In  the  case  supposed, 
whence  does  the  legislature  derive  its  power  ?    Is  it  derived  from  the 
constitution  of  the  State,  or  the  constitution  of  the  United  States  ? 

If  the  power  is  given  by  the  state  constitution,  it  must  follow  that 
it  may  be  exercised  independentiy  of  the  federal  power ;  for  it  is  pre- 
sumed no  one  will  sanction  the  doctrine  that  congress,  by  legislation, 
may  abridge  the  constitutional  power  of  a  State. 

How  can  the  power  of  the  State  be  derived  from  the  federal  con- 
stitution ?  Is  it  assumed  on  the  ground  that  congress,  having  the 
power,  have  failed  to  exercise  it  ?  Where  is  such  an  assumption  to 
end  ?  May  it  not  be  applied  with  equal  force  and  propriety  to  the 
whole  ground  of  federal  legislation ;  excepting  only  the  powers  in- 
hibited to  the  States  ?  Congress  have  not  legislated  upon  a  certain 
subject,  but  this  does  not  show  that  they  may  not  have  duly  consid* 
ered  it  Or,  they  may  have  acted  without  exhausting  the  power 
Now,  in  my  judgment,  it  is  illogical  and  unconstitutional  to  hold  that 
in  either  of  these  cases  a  State  may  legislate. 
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Is  this  a  vagrant  power  of  the  State,  like  a  floating  land  wairanti 
to  be  located  on  the  first  vacant  spot  that  shall  be  found  ?  May  a 
State  occupy  a  fragment  of  federal  power  which  has  not  been  exer- 
cised, and,  like  a  tenant  at  will,  continue  to  occupy  it  until  it  shall 
have  notice  to  quit  ? 

No  such  power  is  derived  by  implication  from  the  federal  constitu- 
tion. It  defines  the  powers  of  the  general  government,  and  imposes 
certain  restrictions  and  duties  on  the  States.  But  beyond  this,  it  in 
no  degree  affects  the  powers  of  the  States.  The  powers  which  be- 
long to  a  State  are  exercised  independently.  In  its  sphere  of  sov- 
ereignty it  stands  on  an  equality  with  the  federal  government,  and  is 
not  subject  to  its  control.  It  would  be  as  dangerous  as  humiliating 
to  the  rights  of  a  State,  to  hold  that  its  legislative  powers  were  exer- 
cised to  any  extent,  and  under  any  circumstances,  subject  to  the  par- 
amount action  of  congress.  Such  a  doctrine  would  lead  to  serious 
and  dangerous  conflicts  of  power. 

The  act  of  1793  seems  to  cover  the  whole  constitutional  ground. 
The  3d  section  provides :  <'  That  when  a  person  held  to  labor  in  any 
State  or  territory  of  the  United  States,  under  the  laws  there- 
[  •664  ]  of,  *  shall  escape  into  any  other  of  the  said  States  or  terri- 
tories, the  person  to  whom  such  labor  or  service  may  be  due, 
his  agent  or  attorney,  is  empowered  to  seize  or  arrest  rach  fugitive 
from  labor,  and  to  take  him  or  her  before  any  judge  of  the  circuit  or 
district  courts  of  the  United  States  residing  or  being  within  the 
State,  or  before  any  magistrate  of  a  county,  city,  or  town  corporate, 
wherein  such  seizure  or  arrest  shall  be  made ;  and  upon  proof,  to  the 
satisfaction  of  such  judg^  or  magistrate,  either  by  oral  testimony  or 
affidavit,  &c.,  that  the  person  so  seized  or  arrested,  doth,  under  the  laws 
of  the  State  or  territory  from  which  he  or  she  fled,  owe  service  or 
labor  to  the  person  claiming  him  or  her,  it  shall  be  the  duty  of  such 
judge  or  magistrate  to  give  a  certificate  thereof  to  such  claimant,  his 
agent,  or  attorney,  which  shall  be  sufficient  warrant  for  removing  said 
fugitive  to  the  State  from  which  he  or  she  fled." 

The  4th  section  imposes  a  penalty  on  any  person  who  shall  ob- 
struct or  hinder  such  claimant,  his  agent,  or  attorney,  &;c.,  or  shall 
rescue  such  fugitive  when  so  arrested,  &c. 

It  seems  to  be  taken  as  a  conceded  point  in  the  argument,  that 
congress  had  no  power  to  impose  duties  on  state  officers,  as  provided 
in  the  above  act.  As  a  general  principle,  this  is  true ;  but  does  not 
the  case  under  consideration  form  an  exception  ?  Congress  can  no 
more  regulate  the  jurisdiction  of  the  state  tribuncds,  than  a  State  can 
define  the  judicial  power  of  the  Union.  The  officers  of  each  govern- 
ment are  responsible  only  to  the  respective  authorities  under  which 
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they  are  commissioned.  But  do  not  the  clauses  in  the  constitution 
in  regard  to  fagitives  from  labor,  and  from  justice,  give  congress  a 
power  over  state  officers,  on  these  subjects  ?  The  power  in  both  the 
cases  is  admitted  or  proved  to  be  exclusively  in  the  federal  govern- 
ment 

The  clause  in  the  constitution  preceding  the  one  in  relation  to 
fugitives  from  labor,  declares  that:  ^<A  person  charged  in  any  Stale 
with  treason,  felony,  or  other  crime,  who  shall  flee  from  justice,  and 
be  found  in  another  State,  shall,  on  demand  of  the  executive  author- 
ity of  the  State  from  which  he  fled,  be  delivered  up  to  be  removed 
to  the  State  having  jurisdiction  of  the  crime." 

In  the  1st  section  of  the  act  of  1793,  congress  have  provided  that, 
on  demand  being  made  as  above,  "it  shall  be  the  duty  of 
*the  executive  authority  to  cause  the  person  demanded  to  [  *665'] 
be  arrested,  &a 

The  constitutionality  of  this  law,  it  is  believed,  has  never  been 
questioned.  It  has  been  obeyed  by  the  governors  of  States,  who 
have  uniformly  eudtnowledged  its  obligation.  To  some  demands 
surrenders  have  not  been  made ;  but  the  refusals  have,  in  no  instance, 
been  on  the  ground  that  the  constitution  and  act  of  congress  were 
of  no  binding  force.     Other  reasons  have  been  assigned. 

Now,  if  congress  may  by  legislation  require  this  duty  to  be  per- 
formed by  the  highest  state  officer,  may  they  not  on  the  same  princi- 
ple, require  appropriate  duties  in  regard  to  the  surrender  of  fagitives 
from  labor,  by  other  state  officers.  Over  these  subjects  the  constitu- 
tional power  is  the  same. 

In  both  cases  the  act  of  1793  defines  on  what  evidence  the  delivery 
shall  be  made.  This  was  necessary,  as  the  constitution  is  silent  on 
the  subject  The  act  provides  that  on  claim  being  made  of  a  fugi- 
tive from  labor,  "  it  shall  be  the  duty  of  such  judge  or  magistrate  to 
give  a  certificate  that  the  person  claimed  owes  services  to  the  claim- 
ant" 

The  constitution  requires  "  that  such  person  shall  be  delivered  up, 
on  claim  of  the  party  to  whom  the  service  is  due."  Here  is  a  posi- 
tive  duty  imposed;  and  congress  have  said  in  what  mode  this  duty 
shall  be  performed.  Had  they  not  power  to  do  so  ?  If  the  consti- 
tution was  designed,  in  this  respect,  to  require,  not  a  negative  but  a 
positive  duty  on  the  State,  and  the  people  of  the  State,  where  the 
fugitive  from  labor  may  be  found ;  of  which,  it  would  seem,  there 
can  be  no  doubt;  it  must  be  equally  dear  that  congress  may  pre- 
scribe in  what  manner  the  claim  and  surrender  shall  be  made.  I  am 
therefore  brought  to  the  conclusion  that,  although,  as  a  general  prin- 
ciple, congress  ca^not  impose  duties  on  state  officers,  yet  in  the  cases 
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of  fugitives  from  labor  and  from  justice,  they  liave  the  power  to  do 
so. 

In  the  case  of  Martin's  Lessee  v.  Hunter,  1  Wheat  304,  this  court 
say :  '<  The  language  of  the  constitution  is  imperative  on  the  States 
as  to  the  performance  of  many  duties.  It  is  imperative  on  the  state 
legislatures  to  make  laws  prescribing  the  time,  place,  and  manner  of 
holding  elections  for  senators  and  representatives,  and  for  electors  of 
President  and  Vice-President  And  in  these,  as  well  as  in 
[  *666  ]  •  other  cases,  congress  have  a  right  to  revise,  amend,  or 
snpersede  the  laws  which  may  be  passed  by  tile  state 
legislatures." 

Now,  I  do  not  insist  on  the  exercise  of  the  federal  power  to  the 
extent  as  here  laid  down.  I  go  no  further  than  to  say,  that  where 
the  constitution  imposes  a  positive  duty  on  a  State  or  its  officers  to 
surrender  fugitives,  that  congress  may  prescribe  the  mode  of  proof, 
and  the  duty  of  the  state  officers. 

This  power  may  be  resisted  by  a  State,  and  there  is  no  means  of 
coercing  it  In  this  view,  the  power  may  be  considered  an  important 
one.  So  the  supreme  court  of  a  State  may  refuse  to  certify  its 
record  on  a  writ  of  error  to  the  supreme  court  of  the  Union,  under 
the  25th  section  of  the  Judiciary  Act  But  resistance  to  a  constitu- 
tional authority  by  any  of  the  state  functionaries,  should  not  be  anti- 
cipated ;  and  if  made,  the  federal  government  may  rely  upon  its  own 
agency  in  giving  effect  to  the  laws. 

I  come  now  to  a  most  deUcate  and  important  inquiry  in  this  case, 
and  that  is,  whether  the  claimant  of  a  fugitive  from  labor  may  seize 
and  remove  him  by  force  out  of  the  State  in  which  he  may  be  found, 
in  defiance  of  its  laws.  I  refer  not  to  laws  which  are  in  conffict 
with  the  constitution,  or  the  act  of  1793.  Such  state  laws,*  I  have 
already  said,  are  void.  But  I  have  reference  to  those  Islws  which 
regulate  the  police  of  the  State,  maintain  the  peace  of  its  citizens, 
and  preserve  its  territory  and  jurisdiction  from  acts  of  violence. 

About  the  time  of  the  adoption  of  the  constitution,  a  colored  man 
was  seized  by  several  persons  in  the  State  of  Pennsylvania,  and  for- 
cibly removed  out  of  it,  with  the  intent,  as  charged,  to  enslave  him. 
This  act  was  then,  as  it  is  now,  a  criminal  offence  by  the  law  of 
Pennsylvania.  Certain  persons  were  indicted  for  this  offence ;  and 
in  the  year  1791,  the  governor  of  Pennsylvania  demanded  of  the 
governor  of  Virginia  the  persons  indicted,  as  fugitives  from  justice. 

The  governor  of  Virginia  submitted  the  case  to  the  attorney-gen- 
eral of  that  State,  who  decided  that  the  offence  charged  in  the  indict- 
ment was  not  such  a  crime  as,  under  the  constitution,  required  a  sur- 
render.    He  also  held,  "  that  control  over  the  persons  charged  ought 
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not  to  be  acquired  by  any  force  not  specified  and  delegated  by  posi- 
tive law."     The  governor  of  Virginia  refused  to  arrest  the 

*  defendants,  and  deliver  them  to  the  authorities  of  Penn-  [  *  667  ] 
sylvania.     The  correspondence  between  the  governors,  and 

the  opinion  of  the  attorney-general  of  Virginia,  with  other  papers 
relating  to  the  case,  were  transmitted  to  the  President  of  the  United 
States,  who  laid  them  before  congress.  And  there  can  be  no  doubt 
that  this  correspondence,  and  the  forcible  removal  of  the  colored  per- 
son, which  gave  rise  to  it,  led  to  the  passage  of  the  act  of  1793. 

It  is  not  unworthy  of  remark,  that  a  controversy  on  this  subject 
should  first  have  arisen  after  the  adoption  of  the  constitution,  in 
Pennsylvania ;  and  that  after  a  lapse  of  more  than  half  a  century,  a 
controversy  involving  a  similar  act  of  violence  should  be  brought  be- 
fore this  court,  for  the  first  time,  from  the  same  State. 

Both  the  constitution  and  the  act  of  1793,  require  the  fugitive  from 
labor  to  be  delivered  up  on  claim  being  made,  by  the  party  or  his 
agent,  to  whom  the  service  is  due.  Not  that  a  suit  should  be  regu- 
larly instituted  The  proceeding  authorized  by  the  law  is  summary 
and  informal  The  fugitive  is  seized  by  the  claimant,  and  taken  be- 
fore a  judge  or  magistrate  within  the  State,  and  on  proof,  parol  or 
written,  that  he  owes  labor  to  the  claimant,  it  is  made  the  duty  of 
the  judge  or  magistrate  to  give  the  certificate,  which  authorizes  the 
removal  of  the  fugitive  to  the  State  from  whence  he  absconded. 

The  counsel  inquire  of  whom  the  claim  shall  be  made.  And  they 
represent  that  the  frigitive,  being  at  large  in  the  State,  is  in  the  cus- 
tody of  no  one,  nor  under  the  protection  of  the  State,  so  that  the 
daim  cannot  be  made,  and  consequentiy  that  the  claimant  may  seize 
the  fugitive  and  remove  him  out  of  the  State. 

A  perusal  of  the  act  of  congress  obviates  this  difiSlculty,  and  the 
consequence  which  is  represented  as  growing  out  of  it 

The  act  is  framed  to  meet  the  supposed  case.  The  fugitive  is  pre- 
sumed to  be  at  large,  for  the  claimant  is  authorized  to  seize  him. 
After  seizure,  he  is  in  custody ;  before  it,  he  was  not  And  the  claim- 
ant is  required  to  take  him  before  a  judicial  officer  of  the  State ;  and 
it  is  before  such  officer  his  claim  is  to  be  made. 

To  suppose  that  the  claim  is  not  to  be  made,  and  indeed  cannot 
be  unless  the  fugitive  be  in  the  custody  or  possession  of  some  public 
officer  or  individual,  is  to  disregard  the  letter  and  spirit  of  the  act  of 
1793.     There  is  no  act  in  the  statute-book  more  precise 

*  in  its  language,  and,  as  it  would  seem,  less  liable  to  mis-  [  *668  ] 
construction.   In  my  judgment,  there  is  not  the  least  found- 
ation in  the  act  for  the  right  asserted  in  the  argument,  to  take  the 
fugitive  by  force  and  remove  him  out  of  the  State. 

VOL.   XIV.  40 
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Such  a  proceeding  can  receive  no  sanction  under  the  act,  for  it  is 
in  express  violation  of  it  The  claimant  having  seized  the  fugitive,  is 
required  by  the  act  to  take  him  before  a  federal  judge  within  the 
State,  or  a  state  magistrate  within  the  county,  city,  or  town  corpo- 
rate, within  which  the  seizure  was  made.  Now,  can  there  be  any 
pretence  that  after  the  seizure  under  the  statute,  the  claimant  may 
disregard  the  other  express  provision  of  it,  Iby  taking  the  fugitive 
without  claim  out  of  the  State.  But  it  is  said  the  master  may  seize 
his  slave  wherever  he  finds  him,  if  by  doing  so  he  does  not  violate  the 
public  peace ;  that  the  relation  of  master  and  slave  is  not  affected  by 
the  laws  of  the  State  to  which  the  slave  may  have  fled,  and  where  he 
is  found. 

If  the  master  has  a  right  to  seize  and  remove  tiie  slave  without 
claim,  he  can  commit  no  breach  of  the  peace  by  using  all  the  force 
necessary  to  accomplish  his  object. 

It  is  admitted  that  the  rights  of  the  master,  so  far  as  regards  the 
services  of  the  slave,  are -not  impaired  by  this  change ;  but  the  mode 
of  asserting  them,  in  my  opinion,  is  essentially  modified.  In  the 
State  where  the  service  is  due,  the  master  needs  no  other  law  than 
the  law  of  force  to  control  the  action  of  the  slave.  But  can  this  law 
be  applied  by  the  master  in  a  State  which  makes  the  act  unlawful? 

Can  the  master  seize  his  slave  and  remove  him  out  of  the  State  in 
disregard  of  its  laws,  as  he  might  take  his  horse  which  is  running  at 
large  ?  This  ground  is  taken  in  the  argument  Is  there  no  differ- 
ence in  principle  in  these  cases  ? 

The  slave,  as  a  sensible  and  human  being,  is  subject  to  the  local 
authority  into  whatsoever  jurisdiction  he  may  go.  He  is  answerable 
under  the  laws  for  his  acts,  and  he  may  daim  their  protection.  The 
State  may  protect  him  against  all  the  world  except  the  daim  of  his 
master.  Should  any  one  commit  lawless  violence  on  the  slave,  the 
offender  may  unquestionably  be  punished;  and  should  the  slave 
commit  murder,  he  may  be  detained  and  punished  for  it  by 
[  *  669  ]  the  State,  in  disregard  of  the  claim  of  the  *  master.  Be- 
ing within  the  jurisdiction  of  a  State,  a  slave  bears  a  very 
different  relation  to  it  firom  that  of  mere  property. 

In  a  State  where  slavery  is  allowed,  every  colored  person  ia  pre- 
sumed to  be  a  slave ;  and  on  the  same  principle,  in  a  non-slawhold- 
ing  State,  every  person  is  presumed  to  be  free,  without  regard  to 
color.  On  this  prindple,  the  States,  both  slaveholding  and  non- 
slaveholding,  legislate.  The  latter  may  prohibit,  as  Pennsylvania 
has  done,  under  a  certain  penalty,  the  forcible  removed  of  a  colored 
person  out  of  the  State.  Is  such  law  in  conflict  with  the  act  of 
1793? 
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The  act  of  1793  authorizes  a  forcible  seizure  of  the  slave  by  the 
master,  not  to  take  him  out  of  the  State,  but  to  take  him  before 
some  judicial  officer  within  it  The  act  of  Pennsylvania  punishes  a 
forcible  removal  of  a  colored  person  out  of  the  State.  Now,  here  is 
no  conflict  between  the  law  of  the  State  and  the  law  of  congress. 
The  execution  of  neither  law  can,  by  any  just  interpretation,  in  my 
opinion,  interfere  with  the  execution  of  the  other.  The  laws  in  this 
respect  stand  in  harmony  with  each  other. 

It  is  very  clear  that  no  power  to  seize  and  forcibly  remove  the  slave, 
without  claim,  is  given  by  the  act  of  congress.  Can  it  be  exercbed 
under  the  constitution  ?  Congress  have  legislated  on  the  constitu- 
tional power,  smd  have  directed  the  mode  in  which  it  shall  be  exe- 
cuted.  The  act,  it  is  admitted,  covers  the  whole  ground ;  and  that 
it  is  constitutional  there  seems  to  be  no  reason  to  doubt  Now, 
under  such  circumstances,  can  the  provisions  of  the  act  be  disre- 
garded, and  an  assumed  power  set  up  under  the  constitution  ?  This 
is  believed  to  be  wholly  inadmissible  by  any  known  rule  of  con- 
struction. 

The  terms  of  the  constitution  are  general,  and  like  many  other 
powers  in  that  instrument,  require  legislation.  In  the  language  of 
this  court,  in  Martin  v.  Hunter,  1  Wheat  304,  ^  the  powers  of  the 
constitution- are  expressed  in  general  terms,  leaving  tb  the  legislature, 
£rom  time  to  time,  to  adopt  its  own  means  to  effectuate  legitimate 
objects,  and  to  mould  and  model  the  exercise  of  its  powers,  as  its 
own  wisdom  and  the  public  interests  should  require." 

This,  congress  have  done  by  the  act  of  1793.  It  gives  a  summary 
and  effectual  mode  of  redress  to  the  master,  and  is  he  not 
*  bound  to  pursue  it?  It  is  the  legislative  construction  of  [  '670  ] 
the  constitution ;  and  is  it  not  a  most  authoritative  con- 
struction ?  I  was  not  prepared  to  hear  the  counsel  contend  that, 
notwithstanding  this  exposition  of  the  constitution,  and  ample  rem- 
edy provided  in  the  act,  the  master  might  disregard  the  act  and  set 
up  bis  right  under  the  constitution.  And  having  taken  this  step,  it 
was  easy  to  take  another,  and  say,  that  this  right  may  be  asserted  by 
a  forcible  seizure  and  removal  of  the  fugitive. 

This  would  be  a  most  singular  constitutional  provision.  It  would 
extend  the  remedy  by  recaption  into  smother  sovereignty,  which  is 
sanctioned  neither  by  the  common  law  nor  the  law  of  nations.  K  the 
master  may  lawfully  seize  and  remove  the  fugitive  out  of  the  State 
where  he  may  be  found,  without  an  exhibition  of  his  claim,  he  may 
lawfully  resist  any  force,  physical  or  legal,  which  the  State,  or  the 
citizens  of  the  State,  may  interpose. 

To  hold  that  he  must  exhibit  his  claim,  in  case  of  resistance,  is  to 
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abandon  the  ground  assumed.  He  is  engaged,  it  is  said,  in  the  law« 
fnl  prosecution  of  a  constitutional  right  All  resistance,  then,  by 
whomsoever  made,  or  in  whatsoever  form,  must  be  illegaL  Under 
such  circumstances  the  master  needs  no  proof  of  his  claim,  though 
he  might  stand  in  need  of  additional  physical  power.  Having  ap- 
pealed to  this  power,  he  has  only  to  collect  a  sufficient  force  to  put 
down  all  resistamce  and  attain  his  object  Having  done  this,  he  not 
only  stands  acquitted  and  justified,  but  he  has  recourse  for  any  in- 
jury he  may  have  received  in  overcoming  the  resistance. 

If  this  be  a  constitutional  remedy,  it  may  not  always  be  a  peace- 
ful one.  But  if  it  be  a  rightful  remedy,  tiiat  it  may  be  carried  to 
this  extent,  no  one  can  deny.  And  if  it  may  be  exercised  without 
claim  of  right,  why  may  it  not  be  resorted  to  after  the  unfavorable 
decision  of  the  juc^e  or  magistrate  ?  This  would  limit  the  necessity 
of  the  exhibition  of  proof  by  the  master  to  the  single  case  where  liie 
slave  was  in  the  actual  custody  of  some  public  officer.  How  can 
this  be  the  true  construction  of  the  constitution  ?  That  such  a  pro- 
cedure is  not  sanctioned  by  the  act  of  1793  has  been  shown.  That 
act  was  passed  expressly  to  guard  against  acts  of  force  and  violence. 
I  cannot  perceive  how  any  one  can  doubt  that  the  reme- 
[  •  671  ]  dy  •  given  in  the  constitution,  if  indeed  it  give  any  remedy 
without  legislation,  was  designed  to  be  a  peaceful  one ;  a 
remedy  sanctioned  by  judicial  authority ;  a  remedy  guarded  by  the 
forms  of  law.  But  the  inquiry  is  reiterated,  is  not  the  master  enti- 
tled to  his  property?  I  answer  that  he  is.  His  right  is  guaranteed 
by  tiie  constitution,  and  the  most  siunmary  means  for  its  enforcement 
is  found  in  the  act  of  congress.  And  neither  the  State  nor  its  citi- 
zens can  obstruct  the  prosecution  of  this  right 

The  slave  is  found  in  a  State  where  every  man,  black  or  white,  is 
presumed  to  be  free ;  and  this  State,  to  preserve  the  peace  of  its  cit- 
izens, and  its  soil  and  jurisdiction  from  acts  of  violence,  has  prohib- 
ited  the  forcible  abduction  of  persons  of  color.  Does  this  law  conffict 
with  the  constitution  ?     It  clearly  does  not  in  its  terms. 

The  conflict  is  supposed  to  arise  out  of  the  prohibition  against  the 
forcible  removal  of  persons  of  color  generally,  which  may  include 
fugitive  slaves.  Primd  facie  it  does  not  include  slaves,  as  every  man 
within  the  State  is  presumed  to  be  free,  and  there  is  no  provision  in 
the  act  which  embraces  slaves.  Its  language  clearly  shows,  that  it 
was  designed  to  protect  free  persons  of  color  within  the  State.  But 
it  is  admitted,  there  is  no  exception  as  to  the  forcible  removal  of 
slaves.  And  here  the  important  and  most  delicate  question  arises 
between  the  power  of  the  State,  and  the  assumed  but  not  sanctioned 
power  of  the  federal  government 
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No  conflict  can  arise  between  the  act  of  congress  and  this  state  law. 
The  conflict  can  only  arise  between  the  forcible  acts  of  the  master 
and  the  law  of  the  State.  The  master  exhibits  no  proof  of  right  to 
the  services  of  the  slave,  bnt  seizes  him  and  is  about  to  remove  him 
by  force.  I  speak  only  of  the  force  exerted  on  the  slave.  The  law 
of  the  State  presumes  him  to  be  free,  and  prohibits  his  removal* 
Now,  which  shall  give  way,  the  master  or  the  State  ?  The  law  of 
the  State  does,  in  no  case,  discheu'ge,  in  the  language  of  the  consti- 
tution, the  slave  from  the  service  of  his  master. 

It  is  a  most  important  police  regulation.  And  if  the  master  vio* 
late  it,  is  he  not  amenable  ?  The  offence  consists  in  the  abduction  of 
a  person  of  color.  And  this  is  attempted  to  be  justified  upon 
the  simple  ground  that  the  slave  is  property.  That  a  *  slave  [  *  672  ] 
is  property  must  be  admitted.  The  state  law  is  not  vio- 
lated by  the  seizure  of  the  slave  by  the  master,  for  this  is  authorized 
by  the  act  of  congress ;  but  by  removing  him  out  of  the  State  by 
force,  and  without  proof  of  right,  which  the  act  does  not  authorize. 
Now,  is  not  this  an  act  which  a  State  may  prohibit?  The  presump- 
tion in  a  non-slaveholding  State  is  against  the  right  of  the  master, 
and  in  favor  of  the  freedom  of  the  person  he  claims.  This  presump- 
tion may  be  rebutted,  but  until  it  is  rebutted  by  the  proof  required 
in  the  act  of  1793,  and  also,  in  my  judgment,  by  the  constitution, 
must  not  the  law  of  the  State  be  respecte^  and  obeyed  ? 

The  seizure  which  the  master  has  a  right  to  make  under  the  act  of 
congress  is  for  the  purpose  of  taking  the  slave  before  an  officer.  His 
possession  of  the  slave  within  the  State,  under  this  seizure,  is  quali- 
fied and  limited  to  the  subject  for  which  it  was  made. 

The  certificate  of  right  to  the  service  of  the  slave  is  undoubtedly 
for  the  protection  of  the  master ;  but  it  authorizes  the  removal  of  the 
slave  out  of  the  State  where  he  was  found,  to  the  State  from  whence 
he  fled.  And  under  the  constitution  this  authority  is  valid  in  all  the 
States. 

The  important  point  is,  shall  the  presumption  of  right  set  up  by 
the  master,  unsustained  by  any  proof,  or  the  presumption  which  arises 
from  the  laws  and  institutions  of  the  State,  prevail.  This  is  the  true 
issue.  The  sovereignty  of  the  State  is  on  one  side,  and  the  asserted 
interest  of  the  master  on  the  other.  That  interest  is  protected  by  the 
p€iramouni  law,  and  a  special,  a  summary,  and  an  effectual  mode  of 
redress  is  given.  But  this  mode  is  not  pursued,  and  the  remedy  ia 
taken  into  his  own  hands  by  the  master. 

The  presumption  of  tJie  State  that  the  colored  person  is  free,  may 
be  erroneous  in  fact;  and  if  so,  there  can  be  no  difficulty  in  proving 
ik    But  may  not  the  assertion  of  the  master  be  erroneous  also ;  and 
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if  BO,  how  is  his  act  of  foice  to  be  remedied?  The  colored  person  is 
taken,  and  forcibly  conveyed  beyond  the  jurisdiction  of  the  State.  This 
force,  not  being  authorized  by  the  act  of  congress  nor  by  the  constii- 
tation,  may  be  prohibited  by  the  State.  As  the  act  covers  the  whole 
power  in  the  constitution,  and  carries  out,  by  special  enact- 
[  •  673  ]  ments,  its  provisions,  we  are,  in  my  judgment,  *  bound  by 
the  act  We  can  no  more,  under  such  circumstances,  ad- 
minister a  remedy  under  the  constitution,  in  disregard  of  the  act, 
than  we  can  exercise  a  commercial  or  other  power  in  disregard  of  an 
act  of  congress  on  the  same  subject 

This  view  respects  the  rights  of  the  master  and  the  rights  of  Ac 
State.  It  neither  jeopards  nor  retards  the  reclamation  of  the  slave. 
It  removes  all  state  action  prejudicial  to  the  rights  of  the  master,  and 
recognizes  in  the  State  a  power  to  guard  and  protect  its  own  juris- 
diction, and  the  peace  of  its  citizens. 

It  appears,  in  the  case  under  consideration,  that  the  state  magis- 
trate, before  whom  the  fugitive  was  brought,  refused  to  act  In  my 
judgment  he  was  bound  to  perform  the  duty  required  of  him  by  a 
law  paramount  to  any  act,  on  the  same  subject,  in  his  own  State. 
But  this  refusal  does  not  justify  the  subsequent  action  of  the  claimant 
He  should  have  taken  the  fogitive  before  a  judge  of  the  United 
States,  two  of  whom  resided  within  the  State. 

It  may  be  doubted  whether  the  first  section  of  the  act  of  Pennsyl- 
vania under  which  the  defendant  was  indicted,  by  a  fair  construction 
applies  to  the  case  under  consideration.  The  decision  of  the  supreme 
court  of  that  State  was  pro  formdy  and,  of  course,  without  exami- 
nation. Indeed,  I  suppose  the  case  has  been  made  up  merely  to  bring 
the  question  before  this  court  My  opinion,  therefore,  does  not  rest 
BO  much  upon  the  particular  law  of  Pennsylvania,  as  upon  the  inhe- 
rent and  sovereign  power  of  a  State,  to  protect  its  jurisdiction  and 
the  peace  of  its  citizens,  in  any  and  every  mode  which  its  discretion 
shall  dictate,  which  shall  not  conflict  with  a  defined  power  of  the 
federal  government 

This  cause  came  on  to  be  heard  on  the  transcript  of  tiie  recotd 
firom  the  supreme  court  of  Pennsylvania,  and  was  argued  by  counsel; 
on  consideration  whereof,  it  is  the  opinion  of  this  court,  that  the  act 
of  the  commonwealth  of  Pennsylvania,  upon  which  the  indictment 
in  this  case  is  founded,  is  repugnant  to  the  constitution  and  laws  of 
the  United  States  and  therefore  void ;  and  that  the  judgment  of  the 
supreme  court  of  Pennsylvania,  upon  the  special  verdict  found  in  fJie 
case,  ought  to  have  been  that  the  said  Edward  Prigg  was  not  gniltj. 
It  is,  therefore,  ordered  and  adjudged  by  this  court,  that  the  judg- 
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ment  of  the  said  supreme  court  of  Pennsylvania,  be  and 

ibe  same  is  hereby  reversed.    *  And  this  court,  proceeding  [  *  674] 

to  render  such  judgment  id  the  premises  as  the  said  supreme 

court  of  Pennsylvania  ought  to  have  rendered,  do  hereby  order  and 

adjudge  that  judgment  upon  the  special  verdict  aforesaid  be  here 

entered,  that  -Qie  said  Edward  Prigg  is  not  guilty  in  manner  and 

form  as  is  charged  against  him  in  the  said  indictment,  and  that  he  go 

thereof  quit  without  day ;  and  that  this  cause  be  remanded  to  the 

supreme  court  of  Pennsylvania  with  directions  accordingly,  so  that 

such  other  proceeding  may  be  had  therein  as  to  law  and  justice  shall 

appertain. 

5  H.815,  50i;7  H.2S8;  1SH.S99;  UH.18;  18H.27Sj  19H.d9d.    * 
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JUDGES  DURING  THE  TIME  OF  THESE  BBPOBTS. 

Hon.  ROGER  B.  TANEY,  Chief  Justice. 

Hon.  JOSEPH  STORY,i 

Hon.  smith  THOMPSON,^ 

Hon.  JOHN  M'LEAN, 

Hon.  HENRY  BALDWIN, 

Hon.  JAMES  M.  WAYNE, 

Hon.  JOHN  CATRON, 

Hon.  JOHN  M'KINLEY,a  and 

Hon.  peter  V.  DANIEL, 

HUGH  SWINTON  LEGARg,  Esq.,  Attornet-Genebal. 

WILLIAM  T.  CARROLL,  Esq.,  Clerk. 

BENJAMIN  C.  HOWARD,  Esq.,  Reporter. 

ALEXANDER  HUNTER,  Esq.,  Marshal. 


William  H.  Williams,  Flaintiff  in  Error,  v*  Jaxes  Ash,  Defendant 

in  Error. 

IH.  1. 

A  bequest  of  slaveB  in  Maiyland,  "  provided  he  shall  not  carry  them  oat  of  the  State  of  Uuf- 
land,  or  sell  them  to  anj  one ;  in  either  of  which  events  I  will  and  devise  the  said  negroes 
to  be  free  for  life/'  was  a  valid  conditional  limitation  of  freedom  to  the  slaves,  and  took 
effect  as  to  one  of  them  upon  a  sale  of  him  by  the  legatee. 

A  bequest  of  freedom  to  a  slave  is,  in  Biaiyland,  a  specific  legMj,  and  may  be  made  npoa 
the  same  conditions  and  limitations  as  the  property  in  the  slave  may  be  limited  over  to  a 
third  person. 

iStort,  J.,  and  MgKiklbt,  J.,  were  prevented  attending  ooart  by  indisposid(m ; 
and  Thompson,  J.,  being  compelled  to  leave  Washington  on  the  6Ui  of  Febraary,  did 
not  hear  any  arguments  after  that  day. 
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The  case  is  stated  in  the  opinion  of  the  conrt 
Marburyj  for  the  plaintiff 
Bradley^  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  •IS  ] 

This  case  is  brought  here  by  a  writ  of  error,  from  the  dr- 
cixit  court  of  the  District  of  Columbia,  for  Washington  county,  and 
came  before  that  court  upon  a  petition  for  freedom. 

It  appeared  on  the  trial,  that  tiie  petitioner  was  the  property  of 
Mary  Aim  T.  GSreenfield,  of  Prince  George's  county,  in  the  State  of 
Maryland,  who  died  in  1824,  having  first  duly  made  her 
*  last  will  and  testament,  whereby,  among  other  things,  she  [  *  13  ] 
bequeathed  the  petitioner,  with  sundry  other  slaves,  to  her 
nephew,  (Gerard  T.  Greenfield,  with  a  proviso  in  the  following  words : 
<<  Provided  he  shall  not  carry  them  out  of  the  State  of  Maryland,  or 
sell  them  to  any  one,  in  either  of  which  events  I  will  and  devise  the 
said  negroes  to  be  firee  for  life;"  and  she  appointed  her  said  nephew 
her  executor. 

Upon  the  death  of  tlie  testatrix,  Grerard  T.  Greenfield  took  posses- 
sion of  the  petitioner  and  the  other  slaves  bequeathed  to  him,  and 
held  them  firom  that  time  until  December,  1839,  when  he  sold  the 
petitioner  to  the  defendant ;  and  the  petition  for  freedom  was  filed 
shortiy  after  the  sale.  At  the  time  of  the  making  of  the  will,  and 
ever  since,  Grerard  T.  Greenfield  resided  in  the  State  of  Tennessee ; 
with  an  interval  of  between  two  and  three  years,  during  which  he 
sojourned  in  Prince  George's  county,  after  the  death  of  the  testatrix, 
for  the  purpose  of  settling  his  business. 

Upon  this  evidence,  the  circuit  court  instructed  the  jury,  that  by 
the  fact  of  such  sale  of  the  petitioner,  the  estate  or  property  in  the 
petitioner,  so  bequeathed  to  Greenfield,  ceased  and  determined,  and 
he  therefore  became  entitled  to  his  freedom. 

Under  this  direction  of  the  court,  the  verdict  was  in  favor  of  the 
petitioner. 

By  the  laws  of  Maryland,  as  they  stood  at  the  date  of  this  will,  and 
at  the  time  of  the  death  of  the  testatrix,  any  person  might,  by  deed, 
or  last  will  and  testament,  declare  his  slave  to  be  free  after  any  given 
period  of  service,  or  at  any  particular  age,  or  upon  the  performance 
of  any  condition,  or  on  the  event  of  any  contingency. 

This  right  is  recognized  in  the  act  of  assembly,  of  1809,  c  171. 

The  contingency  upon  which  the  petitioner  was  to  become  free, 
must,  bv  the  terms  of  the  will,  have  happened  in  the  lifetime  of  Ge- 
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rard  T.  Greenfield ;  and  if  he  bad  died  without  selling  him,  or  con- 
veying him  out  of  the  State  of  Maryland,  the  petitioner  would  have 
continued  a  slave  for  life.  The  event,  therefore,  upon  which  he  was 
to  become  firee  was  not  too  remote. 

It  is  said,  however,  that  this  was  a  restraint  on  alienation  incon- 
sistent with  the  right  of  property  bequeathed  by  the  wilL  But  if, 
instead  of  giving  freedom  to  the  slave,  he' had  been  bequeathed  to 
some  third  person,  in  the  event  of  his  being  sold,  or  removed 
[  •  14  ]  •  out  of  the  estate  by  the  first  taker,  it  is  evident,  upon  com- 
mon law  principles,  that  the  limitation  over  would  have 
been  good.  2  East,  481.  Now  a  bequest  of  freedom  to  the  slave 
stands  upon  the  same  principles  with  a  bequest  over  to  a  third  person. 
It  is  said  by  the  chancellor  of  Maryland,  2  Bland's  Chanc  IL  314, 
that  the  bequest  of  freedom  to  a  slave  is  a  specific  legacy,  and  un- 
doubtedly this  is  its  true  legal  character. 

And  if  a  bequest  over  to  a  third  person  would  not  be  regarded  as 
an  unlawful  restraint  upon  alienation,  there  can  be  no  reason  for  ap- 
plying a  different  rule  where  the  bequest  over  is  freedom  to  the  slave. 
In  the  one  case,  the  restriction  on  alienation  ceases  as  soon  as  the 
devise  over  takes  effect;  and  in  the  olher,  the  right  of  property 
ceases  upon  the  happening  of  the  contingency,  and  there  is  nothing 
to  alien. 

We  think  that  the  bequest  in  the  will  was  a  conditional  limitation 
of  freedom  to  the  petitioner,  and  that  it  took  eJBTect  the  moment  he 
was  sold.  The  judgment  of  the  circuit  court  must  therefore  be 
affirmed. 


GteoRGE  W.  Hammond,  Administrator  de  bonis  non  of  Thomas  Ham- 
mond, deceased,  and  others,  Appellants,  v.  Lorenzo  Lewis,  Exec- 
utor of  Lawrence  Lewis,  deceased,  who  was  tiie  Acting  Execator 
of  Gen.  George  Washington,  Appellee. 

1  H.  u. 

A  legatee,  bj  taking  from  the  execaton  an  assignment  of  a  mortgage  on  which  was  dno 
sum  greater  than  the  amonnt  of  his  legacy,  did  not  make  himself  absolntelj  responsible  fa- 
cile difference,  but  onlj  for  the  ose  of  dae  diligence  in  its  collection. 

The  case  is  stated  in  the  opinion  of  the  court 

Cazey  for  the  appellant. 

JmcSj  contra. 

[  •  18  ]      •  Daniel,  J.,  delivered  the  opinion  of  tiie  court. 

This  is  the  case  of  an  appeal  from  a  decree  of  the  cucoit 
eourt  of  the  United  States,  for  the  District  of  Columbia. 
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This  suit  was  originally  of  an  amicable  character,  and  was  insti* 
tated  at  the  request  of  the  executors  of  General  George  Washington, 
by  the  legatees  under  his  will,  with  a  view  to  a  definitive  settlement 
of  the  accounts  of  the  executors  and  a  distribution  of  the  estate. 
Subsequentiy  to  its  institution,  a  cross-bill  was  filed  by  the  executors 
for  the  purpose  of  covering  some  of  the  legatees,  who  had  been  omit- 
ted in  the  prior  proceedings,  and  the  two  causes  were  prosecuted  and 
decreed  upon  as  one  suit.  The  facts  out  of  which  the  questions 
now  presented  for  considera^tion  have  arisen,  are  substemtially  the  fol- 
lowing. 

General  Washington,  after  having  disposed  of  a  portion  of  his 
estate,  devised  all  the  residue  of  his  real  and  personal  property  to  be 
sold  by  his  executors,  if  it  could  not  be  equally  and  satisfactorily  di- 
vided, and  directed  the  proceeds  to  be  divided  into  twenty-three  equal 
shares,  and  distributed  by  shares  and  parts  of  shares,  amongst  twenty- 
nine  persons  named,  and  others  not  named,  but  designated  by  a  col- 
lective description.  Amongst  those  having  an  interest  in  the  estate 
was  Mildred  Hammond,  the  wife  of  Thomas  Hammond,  in  whose 
light  the  appellant  claims  one  share  of  the  twenty-third  part  of  the 
residue.  After  a  previous  distribution  by  the  executors  of  |^7,000,  the 
amount  arising  from  farther  sales,  and  remaining  for  distribution  at 
the  commencement  of  this  suit,  was  near  |^120,000. 

Several  of  the  residuary  legatees  became  purchasers  at  the  sales 
made  by  the  executors,  some  for  more,  others  for  less  than  their  shares 
or  parts  of  shares  to  which  they  were  entitied.  They  gave  securities 
for  the  amount  of  their  purchases,  as  other  purchasers  would  have 
been  required  to  do,  with  an  understanding  that  their  several  shares 
of  the  estate,  when  ascertained,  should  be  credited  against  the  sales 
respectively  made  to  them. 

Among  those  legatees  who  purchased  to  an  amount  exceeding  their 
shares  was  Burdett  Ashton,  who  was  entitied  to  one  third  of  one  share 
in  his  own  right,  and  to  one  other  third  of  a  share  in  right  of  a  sister, 
together  equal  to  two  thirds  of  one  twenty-third  or  fuU  share  of  the 
residuum  subject  to  distribution.  This  interest  of  Ashton 
was  subsequentiy  ascertcdned  to  be  |^3,425.20.  *  He  pur-  [  *  19  ] 
chased  property  in  June,  1803,  to  the  amount  of  $9,410.30, 
payable  in  three  annual  instalments ;  and  for  securing  this  debt,  with 
interest  from  the  date,  executed  to  the  executors  a  mortgage  on  the 
12th  day  of  March,  1805. 

Thomas  Hammond  (the  husband  of  the  legatee,  Mildred  Hammond) 
obtained  from  the  executors  an  assignment  of  the  mortgage  from 
Ashton  for  the  $9,410.20,  and  executed  to  them  an  obligation  to 
account  for  any  surplus  which  he  might  receive  from  Ashton's  mort- 
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gage,  beyond  the  share  of  Mildred  Hammond,  amounting  to  $5,179^, 
after  crediting  Ashton  with  two  thirds  of  a  share  to  which  he  was 
entitled  The  consideration  for  the  assignment  to  Hammond  is  stated 
to  be  <'one  dollar  in  hand  paid,  but  principally  on  cuscount"  of  the 
share  of  his  wife  in  the  residue  of  General  Washington's  estate ;  and 
they  bargain,  sell,  and  assign  to  the  said  Hammond,  his  heirs,  &a, 
all  the  right,  title,  interest,  estate,  dcdm,  and  demand  of  the  executors 
to  the  within-mentioned  land  and  premises,  and  to  the  deed  within 
mentioned.  At  the  foot  of  the  assignment  is  a  memorandum,  ^^that 
the  executors  are  not  to  be  personally  liable  in  any  respect,  or  on  any 
pretence,  for  or  by  reason  of  the  above  assignment,"  and  further, 
^Hhat  the  within-named  Burdett  Ashton,  his  heirs,  &;c.,  shall  have 
.credit  for  his  proportion,  and  for  the  proportion  of  his  sister/'  in  one 
share  of  the  residuum  of  the  estate,  &;c. 

Within  less  than  a  month  after  receiving  an  assignment  from  the 
escecutors,  Hammond  assigned  Ashton's  mortgage  to  Smith,  Bu- 
chanan, and  Calhoun,  in  consideration  of  a  debt  due  from  him  to 
them.  These  last  assignees  filed  their  bill  in  the  supreme  court  of 
chancery  in  Virginia,  to  foreclose  Ashton's  mortgage,  and  to  thb  bill 
the  executors  of  Washington  were  made  parties  defendants.  In  their 
answer,  these  executors  admit  the  interests  of  Hammond  and  Ash- 
ton in  the  estate  of  their  testator,  the  assignment  by  them  to  Ham- 
mond of  Ashton's  mortgage,  and  they  ask  nothing  on  their  own  ac- 
count except  this,  that  as  certain  funds  of  the  estate  upon  the  basis 
of  which  Ashton's  proportion  had  in  part  been  calculated,  might  turn 
out  to  be  unavailable,  he,  Ashton,  might  be  required  to  indemnify 
the  executors  against  such  a  contingency. 

The  settlement  of  Ashton's  account  having  been  by  the  court  of 
chancery  referred  to  the  master,  a  large  balance  was  reported 
[  ^20  ]  •as  due  from  Ashton  on  the  mortgage,  after  allowing  him 
a  credit  for  his  own  and  his  sister's  shares  of  a  legatee's 
proportion.  The  court  decreed  a  foreclosure  of  the  mortgage,  and  a 
sale  of  the  mortgaged  premises  to  raise  the  balance  due  frx)m  Ash- 
ton. The  sale  made  under  the  decree  produced  a  sum  considerably 
less  than  the  amount  of  the  debt  from  Ashton  to  the  executors  of 
Washington. 

In  the  record  in  this  cause  are  found  accounts  stated  under  orders 
of  the  circuit  court  between  the  executors  of  Washington  and  the 
distributees,  under  the  will  of  their  testator.  In  the  account  of  Bur- 
dett Ashton,  after  crediting  him  with  the  proceeds  of  the  mortgage 
sale,  a  balance  is  sixuck  against  him  of  06,197.70.  The  account 
with  Hammond  is  stated  under  two  aspects ;  under  the  first,  in  which 
he  is  charged  with  the  net  proceeds  only  of  Ashton's  mortgage,  he 
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is  a  creditor  by  the  sum  of  $4,084.30 ;  under  the  second,  in  which 
Hammond  is  charged  with  the  entire  balance  due  from  Ashton, 
without  regard  to  the  actual  proceeds  of  the  mortgage,  he  is  made  a 
debtor.  The  circuit  court,  upon  the  hearing  of  this  cause,  being  of 
ihe  opinion  that  Hammond  was  absolutely  bound  to  the  executors 
of  General  Washington  for  whatever  amount  the  mortgage  debt 
of  Ashton  exceeded  the  share  of  Mrs.  Hammond  as  a  legatee,  not 
withstanding  the  failure  of  the  mortgaged  premises  to  produce  the 
amount  of  the  debt  for  which  they  were  pledged,  decreed,  in  con- 
formity with  the  second  statement  of  the  master  of  Hammond's 
account,  (No.  11,)  that  the  administmtrix  of  Hammond,  out  of  the 
assets  in  her  hands  to  be  administered,  should  pay  to  the  executors 
of  George  Washington  the  sum  of  $2,158.56,  the  balance  appearing 
to  be  due  to  them  by  statement  No.  11,  with  interest  on  $1,027.27, 
the  principal  sum  due  from  the  1st  day  of  June,  1824. 

The  basis  of  the  above  decree  of  the  circuit  court  (and  it  is  the 
foundation  on  which  the  argument  for  the  appellees  has  been  con- 
ducted) is  the  assumption,  that  Hammond,  in  taking  an  assignment 
of  Ashton's  mortgage  from  the  executors  of  Washington,  undertook 
to  guarantee  the  sufficiency  of  the  mortgage  subject  to  extinguish 
the  amormt  for  which  that  subject  was  pledged,  and  bound  himsell 
absolutely  to  be  accountable  for  tJiat  entire  sum. 

It  is  difficult  to  reconcile  such  a  course  on  the  part  of 
Hammond  •with  the  rules  of  common  prudence  or  proba-  [  *21  ] 
bility,  nor  can  a  claim  to  power,  in  the  executors,  to  make 
such  an  exaction  upon  Hammond,  be  viewed  as  consistent  with  fair- 
ness, or  as  called  for  by  any  obligation  incumbent  upon  these  execu- 
tors. Hammond  knew,  when  he  took  the  assignment  of  Ashton's 
mortgage,  that  he  was  entitled  to  $5,179.50,  admitted  by  the  execu- 
tors to  be  in  their  hands  or  within  their  control  This  is  apparent^ 
and  is  expressed  both  in  the  memorandum  required  by  the  executors 
to  be  appended  to  their  assignment  of  Ashton's  mortgage,  and  in 
the  separate  instrument  of  indemnity  executed  to  the  executors  by 
Hammond  upon  his  receiving  that  assignment.  Under  such  cir* 
cumstances,  what  rational  inducement  could  exist  on  the  part  of 
Hammond  for  binding  himself  for  the  solvency  of  Ashton,  or  for  sub* 
fltituting  himself  with  the  executors  as  a  debtor  in  Ashton's  place  ? 
The  court  can  perceive  no  such  inducement,  nor  can  recognize  any 
right  in  the  executors  to  require  any  thing  of  this  kind,  with  a  full 
knowledge  on  their  part  of  Hammond's  interest  in  the  estate,  and 
with  an  admitted  fund  in  their  hands  for  its  satisfaction.  They  had 
no  power  to  impair,  in  any  degree,  his  claim  upon  them,  nor  to  im- 
pose a  mean  for  its  payment  less  certain  and  safe  than  the  assets 
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acknowledged  by  them  to  be  adequate.  It  is  laid  down  by  the  cur- 
coit  court,  and  insisted  on  in  the  argument  here,  that  the  terms  of  the 
assignment  to  Hammond,  as  well  as  those  of  the  instrument  of 
indemnity  given  to  the  executors  upon  receiving  that  assignment, 
constitute  an  agreement  that  Hammond  should  be  unconditionally 
bound  for  Ashton's  debt.  We  have  shown  that  this  conclusion  is  in 
accordance  neither  with  prudence  nor  probability,  in  the  transactions 
of  life,  —  that  it  was  not  sustained  by  any  duly,  or  even  by  fairness, 
on  the  part  of  the  executors ;  let  us  see  how  far  it  is  warranted  by 
the  language  of  the  instruments  referred  to  as  amounting  to  express 
and  positive  contract  In  the  written  assignment  to  Hammond,  this 
is  the  language  used :  ''  Have  bargained,  sold,  assigned,  &c,  all  the 
right,  title,  &c.,  in  and  to  the  within-mentioned  land  and  premises, 
and  the  deed  within  mentioned,"  &c  Such  terms  were  indispensa- 
ble in  that  assignment,  in  order  to  give  to  Hammond  control  of  the 
mortgage,  either  for  its  enforcement  in  his  own  behalf  or  for  its  trans- 
fer to  others ;  nothing  is  said,  in  terms,  in  this  assignment, 
[  *22  ]  about  the  debt  intended  *to  be  secured  by  the  mortgage, 
neither  in  relation  to  any  full  equivalent  for  it  received  by 
Hammond,  which  should  bind  him  for  it  in  totOy  nor  in  relation  to  any 
entire  and  absolute  transfer  of  it  by  the  executors ;  and  this  surely  was 
the  place  in  which  such  terms  or  conditions,  if  they  really  belonged 
to  the  contract,  should  have  been  expressed.  The  view  here  pre- 
sented, is  fortified  by  the  instrument  of  indemnity  executed  by  Ham- 
mond to  the  executors  contemporaneously  with  the  assignment  by 
the  latter  to  him  of  Ashton's  mortgage.  This  instrument  of  indem- 
nity, after  reciting  that  the  executors  had  assigned,  &c.,  a  deed  due 
them  from  Ashton,  specifying  no  sum,  no  debt  in  numeris  ;  after  re- 
citing, too,  that  Ashton  was  entitled  to  a  portion  of  the  assets,  pro- 
ceeds thus :  ^' And  whereas  it  is  supposed  that  the  amount  of  the  said 
debt  due  from  Burdett  Ashton,  after  making  the  discounts  aforesaid 
to  which  he  may  be  entitled,  will  exceed  the  said  sum  of  $5,179.50 
due  to  the  said  Thomas  Hammond  as  agreed,  for  which  excess  the 
said  Thomas  Hammond  is  willing  to  give  security ;  now  if  the  said 
Thomas  Hanunond  shall  well  and  truly  pay,  &c,  such  sum  as  the 
debt  due  from  the  said  Burdett  Ashton,  shall  exceed,  &c"  This  po^ 
tion  of  the  instrument,  beginning,  <<  whereas  it  is  supposed  that  the 
amount  of  the  debt  due  from  Ashton,  after  making  the  discounts  to 
which  he  is  entitled,"  &c.,  forcibly  elucidates  the  meaning  and  objects 
of  the  parties  to  that  contract  The  amount  of  Hammond's  interest 
in  the  estate,  the  amount,  too,  of  Ashton's  debt  to  the  executors,  and 
of  the  portion  claimed  in  his  own  right,  and  in  right  of  his  sister, 
were  all  known.     With  regard  to  these,  then,  there  was  no  uncer- 
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tainty.  The  supposition,  ttierefoie,  expressed  in  this  instrument, 
could  have  no  applicability  to  matters  thus  ascertained ;  that  suppo- 
sition could  have  been  designed  to  apply  only  to  the  contingency  of 
the  mortgage  subject  producing  a  sum  greater  than  the  distributive 
share  of  Hammond  in  the  estate ;  in  which  event,  he  was  to  be  re- 
sponsible for  the  excess,  and  for  nothing  beyond  it.  This  provision 
cannot  be  correctly  interpreted  as  binding  Hammond,  however  in- 
adequate the  mortgage  subject  might  prove  to  meet  his  share  of  the 
assets,  to  carry  into  the  estate  and  pay  to  the  executors  a  sum  he 
never  had  received,  and  which,  from  the  nature  of  things,  he  could 
not  possibly  receive  ;  in  other  words,  to  pay  to  these  execu- 
tors his  own  *  money.  Upon  taking  an  assignment  of  Ash-  [  *  23  ] 
ton's  mortgage,  Hammond  was  bound  for  good  faith  and 
ordinary  diligence  in  prosecuting  it.  These  obligations  appear  to 
have  been  fulfilled ;  for  the  executors  who  were  made  parties  to  the 
suit  for  foreclosure,  take  no  exception  to  any  thing  that  had  been 
done  or  omitted  in  reference  to  the  security  they  had  transferred. 

This  court,  therefore,  while  it  will  not  decree  against  the  executors 
the  difference  between  the  proceeds  of  Ashton's  mortgage  and  the 
distributive  share  of  Hammond,  as  stated  in  the  report  of  the  master, 
is  very  clear  that  Hammond  can  upon  no  correct  principle  be  held 
responsible  to  the  executors  for  the  difference  between  those  same 
proceeds  and  the  amount  of  the  debt  due  from  Ashton,  which  the 
mortgage  was  designed  to  secure ;  and  that,  in  decreeing  against  the 
administratrix  of  Hammond  for  that  difference,  the  circuit  court  has 
committed  an  error  for  which  its  decree  should  be  reversed. 

This  court  doth  accordingly  reverse  the  decree  of  the  circuit  court, 
with  costs,  and  remand  this  cause  thereto,  to  be  proceeded  in  con- 
formably to  the  principles  of  this  decision. 


The  United  States,  Appellants,  v.  Domingo  Acosta,  Appellee. 

1  H.24. 
The  original  of  a  grant  of  land  bj  the  Spanish  governor  of  East  Florida  not  being  found  in 

the  proper  depository,  a  copy,  certified  by  the  secretary  of  the  Spanish  government,  was 

held  admissible. 
The  Spanish  goYemor  of  East  Florida,  as  the  king's  deputy,  was  the  sole  jndge  of  the 

merits  of  an  applicant,  and  of  the  sufficiency  of  the  consideration  of  a  grant. 
The  stipulation  in  the  8th  article  of  the  treaty  with  Spain,  avoids  grants  made  after  the 

i4th  January,  1818,  but  not  surveys  made  after  that  time  to  locate  grants  made  befora 

that  time,  although  such  grants  contained  no  description  of  the  place  where  they  were  to 

be  located. 

The  facts  appear  in  the  opinion  of  the  court. 

Legar^i  (attorney-general,)  submitted  the  case  without  argument 
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Catron,  J.,  delivered  the  opinion  of  the  court 

This  is  an  appeal  from  the  decree  of  the  superior  court  of  East 
Florida,  confirming  eight  thousand  acres  of  land  to  Domingo  Acosta, 
under  the  acts  of  congress  for  the  adjustment  of  land  claims  in 
Florida, 

The  claim  is  founded  on  an  alleged  petition  of  Acosta,  dated 
May  2, 1816,  and  a  decree  of  Grovernor  Coppinger  thereon,  dated  the 
20th  day  of  the  same  month  and  year.  The  petition  (record  8)  sets 
forth :  That  by  the  certificates  which  he  presented,  signed  by  the 
commandants  of  Fernandina,  who  had  governed  it  successively 
since  1808,  his  excellency  would  be  informed  that  he  had  been  a  per- 
manent resident  of  the  said  town,  engaged  all  the  while  in  com- 
merce, and  had  served  (in  all  that  had  offered  itself)  the  wishes  of 
the  government  for  the  good  of  the  province ;  and  that  he  had  been 
particularly  prompt  with  his  person,  his  funds,  and  his  influence,  for 
the  defence,  the  support,  and  the  advancement  of  the  town  ;  and  that 
he  had  at  no  time  had  any  stipend,  recompense,  or  remuneration,  of 
his  expenses,  supplies,  and  losses,  and  had  refrained  from  importun- 
ing the  government  with  solicitations.  He  therefore  prayed  for  a 
grant  in  property,  of  eight  thousand  acres ;  but  as  he  was  ignorant 
of  the  lands  that  were  vacant,  and  desirous  to  avoid  interference  and 
dissensions  with  any  person,  he  further  prayed  his  excel- 
[  •  25  ]  lency  would  be  *  pleased  to  grant  them  at  the  places  where 
the  surveyor-general  might  survey  them  as  vacant  lands ! 

The  decree  (record  8)  states,  that  "  in  virtue  of  the  certificates 
which  this  party  presents,  and  it  being  the  will  of  the  sovereign  that 
the  merits  of  his  subjects  should  be  rewarded,  the  lands  solicited  in 
this  instance  are  granted,  with  special  charge  to  the  surveyor-gen- 
eral to  survey  them  to  him  without  injury  to  third  persons." 

The  onginals  of  the  petition  and  decree  were  not  produced  in 
evidence,  neither  are  they  to  be  found  in  the  archives  at  St.  Augus- 
tine. A  certified  copy,  dated  24th  June,  1816,  under  the  hand  of 
Thomas  de  Aguileur,  secretary  of  the  government,  stated  to  be  faith- 
fully drawn  from  the  original  in  his  office,  was  alone  offered,  and 
was  objected  to  on  the  part  of  the  appellants. 

The  appellee  also  offered  the  following  plats  and  certificates  of 
survey,  purporting  to  be  made  by  Gteorge  J.  F.  Clarke,  surveyor- 
general  of  the  province :  — 

No.  1.  Dated  12th  January,  1818,  for  one  thousand  acres  of  land, 
on  Bowleg's  old  plantation,  and  situated  northwardly  and  contiguous 
to  the  same  Bowleg's  prairie,  westward  of  Payneston. 

No.  2.  Dated  15th  January,  1818,  for  one  thousand  five  hundred 
acres  of  land,  in  the  hammock  called  Jobbin's  hammock,  southwest*^ 
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wardly  of  the  road  called  Ray's  Trail,  leading  firom  the  natural  bridge 
of  the  Santa  Fe,  to  the  point  of  Alachua  called  Hogtown. 

No.  3.  Dated  14th  February,  1818,  for  one  thousand  five  hundred 
acres  of  land,  northward  of  Dunn's  Qreek,  running  from  Dunn's  Lake 
to  the  River  St  John. 

No.  4.  Dated  20th  January,  1820,  for  four  thousand  acres  of  land, 
an  the  west  side  of  Indian  River,  and  at  a  place  called  Flound^ 
Creek. 

After  hearing  testiinony  as  to  the  manner  in  which  muniments  of 
title  were  kept  in  the  archives  at  St.  Augustine,  the  court  made  a 
decree  confirming  the  four  several  tracts  of  land  to  the  claimant, 
from  which  decree  the  pr^nt  appeal  is  taken. 

On  the  part  of  the  United  States,  it  was  contended  that  the  said 
decree  ought  to  be  reversed,  on  the  following  grounds :  — 

1.  That  there  is  not  sufficient  evidence  to  show  that  Governor 
Coppinger  ever  made  the  alleged  concession  or  grant 

2.  *  That  if  Governor  Coppinger  made  such  a  grant,  it  [  *  26  | 
was  made  without  authority. 

3.  That  there  is  no  description  whatever  in  the  said  pretended 
grant,  of  the  lands  alleged  to  be  granted,  and  no  valid  survey  could  be 
made  so  as  to  sever  any  lands  firom  the  public  domain. 

4  That  there  is  no  evidence  of  the  surveys. 

The  foregoing  statement,  offered  on  the  part  of  the  United  States, 
presente  the  facts  of  the  case,  and  the  objections  to  the  decree 
below. 

In  answer  to  the  first,  that  there  is  not  sufficient  evidence  the  grant 
was  made,  we  refer  to  the  case  of  Wiggins,  14  Pet  334,  which  de- 
termines that  the  official  certificates  of  the  secretary,  Aguilar,  was 
primd  facie  proof  of  the  existence  of  the  original  grant  at  the  date 
when  the  copy  was  made,  and  of  ite  contents. 

In  this  caa^  Alveraz  proves  the  certificate  of  the  secretary  genuine, 
and  that  he  was  in  office  at  the  date  of  the  certificate.  It  was  in 
proof  that  no  original  could  be  found  in  the  proper  office  where  it 
should  be  on  file.  This  was  sufficient  to  let  in  a  copy ;  and  there 
being  no  proof  to  contradict  or  impair  the  force  of  Aguilar's  certifi- 
oatey  the  court  below  properly  held  that  the  grant  had  been  made  by 
Governor  Coppinger. 

To  the  second  objection,  it  is  sufficient  to  say  that  the  governor, 
as  the  king's  deputy,  was  the  sole  judge  of  the  merits  on  which  the 
daim  is  founded,  and  had  undoubted  power  to  reward  the  merits  of 
the  grantee ;  so  this  court  has  held  in  many  cases. 

3.  Although  there  is  no  description  of  any  place  where  the  land 
granted  shall  be  located,  in  the  governor's  decree ;  still,  it  was  binding 
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80  far  as  it  -^  ent  The  surveyor-general  was  ordered  to  survey  the 
lands  solicited,  on  places  vacant,  and  without  injury  to  third  persons. 
The  acts  of  this  subordinate  officer  came  in  aid  of  the  decree.  He 
had  the  authority  conferred  to  sever  the  land  granted  from  the  pablic 
domain ;  had  he  done  so,  before  the  24th  of  January,  1818,  then  there 
could  be  no  doubt  the  grantee  took  title  to  the  particular  lands ;  be- 
cause, up  to  this  date,  all  grants  made  by  the  king  of  Spain,  in  whatever 
form,  are  recognized  as  valid  by  the  article  of  the  treaty.^  The  diffi- 
culty in  this  case  is,  that  two  of  the  surveys  were  made  after  the 
24th  of  January,  1818 ;  and,  did  the  grant  take  effect  fix>m  the  date 

of  the  surveys,  then,  by  the  stipulations  of  the  8th  article, 
[  *  27  ]  *  it  would  be  void.     This  questiop  was  first  presented  in 

Sibbald's  case,  10  Pet  321.  It  was  thought  by  this  court, 
that  the  8th  article  of  the  treaty  operated  on  grants  made  by  the 
governor  after  the  24th  of  January,  1818,  but  not  on  the  subordinate 
acts  of  the  surveyor  in  giving  effect  to  the  grant ;  and  that  surveys 
could  be  made  at  any  time  before  the  change  of  flags  between  this 
government  and  that  of  Spain.  Still,  had  that  officer  failed  to  make 
the  surveys,  the  grant  would  not  be  binding  on  this  government 
We  followed  the  case  of  Sibbald  in  that  of  Clarke  et  oL  v.  The 
United  States,  at  the  last  term,  16  Pet  231.  This  construction  was 
given  to  the  8th  article  of  the  treaty,  in  a  spirit  of  liberality  to  tfab 
description  of  claimants,  who  could  not  be  held  justly  responsible 
for  the  delays  of  the  surveyor-general;  and  because  the  incipient 
claim,  by  the  governor's  decree,  was  not  cut  off  by  the  treaty.  The 
surveyor-general  having  executed  the  governor's  decree,  we  are  of 
opinion  that  the  surveys  made  after  the  24th  of  January,  1818,  as 
well  as  those  made  before  that  date,  are  valid.  That  there  are  several 
surveys  is  no  objection  to  their  validity;  the  decree  in  this  case 
obviously  so  contemplated. 

4.  It  is  objected  that  no  sufficient  evidence  is  furnished  by  the 
record  that  the  surveys  were  made.  The  cause  was  first  submitted 
to  the  court  below,  in  1834 ;  then  the  two  surveys  last  made  were 
objected  to  and  admitted  by  the  court  The  judge  continued  the 
cause  on  his  own  motion  for  further  proofs,  and  it  stood  over  on  con- 
tinuances until  1840,  when  the  four  surveys  were  read  without  ob- 
jection. We  think  the  proofs  authorized  the  decree,  and  order  that 
it  be  affinned. 

5  H.  441. 
1  8  Stats,  at  Large,  252. 
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Walter  Smith,  John  Carter,  William  S.  Nicholls,  and  others. 
Survivors  of  Clement  Smith,  deceased.  Plaintiffs  in  Error,  v. 
Dennis  Condry. 

1  H.28. 

The  question  whether  there  is  a  legal  liability  for  the  consequences  of  a  collision  in  an  Eng- 
lish port,  must  be  determined  by  the  law  of  England. 

For  damages  done  by  a  collision  in  the  port  of  Liverpool,  occasioned  by  the  default,  negli- 
gence, or  unskilfolness  of  a  licensed  pilot,  the  owner  is  not  responsible. 

In  an  action  to  recover  damages  suffered  by  a  collision,  the  plaintiff  cannot  show  as  d  claim 
for  damages,  that  the  injnxy  delayed  the  arrival  of  his  vessel  and  cargo  at  theur  port  of 
destination,  until  the  fit  season  for  the  sale  of  the  cargo  was  passed,  and  its  price  was  thereby 
lessened. 

Ifc  is  error  for  the  court  to  instruct  the  jury  that  a  part  of  the  evidence  in  the  cause  does  not 
warrant  them  in  finding  the  defendant  in  fault.  It  should  be  left  to  the  jury  upon  the 
whole  evidence,  where  there  is  evidence  of  fault,  to  find  whether  it  existed. 

Error  to  the  circuit  court  for  the  District  of  Columbia,  brought 
by  the  plaintiff  below.  The  case  is  stated  in  the  opinion  of  the 
court 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  31  ] 

This  case  arises  from  a  collision  in  the  port  of  Liverpool, 
between  the  bark  Tasso,  and  the  ship  Francis  Depau,  in  which  the 
latter  sustained  considerable  injury.     The  vessels  were  both  Ameri- 
can ;  The  Francis  Depau  being  owned  by  the  plaintiffs  in  error,  and 
The  Tasso  by  the  defendant 

It  appears,  from  the  evidence,  that  at  the  time  the  accident  hap- 
pened,^ The  Tasso  was  in  charge  of  a  regular  pilot,  leaving  the 
Prince's  Dock,  on  her  homeward  voyage ;  and  The  Francis  Depau 
was  at  anchor  in  the  harbor,  laden  with  salt,  and  ready  to  sail.  And 
in  order  to  prove  that  the  injury  arose  from  the  unskilful  management 
of  The  Tasso,  the  plaintiffs  offered  in  evidence  that  it  is  the  usage 
of  vessels  coming  out  of  the  docks  of  Liverpool  into  the 
river,  to  have  their  anchors  slung  in  tackle,  ready  to  *  be  [  *  32  ] 
thrust  over  the  bows,  and  in  a  situation  to  be  dropped  im- 
mediately on  passing  through  the  lock  which  connects  the  dock  with 
the  basin,  and  before  passing  from  the  latter  into  the  river ;  and  that 
the  anchor  of  The  Tasso  was  not  put  over  the  bow,  nor  was  it 
attempted  to  be  done,  until  she  had  passed  into  the  river,  and  was 
approaching  The  Francis  Depau. 

The  defendant  then  offered  testimony  to  show  that  in  passing  from 
the  basin,  between  the  piers  into  the  river.  The  Tasso  was  held  in 
check  by  a  hawser  fastened  to  one  of  the  piers,  but  that  the  hawser 

'February  X5,  1888, 
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broke  just  as  the  vessel  cleared  the  pier  head ;  and  the  pilot,  perceiT- 
ing  that  she  was  approaching  the  plaintiff's  ship,  thereupon  gave 
orders  to  get  an  anchor  ready.  The  anchors  were  accordingly  fixed 
as  soon  as  possible,  in  the  manner  that  is  customary  in  going  oat  of 
the  port;  and  an  attempt  was  made  to  get  one  of  them  over  the  side, 
but  the  tackle  broke,  and  both  anchors  fell  on  deck,  and  the  vessel 
struck  The  Francis  Depau,  and  thereby  occasioned  the  injury  for 
which  this  suit  is  brought;  that  every  thing  was  done  on  board  The 
Tasso,  according  to  the  directions  of  the  pilot,  and  every  effort  made 
to  prevent  the  collision,  but  that  it  was  blowing  fresh,  and  the  tide 
setting  towards  the  plaintiffs'  ship,  and  The  Tasso  would  not  mind 
her  helm. 

To  rebut  this  testimony,  the  plaintiff  offered  in  evidence,  by  the 
pilot,  that  the  defendant's  vessel  appeared  to  be  badly  furnished,  and 
that  at  the  time  the  accident  happened,  the  mate,  who  had  charge  of 
her  under  the  pilot,  (the  master  being  absent,)  declared  that  he  had 
not  a  rope  on  board  fit  to  hang  a  cat,  and  further  off^ed  in  evidence, 
that  where  the  fish  tackle  breaks,  and  it  is  important  that  the  anchor 
should  be  thrown  out,  it  can  be  accomplished  in  a  minute  or  two,  by 
fixing  another  rope  by  a  strop  to  the  anchor,  and  heaving  it  over  the 
bows. 

At  the  trial,  several  exceptions  were  taken  by  the  plaintiff  to  dif- 
ferent instructions  given  by  the  court  to  the  jury;  and  the  verdict  and 
judgment  in  the  circuit  court  having  been  in  favor  of  the  defendant, 
the  case  has  been  brought  here  for  revision  by  a  writ  of  error  sued 
out  by  the  plaintifis.  We  proceed  to  examine  the  directions  ex- 
cepted to,  in  the  order  in  which  they  appear  in  the  record. 

Upon  the  evidence  above  stated,  the  defendant  asked  the  court  to 
instruct  the  jury  that  under  the  statutes  of  Great  Britaiui 
[  •33  ]  of  nhe  37  Geo.  IIL  c.  78;  52  Geo.  IIL  c.  39,  and  6th  of 
Geo.  IV.  c.  125,  the  defendant  was  not  responsible  for  any 
damage  occasioned  by  the  default,  negligence,  or  unskilfulness  of 
the  pilot  The  court  gave  this  instruction,  and  that  is  the  subject  of 
the  first  exception. 

The  collision  having  taken  place  in  the  port  of  Ldverpool,  the  rights 
of  the  parties  depend  upon  the  provisions  of  the  British  statutes,  then 
in  force ;  and  if  doubts  exist  as  to  their  true  construction,  we  must 
of  course  adopt  that  which  is  sanctioned  by  their  own  courts. 

The  52  Qeo.  IIL  mentioned  in  this  exception,  is  a  general  act  for 
the  regulation  of  pilots  and  pilotage,  within  the  limits  specified  in  the 
law,  and  requires  the  masters  of  vessels,  under  a  certain  penalty,  to 
take  a  pilot,  and  provides  that  no  owner  or  master  shall  be  answer- 
able for  any  loss  or  damage,  nor  be  prevented  from  recovering  on 
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any  coniract  of  insurance,  by  reason  of  any  default,  or  neglect  on  the 
part  of  the  pilot  But  this  statute  did  not  repeal  the  previous  one  of 
37  Greo.  IIL  for  the  regulation  of  pilots  conducting  ships  into  and  out 
of  the  port  of  Liyerpool ;  and  the  last-mentioned  law  required  the 
master  to  pay  full  pilotage  to  the  first  who  should  offer  his  serviceSi 
whether  he  was  employed  or  not  This  act  did  not,  however,  im- 
pose any  penalty  for  refusal;  and  contained  no  clause  exempting  the 
master  and  owner  firom  liability  for  loss  or  damage  arising  firom  the 
default  of  the  pilot,  where  one  was  taken  on  board. 

Upon  these  acts  of  parliament,  the  court  of  king's  bench  held,  in 
the  case  of  Caruthers  v.  Sydebotham,  4  Maule  &  Selw.  77,  that 
tiie  master  or  owner  of  a  vessel  trading  to  and  from  the  port  of  Liver- 
pool, was  not  answerable  for  damages  occasioned  by  the  fault  of  the 
pilot  But  in  the  case  of  the  Attorney-Greneral  v.  Case,  3  Price,  302, 
the  same  (|hestion  was  discussed  in  the  argument  before  the  court  of 
exchequer,  and  it  appears  to  have  been  the  opinion  of  that  court, 
that  the  master  and  owner  were  liable  in  the  same  manner  as  if  the 
pilot  had  not  been  on  board 

The  question,  it  is  true,  did  not  necessarily  arise  in  the  last  men- 
tioned case,  for  the  vessel  was  at  anchor  in  the  River  Mersey  when 
the  disaster  happened ;  and  a  vessel  at  anchor  was  not  bound  to  have 
a  pilot  on  board.  If  in  that  situation  the  master  thought  proper  to 
employ  one,  the  pilot  was  undoubtedly  his  agent,  and  con- 
sequently he  was  responsible  for  his  acts.  But  in  *  deciding  [  *  34  ] 
the  case,  the  court  expressed  their  opinions  on  the  two 
statutes  of  Geo.  IIL  before  mentioned,  in  cases  where  pilots  were 
required  to  be  on  board;  and  held  that  the  provisions  of  the  52  Gea 
IIL  exempting  masters  and  owners  firom  liability,  did  not  extend  to 
cases  embraced  by  the  local  pilot  act  for  Liverpool,  and  strongly  in- 
timated that  there  was  a  distinction  between  the  obligation  to  take 
a  pilot  under  a  penalty,  and  the  obligation  to  pay  full  pilotage  to  the 
first  that  offered,  whether  he  was  taken  or  not 

Since  these  decisions  were  made  in  the  king's  bench  and  exche- 
quer, the  37th  Greo.  IIL  has  been  repealed  by  the  5th  of  Geo.  IV*, 
and  the  52  Greo.  IIL  has  been  repealed  by  the  general  pilot  act  of  the 
6th  of  Qeo.  IV. ;  and  these  two  statutes  of  Geo.  IV.  were  the  laws  in 
force  at  the  time  of  the  collision  in  question.  But  although  some 
changes  were  made  in  the  Liverpool  pilot  act  in  the  first-mentioned 
statute,  ahd  in  the  general  pilot  law  by  the  second,  yet  in  regard  to 
the  subject  now  under  consideration,  these  two  statutes  are  the 
same  in  substance  with  the  preceding  ones  which  they  respectively 
repealed ;  and  the  adjudged  cases  above  mentioned,  apply  with  the 
same  force  to  the  question  before  us,  as  if  they  had  been  made  since 
the  passage  of  the  acts  of  Gex>.  IV. 
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In  determining,  however,  the  trae  constraction  of  these  acts  of  pa^ 
liament,  we  are  not  left  to  decide  between  the  conflicting  opinions 
of  the  king's  bench  and  court  of  excheqner.  The  same  question  has 
since,  on  more  than  one  occasion,  arisen  in  the  !6ritish  court  of  ad- 
miralty, and  the  decision  in  the  king's  bench  has  been  constantly 
sustained ;  and  we  presume  it  is  now  regarded  as  the  settled  con- 
struction of  these  pilot  acts.  Abb.  on  Ship.  (Shee's  edition,)  184, 
n.  z ;  The  Maria,  1  Rob.  New  Admiralty  Reports,  95 ;  The  Protector, 
1  Rob.  New  Adm.  Rep.  45 ;  The  Diana,  1  Rob.  New  Adm.  Rep. 
131.  We  think,  therefore^  that  the  circuit  court  was  right  in  the  first 
instruction  given  to  the  jury. 

The  second  also  is  free  from  objection.  The  question  there  was 
as  to  the  rule  of  damages  in  case  the  plaintiffs  should  show  them- 
selves entitled  to  a  verdict  They  offered  to  prove  that  if  the  ship 
had  not  been  prevented  from  sailing  by  the  injury  con^lained  o^ 
she  would  in  due  course  have  arrived  in  Georgetown  (as  was  in- 
tended when  the  lading  was  taken  in)  in  time  for  the  sale  of  her 
cargo  at  the  fishing  season  in  the  Potomac  River,  when 
[  *  35  ]  *  there  is  a  great  demand  for  salt ;  that  the  injury  delayed 
her,  and  prevented  her  arrival  until  the  season  was  over,  and 
thereby  made  a  difference  of  ten  or  eleven  cents  per  bushel  in  the 
value  of  the  salt  at  her  home  port,  and  occasioned  a  loss  upon  tiie 
cargo  of  $2,101.20.  The  defendant  objected  to  this  testimony,  and 
the  court  refused  to  admit  it. 

It  has  been  repeatedly  decided  in  cases  of  insurance,  that  tiie  in- 
sured cannot  recover  for  the  loss  of  probable  profits  at  the  port  of 
destination,  and  that  the  value  of  the  goods  at  the  place  of  shipment 
is  the  measure  of  compensation.  There  can  be  no  good  reason  for 
establishing  a  different  rule  in  cases  of  loss  by  collision.  It  is  the 
actual  damage  sustained  by  the  party  at  the  time  and  place  of  the 
injury  that  is  the  measure  of  damages. 

The  third  and  last  exception  was  taken  to  an  instruction  given 
upon  the  prayer  of  the  defendant,  and  also  to  the  refusal  of  the  court 
to  give  a  direction  asked  for  by  the  plaintiffs.  The  defendant  prayed 
the  court  to  instruct  the  jury,  that  if  they  believed  that  the  coUisioa 
was  occasioned  by  the  breaking  of  the  hawser  and  fish-tackle,  yet 
firom  those  facts  the  jury  were  not  warranted  in  inferring  that  The 
Tasso,  at  the  time  of  her  sailing,  was  unseaworthy ;  which  direction  the 
court  gave.  And  thereupon  the  plaintiff  prayed  the  court  to  inslroct 
the  jury,  that  if  they  believed  the  collision  took  place  as  above  stated^ 
then  such  breaking  of  the  hawser  and  tackle  is  no  excuse  for  it 
on  the  part  of  the  defendant;  and  this  direction  the  court  refused 
to  give. 
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Now  these  two  prayers  involve  the  same  principles,  and  are  both 
liable  to  the  same  objections.  By  whose  fault  the  accident  happened 
was  a  question  of  fact  to  be  decided  by  the  jury  upon  the  whole 
evidence  before  them.  And  the  error  in  the  prayer  on  the  part  of 
the  plaintiffs,  as  well  as  that  offered  by  the  defendant,  consists  in 
this,  that  it  sought  to  withdraw  from  the  jury  the  decision  of  the 
fact,  and  asked  the  court  to  instruct  them,  as  a  matter  of  law,  upon 
the  sufficiency  or  insufficiency  of  certain  evidence  offered  to  prove  it ; 
and  both  prayers  are  still  more  objectionable  because  each  of  them 
asks  the  instruction  upon  a  part  only  of  the  testimony,  leaving  out 
of  view  various  other  portions  of  it  which  the  jury  were  bound  to 
consider  in  forming  their  verdict  K  the  collision  was  the  fault  of 
the  pilot  alone,  then  the  owners  of  The  Tasso  are  not  answer- 
able. But  if  it  was  altogether  *  or  in  part  caused  by  the  [  *  36  ] 
misconduct,  negligence,  or  unskilfnlness  of  the  master  or 
mariners,  the  owner  is  liable.  And  if  the  equipments  and  tackle 
were  in  this  case  insufficient,  and  not  as  strong  and  safe  as  those 
ordinarily  used  for  such  vessels  in  such  cases,  and  thereby  rendered 
the  care  and  skill  of  the  pilot  unavailing,  it  was  undoubtedly  the 
fault  of  the  master  or  owner;  and  is  equally  inexcusable  as  the 
omission  to  provide  a  competent  crew.  And  it  was  for  the  jury  upon 
the  whole  evidence  to  say  whether  it  was  the  result  of  accident, 
arising  from  strong  wind  and  tide,  against  which  ordinary  skill  and 
care  could  not  have  guarded ;  or  the  fault  of  the  pilot ;  or  the  mis- 
conduct, negligence,  or  unskilfnlness  of  the  crew ;  or  the  insufficiency 
of  the  hawser,  ropes,  or  equipments  with  which  the  vessel  was  fur- 
nished. In  the  first  two  instances  the  owner  of  The  Tasso  is  not 
answerable ;  in  the  two  latter  he  is.  The  court,  therefore,  were  right 
in  refusing  the  direction  asked  for  by  the  plaintiffs,  but  erred  in 
giving  the  one  before  mentioned  at  the  request  of  the  defendants. 
And  for  this  reason  the  judgment  of  the  circuit  court  must  be  re- 
versed. 

•  H. ill;  18 H.  101;  7  WaL  68. 


Lessee   of  John   Mbrcer,  and  Mart   Scott  Mercer,  his  Wife, 
Plaintiffs  in  Error,  v.  William  Cart  Selden,  Defendant 

1  H.  37. 

One  who  takes  a  deed  of  land  from  a  third  person,  places  it  upon  record,  takes  the  profits  of 
the  land,  and  sells  parts  of  it,  has  a  snflSdent  adverse  seisin  to  set  np  the  statute  of  limi* 
tation,  as  against  his  children,  whose  guardian  he  was,  and  who  claimed  in  right  of  their 
mother,  once  the  lawful  owner  of  the  land. 

If  an  infant  be  disseised  and  then  marry,  her  disability  as  a  feme  covert  does  not  reliere  her 
finom  bringing  a  suit  within  ten  years  after  she  becomes  of  fhU  age,  under  the  statute  of  Umi- 
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I  of  VuiginUL    The  only  duability  provided  for  u  what  existed  when  the  x^  of 

action  accmed. 
Under  the  statute  of  limitations  of  Virginia,  an  heir  has  ten  years  within  which  to  hring  bii 

action,  if  the  entiy  of  the  ancestor,  who  was  nnder  disability  at  the  time  of  his  des^ 

was  not  barred. 
A  husband  has  no  estate  by  the  courtesy,  in  lands  of  which  his  wife  was  disseised  at  dis 

tune  of  the  marriage,  and  upon  which  he  never  entered ;  actual  seisin,  during  the  covertore) 

being  necessary  to  constitute  that  estate. 

The  case  is  stated  in  the  opinioa  of  the  ootirb 

Whipple  and  Jones^  for  the  plaintifis. 

Chapman  Johnson^  contra. 

[  *  48  ]       *  McLean,  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  before  this  court,  fix>m  the  cucnii 
court  of  the  eastern  district  of  Virginia,  by  a  writ  of  error. 

An  action  of  ejectment  was  commenced  by  the  lessors  of  tiie 
plaintiff,  to  recover  possession  of  certain  undivided  interests  in  a 
tract  of  land  in  Loudon  county. 

On  the  trial,  the  jury  found  a  statement  of  feusts,  on  which  the 
questions  of  law  mainly  arise. 

Mary  Mason  8elden  was  seised  and  possessed  in  fee-simple  of 
certain  tracts  of  land  in  the  county  of  Loudon,  estimated  to  contain 
four  thousand  acres,  a  part  of  which  is  the  land  in  controversy.  Slie 
intermarried  with  Mann  Page,  who  died  in  1779,  leaving  Ids  wife 
and  three  infant  children,  John,  WiUiam  Byrd,  and  Jane  Byrd.  Mn. 
Page  continued  a  widow,  seised  in  her  own  right,  until  1782,  when 
she  manried  Wilson  Gary  Selden ;  who  in  right  of  his  wife  entered 
upon  and  held  the  lands.  Soon  after  the  marriage,  Selden  became 
guardian  of  the  three  infant  children  aforesaid,  gave  bonds,  &c,  and 
continued  to  act  as  guardian  during  the  minorities  of  the  two  sons, 
and  until  the  marriage  of  the  daughter. 

On  the  22d  December,  1784,  Selden  and  wife  conveyed  in  fee  sim« 
pie  to  Gary  Selden,  father  of  the  husband,  the  whole  of  the  four 
thousand  acres  of  land,  with  the  exception  of  two  thousand  acres, 
deeded  to  W.  B.  Page.  Mrs.  Selden  was  privily  examined  as  the 
statute  requires.  This  deed  was  acknowledged  and  recorded  by 
Selden  the  14th  ^pril,  1818,  long  after  the  decease  of  the  grantee. 
On  the  Ist  January,  1785,  Gary  Selden  and  wife  reconveyed  the 
land,  with  the  exception  above  stated,  to  Wilson  G.  Selden ;  which 
deed  was  also  recorded  the  14th  April,  1818. 

Selden  and  wife,  previously  to  the  execution  of  the  above 

I  •  49  ]    •deed  to  Gary  Selden, made  a  deed  to  William  Byrd  Page, 

son  of  Mrs.  Selden  by  her  first  marriage,  for  two  thousand 
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acres,  part  of  the  above  tract  of  four  thousand  acres ;  which  deed 
was  never  recorded  and  cannot  now  be  found  From  the  time  of 
their  marriage,  Selden  and  wife  had  their  permanent  dwelling  in  the 
county  of  Gloucester,  until  they  removed  to  the  county  of  Elizabeth 
City,  where  they  established  their  residence.  In  September,  1787, 
Mrs.  Selden,  being  in  a  low  state  of  health,  accompanied  by  her  hus- 
band on  a  return  from  the  Springs,  was  taken  exlremely  ill  at  Win- 
chester, in  Frederick  county,  Virginia,  where  she  died  on  the  17th  of 
that  month.  Two  days  previous  to  her  death,  Mrs.  Selden,  with  her 
husband,  executed  a  second  deed  to  William  Byrd  Page,  for  two 
thousand  acres  by  certain  metes  and  bounds,  and  also  a  deed  to 
Doct.  Robert  Mackay  for  two  thousand  acres,  being  the  residue  of 
the  four  thousand  acres  in  Loudon  aforesaid.  On  the  17th,  it  being 
the  day  of  her  decease,  the  privy  examination  of  Mrs.  Selden  was 
taken  to  the  above  deeds,  by  three  justices  of  the  peace  of 'Frederick 
county,  under  a  commission  issued  by  the  clerk  of  Loudon  county. 
Selden,  on  the  8th  October,  1787,  adcnowledged  the  above  deeds, 
and  they  were  ordered  to  be  recorded.  On  the  17th  September 
aforesaid,  and  after  the  decease  of  Mrs.  Selden,  Mackay  reconveyed 
the  land  conveyed  to  him  as  above  stated,  to  Wilson  C.  Selden. 
This  deed  was  recorded  the  8th  October  ensuing. 

From  the  time  of  his  marriage  to  the  decease  of  Mrs.  Selden, 
Selden,  in  right  of  his  wife,  held  possession  of  the  premises  in  con- 
troversy. After  her  death  he  continued  to  hold  possession,  taking  the 
rents,  issues,  and  profits  for  his  own  use ;  claiming  the  land  under 
the  above  deed.  In  1818,  when  the  legal  sufficiency  of  that  deed 
was  questioned,  he  caused  the  deeds  to  and  from  his  father  to  be 
recordec^  as  above  stated,  and  so  continued  to  claim  the  premises  un- 
der both  deeds,  and  to  exercise  acts  of  ownership  over  the  land  until 
his  death,  in  1835.  Between  the  years  1796  and  1812,  Selden  sold, 
conveyed,  and  delivered  possession  to  different  persons,  and  among 
others  to  Thomas  Swann,  who  had  intermarried  with  Jane  Byrd 
Page,  various  parcels  of  the  land. 

In  April,  1794,  Jane  Byrd  Page,  with  the  consent  of  her  guardian, 
she  being  under  twenty-one  years  of  age,  married  Thomas 
•  Swann ;  and  died  "the  31st  October,  1812,  leaving  seven  [  *  50  J 
infant  children,  her  heirs  at  law.  Among  others,  Mary 
Scott,  one  of  the  lessors  of  the  plaintiff,  who,  in  June,  1818,  being 
under  twenty-one  years  of  age,  intermarried  with  John  Mercer,  one 
of  the  lessors  of  the  plaintiff  In  1796,  having  received  from  Selden 
£640,  Thomas  Swann  executed  a  receipt,  fully  discharging  him  as 
guardian.  John  Page,  the  eldest  son  of  Mrs.  Selden  died  in  1800, 
having  devised  all  his  estate,  real  and  personal,  after  the  death  of 
VOL.  XIV.  42  r^  T 
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his  widow,  Elizabeth  K.  Page,  to  two  of  the  children  of  his  brother 
William  Byrd  Page,  to  wit :  William  B.  Page  and  Mary  M.  Page, 
and  to  three  of  the  children  of  his  sister,  Jane  B.  Swann,  to  wit: 
Edward,  Mary,  and  Thomas,  as  tenants  in  common.  Edward  and 
Thomas  died  intestate,  and  without  issae.  Mary  intermarried  as 
above  stated  with  John  Mercer. 

After  John  Page,  the  above  testator,  had  attained  full  age,  on  the 
21st  December,  1792,  he  settled  with  Selden,  his  guardian,  and  exe- 
cuted to  him  a  release  from  all  demands. 

Thomas  Swann,  surviving  his  wife,  conveyed  by  deed,  duly  exe- 
cuted, all  his  interest  in  the  premises  to  his  surviving  children. 

After  William  B3rrd  Page  had  attained  full  age,  he  made  a  claim 
against  Selden,  on  account  of  inequality  in  the  partition  of  the  afore- 
said four  thousand  acres  of  land,  which  claim  was  finally  adjusted 
by  the  payment  of  £1,000,  and  the  purchase  of  five  hundred  acres 
of  his  land  by  Selden.  And  afterwards,  on  the  23d  July,  1794, 
Page,  having  received  full  satisfaction  firom  Selden  as  guardian, 
executed  to  him  a  release,  &c. 

From  the  death  of  Wilson  Cary  Selden  up  to  the  present  time, 
the  defendant,  his  son,  has  held  the  actual  possession  of  the  premises' 
in  dispute,  claiming  the  same  as  his  own,  under  the  will  of  his  father. 

On  the  6th  December,  1819,  the  lessors  of  the  plaintLBT,  claiming 
as  heirs  of  Mrs.  Swann,  with  others,  instituted  their  suit  in  the  supe- 
rior court  of  chancery  held  at  Winchester,  against  Wilson  Gary 
Selden  and  others,  claiming  the  lands  now  in  controversy,  upon  cer- 
tain defects  in  the  conveyances  under  which  Selden  claimed,  and 
upon  alleged  equities.  Answers  were  filed,  and  upon  the  final  hear? 
ing  in  October,  1830,  a  decree  was  pronounced,  whereby  the  court, 
"  disclaiming  jurisdiction  of  the  alleged  imperfections  in  the 
[  •  51  ]  conveyances  aforesaid,  but  taking  jurisdiction  *  of  the  mat- 
ters of  equity,  adjudged  and  decreed  that  the  plaintiff'  bill 
should  be  dismissed  with  costs,  but  without  prejudice  to  any  suit  at 
law  which  the  plaintiffs  might  be  advised  to  prosecute  on  account  of 
the  alleged  legal  defects,  or  want  of  validity  in  the  said  deeds." 
This  decree,  on  an  appeal  to  the  aupreme  court  of  appeals,  was 
aflSrmed  the  17th  of  April,  1837. 

This  cause  has  been  ably  and  elaborately  argued.  Some  points 
have  been  made  and  illustrated  with  great  research  and  ingenuity, 
which,  firom  the  view  taken  of  the  case  by  the  court,  are  not  essen- 
tially involved  in  the  dedsion.  Among  these  are  the  construction 
of  liie  statutes  under  which  the  deed  firom  Selden  and  wife  to  Caiy 
Selden,  in  1784,  was  executed  and  recorded ;  and  also  the  deed  from 
Selden  and  wife  to  Mackay,  in  1787. 
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We  will  consider  the  case  in  reference  to  the  statute  of  limitaf 
tions. 

The  statute  of  1785  bars  the  right  of  entry,  unless  suit  be  brought 
within  twenty  years  next  after  the  cause  of  action  accrues.  The 
savings  are  <' infancy,  coverture,  nan  compos  mentis^  imprisonment, 
or  not  being  within  the  commonwealth  at  the  time  the  right  of  action 
accrued."  And  such  persons  are  barred  if  they  do  not  bring  their 
action  within  ten  years  next  after  their  disabilities  shall  be  removed. 

Selden  took  possession  of  the  premises  in  controversy,  claiming 
them  as  his  own  under  the  deed  from  Mackay,  in  the  fall  of  1787. 
Prior  to  that  time,  his  possession  was  in  right  of  his  wife.  Under 
the  deed  from  Mackay,  his  possession  was  adverse  to  the  right  of  the 
lessors  of  the  plaintiff.  He  avowed  his  ownership  by  placing*  the 
deed  upon  record,  by  enjoying  the  profits  of  the  land,  and  by  selling 
and  conveying  different  parcels  of  it. 

In  no  sense  can  he  be  considered  as  holding  possession,  in  virtue 
of  his  rights  as  guardian  of  the  heirs  of  his  deceased  wife,  or  as  ten- 
ant by  the  courtesy.  The  right  under  which  he  held  possession 
during  the  life  of  his  wife  terminated  at  her  death,  there  being 
no  issue  of  the  marriage.  From  this  time  he  possessed  and 
claimed  the  premises  as  his  own.  This  was  notorious  to  the  pub- 
lic, and  especially  to  the  heirs  of  his  wife.  John  Page,  in  his 
lifetime,  settled  with  Selden  as  guardian,  and  executed  to  him  a 
release  of  all  demands.  William  Byrd  Page  received  from  him 
£1,000,  the  estimated  difference  in  value  between  the  part 
•  of  the  four  thousand  acres  conveyed  to  him  over  that  [  *  52  ] 
which  was  conveyed  to  Page.  Thomas  Swann,  the  hus- 
band of  Jane  Byrd  Page,  actually  purchased  from  Selden  a  part  of 
the  land  conveyed  to  him  by  Mackay.  Swann,  at  the  time  of  the 
purchase,  was  a  highly  respectable  lawyer,  and  not  only  knew  that 
Selden  claimed  the  land  adversely,  but  he  recognized  the  validity  of 
such  a  claim  by  the  purchase. 

Until  his  death,  in  1835,  Selden  continued  in  possession  of  the 
premises,  anJ  his  son,  the  defendant,  still  holds  the  same  adversely 
under  his  father's  will.  From  these  facts  it  is  clear  that  the  lessors 
of  the  plaintiff  are  barred  by  the  statute,  unless  they  shall  bring  them- 
selves within  its  exceptions. 

The  right  of  action  accrued  in  1787.  At  that  time  Jane  Byrd 
Page,  being  an  infant,  was  within  the  exception  of  the  statute,  and 
it  is  insisted  that  her  marriage  with  Swann  before  she  was  twenty- 
one  years  of  age,  added  to  her  first  disability  that  of  coverture. 

Mr.  Preston,  in  his  Abstracts,  2  vol.  340,  says:  "If  the  right 
accrues  to  a  person  who  is  at  that  time  under  a  disability,  the  fine 
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will  not  begin  to  mn  against  him  till  he  shall  be  free  from  disability ; 
and  successive  disabilities,  without  any  intermission,  will  continue  to 
him  a  protection  against  being  barred  by  non-claim }  but  any  cessa- 
tion of  disability  will  call  the  statute  into  operative  force,  and  no 
subsequent  disability  will  arrest  the  bar  produced  by  the  statute." 

The  saving  in  the  Virginia  statute  is  the  same  as  that  of  the  21  st 
of  Jac.  L,  but  it  has  received  in  this  country  a  different  construction 
from  that  stated  by  Mr.  Preston.  In  Parsons  v.  McCSracken  and 
wife,  9  Leigh.  495,  Mr.  Justice  Parker  says,  speaking  of  this  statute : 
^  I  am  of  opinion  that  cumulative  disabilities  ought  not  to  prevent 
its  operation ;  and  that,  upon  a  sound  construction  of  the  act,  a  party 
claiming  the  benefit  of  the  proviso  can  only  avail  himself  of  the  dis- 
ability existing  when  the  right  of  action  first  accrued ;  since,  other- 
wise, the  assertion  of  claims  might  be  postponed  for  the  period  of 
the  longest  life,  and  possessions  disturbed  after  sixty,  eighty,  or  even 
a  hundred  years."  In  that  case,  as  in  the  one  under  consideration, 
the  female  in  whom  the  right  vested,  married  before  the  disability  of 

infancy  had  ceased. 
[  *  53  ]  *  In  the  same  case,  Mr.  Justice  Brockenborough  says :  ^  If  she 
married  after  she  became  of  age,  her  subsequent  coverture  was 
not  a  disability,  which  would  obstruct  the  operation  of  the  statute ; 
and  even  if  she  married  while  yet  an  infant,  we  cannot  mount  one 
disability  on  another  so  as  to  prevent  a  continuous  obstruction  to  its 
operation."  Mr.  Justice  Tucker  says :  ^<  It  is  true  that  Rebecca  was 
an  infant,  but  she  came  of  age  in  1834,  when  her  disability  ceased; 
for,  notwithstanding  some  loose  opinions  to  the  contrary,  she  cannot 
tack  the  disability  of  mairiage  to  that  of  infancy." 

The  same  doctrine  was  recognized  by  the  court  of  appeals,  in 
the  chancery  case  lately  decided  in  that  court,  between  the  parties 
now  before  us.  The  same  principle  is  sanctioned  2  Hen.  &  Mnn£ 
906 ;  and  in  Eager  and  wife  v»  Commonwealth,  4  Mass.  182 ;  Jack- 
son V.  Wheat,  18  Johns.  40 ;  Demarest  o.  Wynkoop,  3  Johns.  Ch.  129. 

Chancellor  Kent  says,  in  the  last  case  cited :  ^  I  am  clearly  of 
opinion,  that  the  party  can  only  avail  himself  of  the  disabilities  ex- 
isting when  the  right  of  action  first  accrued."  In  1  Plowd.  375,  it  is 
laid  down  that,  <<  if  several  disabilities  exist  together  at  the  time  the 
right  of  action  accrues,  the  statute  does  not  begin  to  run  until  the 
party  has  survived  them  all."  In  Doe  v.  Jesson,  6  East,  80,  it  was 
held  that  cumulative  disabilities  in  different  persons  could  not.be 
added.  \ 

At  the  time  of  her  marriage,  in  April,  1794,  Mrs.  Swann  wanW 
about  three  months  of  being  of  fuU  age.  Of  course,  in  July  ensuii^, 
she  was  of  age,  from  which  time  the  statute  began  to  operate,  and 
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in  twenty  years  would  have  baired  her  right  of  eotry,  had  she  survived 
But  her  death  in  1812  arrested  the  operation  of  the  statute,  and  gave 
her  heirs  ten  years  within  whi<^  to  bring  their  action.  The  proviso 
in  the  statute,  after  enumerating  the  exceptions,  among  which  are 
infancy  and  coverture,  declares  that  ^  every  such  person,  and  his  or 
her  heirs,  shall  and  may,  notwithstanding  the  said  twenty  years  are, 
or  shall  be  expired,  bring  and  maintain  his  action,  or  make  his  entry, 
within  ten  years  next  after  such  disabilities  removed,  or  the  death  of 
the  person  so  disabled,  and  not  afterwards.'' 

By  the  settled  construction  of  this  proviso,  the  heir  has  ten  years 
to  bring  his  action,  where  his  ancestor  is  not  barred.     This 
*time  is  given  him  witiiout  reference  to  the  time  that  has  [  *  54  ] 
elapsed,  or  the  disabilities  of  his  ancestor,  if  the  right  of 
entry  has  not  been  tolled. 

But  it  is  insisted  tiiat  the  right  of  entry  did  not  devolve  on  the 
heirs  of  Mrs.  Bwann  at  her  decease,  as  her  husband  became  tenant 
by  the  courtesy. 

In  1  Coke  on  Litt  29,  c  4,  §  35,  it  is  said :  ^  Tenant  by  the  courtesy 
of  England  is,  where  a  man  taketh  a  wife  seised  in  fee-simple,  or  in 
fee-tail  general,  or  seised  as  heir  in  tail  special,  and  hath  issue  by  the 
same  wife,  male  or  female,  bom  alive,  albeit  the  issue  after  dieth  or 
liveth,  yet  if  the  wife  dies,  the  husband  shall  hold  the  land  during  his 
life,  by  the  laws  of  England." 

<'  And  first  of  what  seisin  a  man  shall  be  tenant  by  the  courtesy. 
There  is  in  law  a  twofold  seisin,  namely,  a  seisin  in  deed  and  a 
seisin  in  law.  And  here  Littleton  intendeth  a  seisin  in  deed,  if  it 
may  be  attained  unto,  as  if  a  man  dieth  seised  of  lands  in  fee- 
simple,  or  fee-tail  general,  and  these  lands  descend  to  his  daughter, 
and  she  taketh  a  husband  and  hath  issue,  and  dieth  before  any 
entry,  the  husband  shall  not  be  tenant  by  the  courtesy;  and  yet 
in  this  case  she  had  a  seisin  in  law;  but  if  she  or  her  husband 
had  during  her  life  entered,  he  should  have  been  tenant  by  the 
courtesy." 

The  wife  at  common  law  was  endowable  where  there  had  been  no 
actual  possession ;  and  the  reason  is,  that  during  coverture  she  could 
not  take  possession  of  the  lands  of  her  husband.  But  actual  seisin 
was  necessary  to  enable  the  husband  to  claim  as  tenant  by  the 
courtesy.  This  rule  was  not  inflexible.  It  yielded  to  circumstances, 
as  in  the  case  of  an  advowson,  or  rent,  or  where  an  entry  was  pre- 
vented by  force.  Idtt.  §§  417,  418.  In  like  manner,  if  a  man  have 
a  title  of  entry  into  lands,  but  does  not  enter  for  fear  of  bodily  harm, 
and  he  approach  as  near  the  land  as  he  dare,  and  claim  the  land  as 
his  own,  he  hath  presently,  by  such  claim,  a  possession  and  seisin  in 

42* 

Digitized  byCjOOQlC 


498         SUPREME   COURT  OF   THE   UNITED  STATES. 

Bachannon  v.  UpshAW.    1  H. 

the  land,  as  if  he  had  entered  in  deed.  Litt.  §  419.  And,  under 
some  circumstances,  living  within  view  of  the  land  will  give  Ihe 
feoffee  a  seisin  in  deed,  as  fully  as  if  he  had  made  an  entry.  It  has 
been  held  that  the  husband  may  claim  as  tenant  by  the  courtesy, 
without  entryj  wild  lands  of  which  his  wife  was  seised,  and  which 
were  not  held  adversely.  But  the  general  role  of  law  is, 
[  •  55  ]  that  •  there  must  be  an  entry  during  coverture,  to  enable  the 
husband  to  claim  by  the  courtesy. 

At  no  time  during  the  life  of  Mrs.  Swann,  does  it  appear  that  there 
was  an  entry  upon  the  premises  in  controversy  by  herself  or  her  hus- 
band. On  the  contrary,  it  appears  the  defendant  and  his  ancestor 
held  the  land  adversely.  It  is  dear,  therefore,  that  Swann  could  not 
claim  as  tenant  by  the  courtesy,  and  consequently  no  such  right  could 
interpose  to  prevent  the  entry  of  the  heirs  of  his  wife.  They  were 
bound,  without  regard  to  their  infancy  or  other  disabilities,  to  bring 
their  action  in  ten  years  from  the  decease  of  their  ancestor.  This 
results  from  the  fact,  that  the  right  of  action  accrued  in  the  lifetime 
of  their  ancestor,  and  the  rule  of  law,  which  does  not  admit  of  cumu- 
lative disabilities. 

By  the  same  principles,  the  devisees  of  John  Page,  who  died  in 
1800,  are  also  barred.  The  statute  also  bars  the  right  of  entry  in 
William  Byrd  Page. 

From  this  view  of  the  case,  it  can  scarcely  be  necessary  to  notice 
the  bill  of  exceptions  taken  on  the  trial  by  the  plaintiff.  So  £Eur  as 
evidence  was  offered  to  disprove  the  consideration  named  in  the  deed 
to  Mackay,  with  the  view  of  rendering  it  invalid,  the  evidence  was 
properly  rejected.  And  so  far  as  regards  the  circumstances  which 
the  plaintiff  offered  to  prove,  they  could  have  no  other,  if  any  effect, 
tiian  to  create  a  suspicion  of  unfairness  or  fraud  in  the  execution  of 
the  deed.  All  matters  of  fraud  and  trust  arising  out  of  this  trans- 
action were  considered  and  decided  in  the  case  in  equity  lately 
brought  before  the  court  of  appeals  of  Virginia,  by  the  parties  to  tiie 
present  suit.  K  that  jurisdiction  were  rightfully  exercised,  it  con- 
cludes all  questions  of  fraud  in  this  case.  Upon  the  whole,  we  af- 
firm the  judgment  of  the  circuit  court. 


John  Buchannon,  and  others.  Complainants,  v.  Edwin    Upsha^. 

Respondent.^ 

1  H.  56. 

The  complainants,  having  parchased  in  good  faith  from  a  grantor  having  no  title,  but  who 
afterwards  bargained  with  the  defendant,  the  tme  owner  of  the  title,  for  a  confirmatiiMi 
apon  payment  of  £4^,  it  was  held: — 

1  Tanbt,  C.  J.  did  not  sit  in  this  cause. 
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1.  That  the  complainants  mnst  paj  the  £420  before  they  conld  compel  the  defendant  tt 
make  a  title. 

S.  That  nutil  the  complainants  had  notice  of  this  obligation  to  pay  the  £420,  they  were  not 
liable  to  pay  interest. 

8.  That  they  were  not  goilty  of  laches  for  not  coming  into  eqaity  while  they  were  in  posses- 
sion of  the  land  in  good  feith. 

4.  That  their  snit  conld  not  be  defeated  by  their  failure  to  tender  the  £420  before  filing 
their  bilL 

Thc  case  is  stated  in  the  opinion  of  the  court 
Stanberry  and  Leona/rdj  for  the  appellants. 
Morehead  and  Coxe^  contr^ 

•  Catron,  J.,  delivered  the  opinion  of  the  court.  [  *  82  J 

This  is  an  injunction  bill,  to  restrain  the  defendant  from 
taking  out  a  writ  of  possession  and  an  execution  for  costs,  on  a  recov- 
ery, of  700  acres  of  land,  by  Upshaw,  in  an  action  of  ejectment  against 
the  complainants  in  the  circuit  court  of  Ohio.     They  ask  a  per- 
petual injunction  of  the  execution,  and  a  specific  decree  for  title. 

The  complainants,  and  those  under  whom  they  claim,  purchased 
from  Philip  Buckner,  paid  a  full  price,  and  took  deeds  dated  in 
1798  and  1799. 

Buckner  purchased  from  Lyne  Shackleford  in  November,  1797, 
when  the  latter  had  no  title  to,  or  interest  in  the  land;  Upshaw, 
the  respondent,  being  the  owner.  It  had  been  granted  to  Beverly 
Boy  by  the  commonwealth  of  Virginia,  in  1789,  and  sold  by  Roy 
to  Shackleford.  In  April,  1797,  Shacldeford  sold  to  Upshaw,  and 
directed  the  title  to  be  made  to  him.  On  the  20th  of  July,  1797, 
Roy  conveyed  to  Upshaw ;  and  in  November  afterwards,  Shackle- 
ford sold  a  second  time  to  Buckner. 

To  remedy  this  defect  of  title  and  want  of  good  faith,  in  April, 
1801,  Shackleford  entered  into  a  covenant  with  Upshaw,  by  which 
the  sale  to  Buckner,  of  Nbvember,  1797,  was  confirmed ;  and  in 
May,  1803,  Shackleford  and  Upshaw  entered  into  another  covenant, 
again  confirming  the  contract  between  Shackleford  and  Buckner, 
and  which  is  more  specific  in  its  terms  than  the  first,  of  1801. 

By  these  contracts  alone  Upshaw  was  bound,  and  on  them  the 
bill  is  founded,  and  a  specific  decree  asked.  They  must  be  taken 
together ;  so  the  complainants  treat  them  in  their  bill ;  nor  can  the 
court  do  otherwise. 

Upshaw,  having  stipulated  to  make  title  to  Buckner,  on  receiving 
JE420,  the  purchase-money,  took  an  assignment  of  the  cove- 
nant between  Buckner  and  Shackleford,  on  which  it  ap-  [    *  83   ] 
pears  by  the  covenant  of  1803,  $420  was  remaining  unpaid. 
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It  is  insisted  that  a  biU  for  a  specific  performance  of  the  cc  ntracts, 
could  not  be  maintained  until  the  purchase-money  was  tendered  to 
Upshaw,  the  vendor ;  and  of  this  opinion  was  the  circuit  court ;  and 
principally  on  this  ground,  taken  in  connection  with  other  circum- 
stances, dismissed  the  bill. 

We  are  of  opinion  that  if  such  a  rule  exists  in  any  case,  it  has  no 
application  to  the  one  before  us.  The  complainants  purchased  from 
Buckner  when  he  had  no  interest  in  the  land ;  and  at  that  time  they 
acquired  no  equity  against  Upshaw ;  yet  of  this  fact  they  bad  no 
knowledge,  and  rested  confident  that  they  were  occupying  and  im- 
proving the  land  under  a  good  title.  Nor  did  they  have  any  knowl- 
edge of  the  contracts  between  Shackleford  and  Upshaw,  after  their 
purchase  from  Buckner,  for  msiny  years ;  probably  not  until  about 
the  time  the  recovery  was  had  against  them  in  the  action  of  eject- 
ment in  1831.  It  was  not  Buckner's  interest  to  give  the  informa- 
tion; and  Shackleford  took  no  further  trouble  on  himself  in  the 
matter  after  1803 ;  he  and  Upshaw  residing  in  the  remote  parts  of 
Virginia,  five  hundred  miles  from  the  complainants. 

Upshaw  admits,  in  his  answer,  that  he  did  not  know  Buckner  had 
sold  the  land,  or  that  it  was  in  the  possession  of  the  complainants, 
until  about  the  time  he  brought  his  first  action  of  ejectment,  in 
October,  1818 ;  that  he  sued  for  the  land,  because  he  had  failed  to 
obtain  the  purchase-money  from  Buckner.  The  suit  failed,  because 
the  patent  from  the  commonwealth  of  Virginia  was  void ;  the  coun- 
try having  been  ceded  (north  of  the  Ohio  River)  by  Virginia  to  the 
United  States,  before  the  land  was  granted. 

In  1826,  Upshaw,  on  the  production  of  the  patent  to  Roy,  and  bis 
deed,  obtained  a  patent  from  the  United  States,  in  confirmation  of 
the  Virginia  grant  On  this  he  brought  another  suit  against  the 
complainants,  and  in  1831  recovered  the  land.  This  is  the  judgment 
the  bill  seeks  to  enjoin. 

During  all  this  time,  Upshaw  was  a  stranger  to  the  complainants; 
he  set  up  no  claim  against  them  for  the  purchase-money  due  from 
Buckner  to  him;  he  sought  the  land,  and  disavowed  that  Buck- 
ner's contract  with  the  complainants  bound  him.  And 
(  *  84  ]  •  so  he  continues  to  do.  His  principal  defence  in  the  an- 
swer to  the  bill  is,  "  That  having  no  contract,  or  privity  of 
contract,  with  the  purchasers  from  Buckner,  he  conceives  they  can 
have  no  right  to  come  into  a  court  of  equity  to  enforce  a  specific  per- 
formance of  the  contract  with  Buckner." 

It  is  manifest  that  at  no  time  were  these  complainants  afforded 
the  opportunity  to  pay  the  purchase-money  due  from  Buckner  to 
Upshaw. 
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We  therefore  hold^  that  complainants  were  in  no  default,  preju^ 
dicial  to  their  original  equities,  for  failing  to  discharge  or  oJBfering  to 
discharge  the  bond  of  Buckner. 

Nor  could  the  complainants  be  justly  charged  with  sleeping  on 
their  rights,  had  the  true  state  of  the  facts  been  known  to  them. 
Until  1826,  Upshaw  was  in  no  situation  to  comply  with  his  part 
of  the  contract ;  that  is,  to  make  title.  A  court  of  chancery  would 
have  enjoined  the  payment  of  the  purchase-money  before  the  patent 
issued  from  the  United  States,  and  set  aside  the  contract,  if  the  ven- 
dor could  not  have  made  title. 

Neither  can  this  be  treated  as  a  stale  claim,  for  another  reason. 
The  complainants  went  into  possession  under  Buckner's  deeds,  dwelt 
upon,  and  in  good  faith  improved  the  land ;  and  are  now  seeking  to 
protect  their  possessions  and  homes,  in  affirmance  of  their  deeds. 

We  also  hold  that  there  was  privity  of  contract  between  Upshaw 
and  the  complainants.  When  he  sanctioned  Shackleford's  contract 
with  Buckner,  he  became  a  party  to  it;  Buckner  had  assigned  all  its 
benefits  to  the  complainants,  and  they  must  be  treated  as  rightful 
assignees ;  with  tlie  modifications  imposed  by  the  contracts  of  1801 
and  1803,  between  Upshaw  and  Shackleford. 

The  equitable  title  being  in  the  complainants  by  a  contract  com- 
plete in  all  its  parts,  they  are  entitled  to  a  specific  decree  of  course, 
on  principles  too  familiar  to  require  authorities  to  support  them. 
On  this  part  of  the  case  the  court  has  had  neither  doubt  nor  difficulty 
in  arriving  at  a  conclusion  favorable  to  a  specific  decree. 

The  complainants  being  entitled  to  relief,  the  next  question  is, 
on  what  terms  ?  For,  as  they  ask  the  active  aid  of  the  court  to 
coerce  performance  of  the  respondent's  contracts,  they  can  only  have 
such  aid  on  the  terms  that  they  do  him  equity.  A  rule 
•without  an  exception,  within  our  recollection.  Having  [  *  85  ] 
dealt  for  an  equitable  title,  complainants  took  it  subject  to 
all  the  equities  existing  between  their  immediate  vendor,  Buckner, 
and  his  vendor,  Upshaw.  It  follows,  they  must  perform  the  cove- 
nants favorable  to  the  defendant,  found  in  the  contracts  on  which 
they  seek  relief.  Therefore,  before  Upshaw  can  be  compelled  to  con- 
vey the  land,  he  is  entitled  to  receive  the  purchase-money,  unless 
his  right  is  cut  ofi*  by  the  contract,  or  has  been  forfeited  by  his  sub- 
sequent conduct. 

The  first  objection  is,  that  in  the  contract  between  Shackleford 
and  Buckner,  there  is  a  power  given  to  the  latter  to  sell ;  until  which 
time  Shackleford  agreed  to  wait  for  a  portion  of  the  money,  that  is, 
as  to  £170 ;  provided  the  resale  was  made  by  the  1st  of  January, 
1799 ;  before  which  time,  the  sale  was  made  to  some  of  the  com* 
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plainants.  It  is  true,  in  the  nature  of  buying  and  selling,  that  where 
a  power  of  resale  is  given  to  the  vendee,  he  has  conferred  on  him  the 
corresponding  power  to  receive  payment.  But  this  could  not  affect 
Upshaw's  title;  Buckner  took  no  interest  by  his  contract  with 
Shackleford,  nor  did  the  complainants  acquire  any  by  their  purchase 
from  Buckner.  Their  equities  originated  with  Upshaw's  sanction, 
given  after  the  power  had  expired.  He  might  sanction  the  conlsract 
of  Shackleford  with  Buckner,  or  not,  at  his  election ;  and,  of  course, 
modify  it  to  suit  his  own  interest  Having  the  transaction  in  his 
power,  he  saw  proper  to  become  a  party  to  the  coutract  on  the  terms 
that  he  retained  a  lien  on  the  land  for  the  £420.  First,  by  the  cove- 
nant of  1801,  he  bound  himself  to  Shackleford,  to  proceed  against  the 
land  if  he  failed  to  receive  payment  from  Buckner;  and,  secondly, 
by  that  of  1803,  he  bound  himself  to  convey  to  Buckner  on  being 
paid  the  <£420.  The  -bill  being  founded  on  tihese  contracts,  Upshaw 
is  entitled  to  be  paid  the  purchase-money,  irrespective  of  the  stipu- 
lation that  Buckner  was  authorized  to  resell,  by  his  contract  with 
Shackleford. 

In  the  covenants  of  1801  and  1803,  Upshaw  admits  that  Shackle- 
ford sold  to  Buckner  with  his  consent,  and  it  is  insisted  for  complain- 
ants  that  Upshaw  must  be  held  to  have  authorized  Shackleford  to 
sell  before  the  contract  of  1797  was  made.  All  the  evidence  we 
find  in  the  record  of  Upshaw's  sanction,  is  found  in  the  contracts 
of  1801  and  1803 ;  by  these,  he  was  not  bound  to  convey  until  he 
received  payment 'for  the  land;  we  think  in  this  modi- 
[  *  86  ]  •  fied  form  is  Upshaw  bound,  and  that  he  never  intended 
simply  to  sanction  Shackleford's  *sale  to  Buckner. 

Next  it  is  contended,  respondent  was  negligent  in  not  collecting 
a  bond  upon  Coats,  on  which  £250  was  due.  Upshaw's  cove- 
nants have  no  reference  to  this  security.  It  was  delivered  over  to 
Shackleford  by  Buckner  for  collection ;  credit  was  to  be  given  fof 
the  money,  if  collected,  on  Buckner's  bond.  The  claim  was  diligently 
pursued,  but  Coats  proved  insolvent ;  so  that  there  is  nothing  in  this 
objection. 

Again,  it  is  contended,  and  with  much  force,  that  Upshaw  was 
grossly  negligent  in  failing  to  collect  the  <£420  from  Buckner.  He 
received  Buckner's  covenant  in  1803.  In  1804,  it  was  sent  by  John 
H.  Upshaw  from  Virginia  to  Kentucky  for  collection ;  the  agent  was 
fully  authorized  to  receive  the  money  and  to  make  tide  to  the  land 
on  its  payment,  which  Buckner  evaded,  and  the  contract  was  put 
into  the  hands  of  another  agent,  O'Bannon,  who  collected  f  200  from 
Buckner;  and  in  1814,  Buckner  was  sued  in  Upshaw's  name  as 
assignee,  and  the  suit  failed  because  an  assignee  could  not  sue  upon 
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Buch  an  instrament  During  this  time,  Upshaw  had  no  valid  title  to 
the  landy  although  there  can  be  no  doubt  he  thought  the  Virginia 
patent  valid ;  still,  he  could  not  have  coerced  payment  from  Buckner 
until  I8269  when  the  patent  from  the  United  States  was  obtained, 
had  the  latter  resisted  payment  on  this  ground.  Under  all  the  cir- 
cumstances, we  think  Upshaw  did  not  forfeit  his  right  to  demand 
the  purchase-money  from  the  complainants. 

Shackleford  sold  to  Buckner  two  tracts  of  land,  one  of  a  thousand 
acres,  and  this  in  controversy  of  seven  hundred  acres,  for  the  gross 
Bum  of  £1020,  and  obtained  j£600  on  Anderson's  bond,  in  part 
payment.  It  is  insisted  that  this  sum  must  be  applied  in  discharge 
of  the  complainants,  as  seven  hundred  is  to  one  thousand  ;  and  that 
they  are  only  bound  for  the  residue. 

The  complainants  are  compelled  to  rely  on  Upshaw's  contracts  of 
1801  and  1803,  to  maintain  their  claim  to  relief,  and  to  affirm  them 
in  all  their  parts.  By  these  contracts,  it  appears  the  seven  hundred 
acre  tract  was  estimated  at  £420,  and  that  no  part  of  the  purchase- 
money  for  this  tract  had  then  been  paid  by  Buckner ;  he  was  con- 
cluded from  asserting  the  contrary,  and  so  are  the  complainants. 

•  The  next  question  is,  from  what  time  are  the  complain-  [  *  87  ] 
ants  bound  to  pay  interest  on  the  unpaid  purchase-money. 
They  insist  from  the  time  Upshaw  obtained  his  patent  from  the 
United  States,  in  1826.  Respondent  insists  he  is  entitled  to  interest 
from  the  time  the  debt  fell  due  against  Buckner,  or  the  1st  of  Janu- 
ary, 1799.  Until  the  complainants  were  notified  that,  as  purchasers 
of  Upshaw's  title,  they  were  responsible  to  him  for  the  purchase- 
money,  and  recognized  as  his  debtors,  they  had  no  opportunity  to 
make  payment,  as  to  them,  the  debt  was  payable  on  demand,  express 
or  implied.  Respondent  admits  in  the  answer  that  he  neither  pur- 
sued the  land,  or  the  purchasers  under  Buckner,  until  he  failed  to 
obtain  payment  from  the  latter.  His  first  assertion  of  claim,  was  by 
the  suit  in  ejectment  in  1818;  after  which  the  purchasers  cannot  be 
heard  to  say  they  remained  ignorant  of  the  defects  in  their  own  title, 
or  of  Upshaw's  rights ;  it  was  imposed  upon  them  to  trace  up  the 
outstanding  equities,  favorable  and  unfavorable.  Had  they  done  so, 
the  contracts  of  1801  and  1803,  would  have  been  discovered,  and 
the  state  of  the  title  explained ;  this  complainants  did  in  1831 ;  and 
it  could  have  been  done  quite  as  conveniently  in  1818.  We  there- 
fore deem  the  suit  equivalent  to  a  demand. 

That  Upshaw  had  no  legal  title  in  1818,  is  no  excuse.  The  com- 
plainants entered  upon,  occupied,  and  enjoyed  the  fruits  of  the  land, 
under  his  title ;  and  could  no  more  be  allowed  to  disavow  it  while 
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ihey  remained  in  possession,  than  could  a  tenant  for  years  be  per* 
mitted  to  disavow  his  landlord's  title.  So  in  effect  this  court  held 
in  Gralloway  v.  Finley,  12  Pet  264.  But  being  remote  purchasers 
of  Upshaw's  title ;  not  from  him,  but  another,  and  only  bound  to  pay 
the  purchase*money  by  the  rules  adopted  by  courts  of  chancery ;  by 
the  same  rules,  the  complainants  are  entitied  to  an  abatement  (rf 
interest  in  part,  accruing  on  Buckner's  contract;  and  as  the  right  to 
receive  interest  depends  on  the  time  when  Upshaw  notified  them 
that  they  were  held  responsible  for  Buckner's  failure  to  pay,  and  the 
action  of  ejectment,  of  October,  1818,  being  equivalent  to  a  demand 
of  payment,  legal  interest  accrued  from  that  date. 

This  we  deem  a  well«founded  principle,  where  a  personal  demand 
existed  upon  real  security,  and  is  brought  fcnrward  at  a  late 
[  •  88  ]  *  day.  Interest  may  be  allowed  at  the  discretion  of  the 
court,  only  from  the  time  of  filing  the  bill,  in  such  cases. 
The  rule  is  established  in  the  court  of  chancery  in  England,'  and  can 
be  properly  applied  in  this  case.  Pickering  v.  Lord  Stamford,  2  Yes. 
Jr.  272,  582.  And  under  similar  circumstances,  it  equally  applies 
where  mesne  profits  are  claimed.     Acherly  t;.  Boe,  5  Yes.  565. 

We  order  that  the  f  200  paid  to  O'Bannon  be  deducted  from  the 
£420 ;  leaving  $1,200  due ;  on  this  sum  interest  will  be  allowed  from 
the  15th  of  October,  1818,  until  paid.  As  the  record  does  not  show 
when  the  action  of  ejectment  was  brought,  we  assume  the  middle  of 
the  month  as  the  true  time,  the  interest  to  be  after  the  rate  of  six  per 
cent,  per  annum. 

The  purchase-money  will  be  apportioned  among  the  complainants, 
according  to  the  original  value  of  the  several  tracts  when  purchased 
from  Buckner,  and  the  price  paid  to  him  taken  as  the  mesisure  of 
value.  Those  claiming  under  Buckner's  vendees,  will  be  governed 
by  the  same  rule,  of  their  vendor's.  If  the  money  is  not  paid  in  a 
limited  time,  sales  will  be  ordered,  of  all  or  any  of  the  tracts,  at  the 
discretion  of  the  circuit  court,  to  raise  the  money. 

The  injunction  at  law,  in  so  far  as  to  restrain  the  writ  of  posses* 
sion,  will  be  made  perpetual,  but  will  be  dissolved  as  to  the  judgment 
for  costs,  so  that  an  execution  may  issue  to  collect  them. 

The  costs  of  this  suit  in  the  circuit  court,  will  be  equally  divided 
between  the  complainants  and  the  respondent,  Upshaw ;  they  pay* 
ing  half,  and  he  the  other  half;  and  the  complainants  will  contribute 
among  each  other,  in  the  same  proportion  that  they  are  bound  to  dp 
in  discharging  the  decree  for  tiie  purchase-money. 

The  appellee,  Upshaw,  will  pay  the  costs  of  this  court 

On  the  complainants  discharging  the  purchase-money,  the  contact 
between  Buckner  and  Sbackleford  will  be  assigned  to  them  by 
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UpshaWy  if  he  is  required  to  do  so,  and  he  will  also  be  decreed  to 
execute  deeds  to  the  complainants  for  the  tracts  they  respectively 
daim,  in  such  form,  and  with  such  covenants,  as  the  circuit  court 
shall  direct. 

The  decree  of  the  circuit  court  for  the  mesne  profits,  falls  of  course 
by  the  reversal  of  the  principal  decree. 

1  H.  IS9. 


Jonathan  Stbout  and  others,  Libellants,  &c..  Appellants,  v,  James 
Foster  and  others.  Claimants,  and  owners  of  the  ship  Louisville. 

1  H.89. 

This  was  an  appeal  from  the  circuit  court  of  the  United  States 
for  the  district  of  Louisiana,  in  a  cause  of  collision.  This  court  was 
equally  divided  upon  the  question  of  reversal  of  the  decree  of  the 
drcnit  court,  and  therefore  no  opinion  was  pronounced. 


Mayor  and  Aldbbmen  ov  the  Citt  of  Mobile,  PlaintifiGs,  v.  J. 
Emanuel  and  G.  S«  Oaines,  Defendants. 

1  H.  96. 

The  CSty  of  Mobile  v.  Hallett,  16  Pet  sei,  affirmed  and  implied  to  this  OMe. 

The  case  is  stated  in  the  opinion  of  the  court 
Test^  for  the  plaintifis. 
Serffeanstj  contri. 

IVFLean,  J.,  delivered  the  opinion  of  the  court  [  *  ^8  ] 

This  cause  is  brought  to  this  court  by  a  writ  of  error  to  the 
supreme  court  of  Alabama* 

An  action  of  trespass  to  try  the  title  to  a  certain  lot  or  piece  of 
ground  in  the  city  of  Mobile,  was  commenced  by  the  plaintiffs  against 
the  defendants,  in  the  circuit  court  of  the  State.  Issue  being  joined, 
a  jury  were  empanelled,  who  rendered  a  verdict  of  not  guilty.  As 
the  right  of  the  plaintiffs  was  asserted,  exclusively,  under  an  act  of 
congress,  and  the  decision  being  against  that  right,  the  plaintifis,  hav- 
ing excepted  to  certain  rulings  of  the  court  on  the  trial,  prosecuted 
this  writ  of  error,  under  the  26th  section  of  the  Judiciary  Act  of 
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The  bill  of  exceptions  states  that  it  was  proved  the  defendants 
were  in  possession  of  the  premises  described  in  the  declaration^  at 
the  time  the  suit  was  brought* 

An  act  of  congress^  entitled  <<An  act,  granting  certain  lots  of 
ground  to  the  corporation  of  the  city  of  Mobile,  and  to  cer- 
[  ?*99  ]  tain  •  individuab  of  said  dty,"  passed  26th  May,  1824,^  was 
read ;  also  '<  a  resolution  of  the  mayor  and  aldermen  of  the 
city  of  Mobile,  passed  the  23d  day  of  April,  1834,  in  the  following 
words :  <  Resolved,  that  the  map  of  the  city  as  now  shown  to  the 
board,  be  accepted  and  approved ;  and  it  is  further  resolved  that  the 
names  of  the  streets  be  the  same  as  heretofore  established.' " 

It  was  also  proved  by  the  plaintiff  that  the  map  referred  to  was 
one  published  by  Gk>odwin  and  Haise,  a  copperplate  copy  of  whidi 
was  offered  in  evidence ;  a  copy  of  such  parts  of  said  map  as  is 
necessary  to  refer  to  is  annexed. 

It  was  also  proved  that  there  never  had  been  a  street  in  Mobile 
known  as  North  Boundary  street.  And  also,  that  the  premises  in 
question  were  situate,  in  May,  1824,  between  Church  street,  south 
of  Adams  street,  and  below  high  water  as  well  as  low  water  mark 
and  the  channel  of  the  river.  It  was  also  proved  that  the  premises 
were  north  of  St.  Louis  street,  as  laid  out  in  said  map,  and  that  in 
1824,  Water  street  did  not  extend  to  St  Louis  street,  and  that  at 
that  time*  buildings  were  few  and  scattered  above  St  Louis  street 

The  defendant  off^ed  in  evidence  a  gpnt  from  the  Spanish  gov- 
ernment, and  proved  that  they  claimed  title  to  the  premises  und^ 
that  grant 

The  court  charged  the  jury,  ^^  that,  if  the  place  in  controversy  was, 
subsequent  to  the  admission  of  this  State  into  the  Union,  below 
both  high  and  low  water  mark,  then  congress  had  no  right  to  grant 
it;  and  if  defendants  were  in  possession,  the  plaintiffs  could  not 
oust  them,  by  virtue  of  the  act  of  congress.  That  the  grant  to 
Forbes  extended  to  high-water  mark,  and  that  if  the  place  claimed 
was  between  high-water  mark  and  the  channel,  in  front  of  the  grant, 
and  had  been  reclaimed  by  the  defendants,  then  the  plaintif&  could 
not  recover  in  virtue  of  the  act  of  congress,  and  this,  notwithstand- 
ing the  reservation  of  the  right  of  way  specified  in  the  confinnation 
of  the  grant  to  Forbes." 

It  appeared  that  on  the  9th  January,  1767,  the  English  government, 
being  then  in  possession  of  the  country,  bad  granted  the  land  in  con- 
troversy to  William  Richardson ;  and  tiiat  a  grant  of  the  same  land 
was  made  to  John  Forbes  and  Co.,  the  assignees  of  Richardson,  by 

1 4  StatB.  at  Laiige,  66. 
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the  Spanish  authority,  the  26th  September,  1807.     In  the 
British  grant,  the  land  "  was  bounded  east  by  the  *  River  [  •  100  J 
Mobile,"  and  by  the  Spanish,  "by  the  bank  of  the  river," 
"  leaving  a  firee  passage  on  the  bank,"  &c. 

The  case  was  removed  by  writ  of  error  from  the  cucuit  court  to 
the  supreme  court  of  the  State,  in  which  judgment  was  affirmed. 

The  first  section  of  the  act  of  1824,  referred  to  in  the  bUl  of  ex- 
ceptions, vests  ^  in  the  mayor  and  aldermen  of  the  city  of  Mobile, 
for  the  time  being,  and  their  successors  in  office,  for  the  sole  use  and 
benefit  of  the  *  city,  forever,  all  the  right  and  claim  of  the  United 
States  to  all  the  lots  not  sold  or  confirmed  to  individuals,  either  by 
that  or  any  former  act,  and  to  which  no  equitable  title  exists  in  favor 
of  an  individual  under  that  or  any  other  act,  between  high-water 
mark  and  the  channel  of  the  river,  and  between  Church  street  and 
North  Boundary  street,  in  front  of  the  city." 

And  the  second  section  of  the  act  "  excepts  from  the  operation  of 
the  law,  cases  where  the  Spanish  government  had  made  a  new  grant 
or  order  of  survey  for  the  same,  during  the  time  at  which  they  had 
the  power  to  grant  the  same;  in  which  case,  the  right  and  claim  of 
the  United  States  shall  be  and  is  hereby  vested  in  the  person  to 
whom  0uch  alienation,  grant,  or  order  of  survey,  was  made,  or  in  his 
legal  representative." 

In  principle,  this  case  is  similar  to  that  of  the  City  of  Mobile  v. 
Hallett,  16  Pet.  261.  In  that  cause  the  court  say:  « From  the  bill 
of  exceptions,  it  appears,  that  the  defendant  was  in  possession  of  the 
land  in  controversy,  under  a  Spanish  grant,  which  was  confirmed  by 
the  United  States ;  and  that  the  land  extended  to  the  Mobile  River. 
It  was  then  within  the  exception  in  the  act  of  1824,  and  no  right 
vested  in  the  plaintif&.  We  think,  therefore,  that  the  instruction  of 
the  circuit  court  to  this  eJBfect,  was  right."  The  same  language  is 
equally  applicable  to  the  case  under  consideration.  And  it  appears 
that  the  judgment  of  the  circuit  court  was  affirmed  by  the  supreme 
court  of  Alabama,  on  the  ground  that  <'  there  was  no  vacant  space 
between  high  and  low  water  mark ;  all  having  been  sold  and  con* 
firmed  to  Forbes,"  under  his  Spanish  grant. 

The  Spanish  grant  being  an  exception  in  the  act,  under  which  the 
plaintifis  claim,  the  instruction  of  the  circuit  court  in  favor  of  the 
defendant  was  correct  The  judgment  of  the  supreme  court  of  Ala- 
bama is  affirmed. 

•  Catron,  J.,  dissented.  [  *  101  ] 

The  premises  in  controversy  lie  in  front  of  the  city  of 
Mobile,  and  are  claimed  by  the  corporation,  by  virtue  of  the  act  of 
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congress  of  May  26, 1824.  They  lie  both  below  high  and  low  water 
mark. 

The  court  charged  the  jury  that,  if  the  place  in  controversy  wasi 
subsequent  to  the  admission  of  this  State  into  the  Union,  below  both 
high  and  low  water  mark,  then  congress  had  no  right  to  grant  it,  and 
if  defendants  were  in  possession,  the  plaintiffs  could  not  oust  them, 
by  virtue  of  the  act  of  congress. 

That  the  grant  to  Forbes  extended  to  high-water  mark,  and  that  if 
the  place  claimed  was  between  high-water  mark  and  the  channel,  in 
front  of  the  grant,  and  had  been  reclaimed  by  defendants,  then  the 
plaintiffs  could  not  recover  in  virtue  of  the  act  of  congress,  and  this, 
notwithstanding  the  reservation  of  the  rights  of  way  specified  in  the 
confirmation  of  the  grant  to  Forbes. 

To  all  of  which  charge  the  counsel  of  the  plaintiffi  excepted. 

The  jury  found  a  general  verdict  of  not  guilty.  As  Alabama  was 
admitted  into  the  Union,  December  14, 1819,'  the  first  instruction 
was  conclusive  of  the  plaintii&'  title.  On  the  admitted  fact,  that  the 
land  lay  under  the  water  in  1824,  the  court  pronounced  the  act  of 
congress  void. 

The  second  instruction  depends ^on  the  fact,  '^whether  the  defends 
ant  had  reclaimed  the  land  in  firont  of  the  grant  of  Forbes."  There 
is  no  evidence  in  the  record  that  he  had  done  so ;  and  all  the  evi- 
dence purports  to  have  been  set  out. 

A  writ  of  error  was  prosecuted  to  the  supreme  court  of  Alabama. 
That  court  simply  affirmed  the  judgment  of  the  circuit  court ;  and 
firom  that  affirmance  a  writ  of  error  was  prosecuted  to  this  court,  by 
the  corporation  of  the  city  of  Mobile,  under  the  25th  section  of  the 
Judiciary  Act 

One  error  assigned  in  the  supreme  court  of  Alabama,  was :  ^  That 
the  charge  of  the  circuit  judge  denies  that  the  United  States  had 
right  and  power  to  grant  the  premises  in  question." 

On  the  general  affirmance,  can  this  court  take  jurisdiction  and 
reverse,  because  the  first  instruction  was  erroneous.  In  the  case  of 
the  same  plaintiffii  against  Eslava,  16  Pet.  246,  the  majority  of  the 
court  held  that  the  opinion  of  the  supreme  court  of  Alabama,  certi- 
fied as  part  of  the  record,  was  no  part  of  it.  Speaking  of 
[  *  102  ]  *the  opinion,  the  court  says :  ^  Their  opinion  constitutes  no 
part  of  the  record,  and  is  not  properly  a  part  of  the  case. 
We  must  look  to  the  points  raised  by  the  exceptions  in  the  circuit 
court,  as  the  only  questions  for  our  consideration  and  decision." 

And  so  this  court  held,  in  even  a  stronger  case,  (Gordon  v.  Long- 
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est,  16  Pet.  103,)  where  there  had  been  a  general  affirmance  of  the 
judgment  below,  by  the  enpreme  court  of  Kentucky. 

In  Eslava's  case,  I  thought  the  opinion  of  the  supreme  court  of 
Alabama  formed  part  of  the  record ;  in  that  case,  as  in  this,  the 
opinion  was  found  in  the  paper  book ;  but  a  majority  of  the  court 
ruled  it  out,  as  no  part  of  the  record ;  to  which  decision  I  submity  rf 
course. 

Looking  only  to  the  points  raised  by  the  exceptions  in  the  drcuit 
court,  and  we  find  it  established  with  a  plainness  admitting  of  no 
doubt,  that  Alabama  claims  to  hold  as  her  own ;  and  does  actually 
hold,  by  force  of  her  judicial  decisions,  all  the  lands  within  the  State, 
flowed  by  tide  water;  and  that  this  claim  is  founded,  on  an  implied 
cession  of  the  lands  under  tide  water,  by  the  United  States  to  Ala- 
bama, as  a  consequence  of  the  sanction  given  by  congress  to  the 
state  constitution.  The  disastrous  results  of  this  assumption  on  part 
of  the  state  courts  of  Alabama,  I  endeavored  to  point  out,  (so  far  as 
pressure  of  circumstances  would  permit,)  in  my  opinions  in  the  cases 
of  these  plaintifis  against  Eslava  and  Hallett,  16  Pet  347  and  263. 

That  the  United  States  had  the  undoubted  titie  before  the  adop- 
tion of  the  constitution  of  Alabama,  has  never  been  denied  by  any 
one ;  and  that  the  State  acquired  titie  by  that  event  has  not  been 
proved,  nor  can  it  be,  as  I  think ;  nor  is  it  perceived  how  the  question 
can  be  avoided  in  the  cause  before  ns»  unless  we  look  beyond  the 
record.  I  therefore  believe  the  judgment  should  be  reversed,  because 
there  was  error  in  the  first  instruction.  For  my  reasons,  I  refer  to  the 
opinions  in  the  cases  of  Eslava  and  Hallett  To  these  I  wiU  add, 
that  it  is  impossible  for  this  court  to  follow  the  decisions  of  the  su- 
preme court  of  Alabama,  without  oveiruling  the  decision  in  Pollard's 
Heirs  v.  Kibbie,  14  Pet  353.  William  Pollard  claimed  a  square  of 
land  below  high-water  mark  fironting  the  city  of  Mobile ;  the  claim 
was  founded  originally  on  a  Spanish  concession,  made  in 
1809.  This  •  was  merely  void,  as  was  held  in  Poster  and  [  *  103  ] 
Elam  V.  Neilson,  2  Pet  253,  and  in  Ghtrcia  v,  Lee,  12  Pet 
511.  By  the  2d  section  of  the  act  of  1824,  the  land  was  excepted 
firod  its  operation,  and  did  not  pass  to  the  city  of  Mobile.  14  Pet 
364,  365,  366.  The  titie  to  the  square  claimed  by  Pollard  therefore 
remained  in  the  United  States,  until  it  was  granted  to  his  heirs,  by  a 
private  act  of  congress  of  1836,^  and  a  patent  founded  on  the  act, 
dated  in  1837.  This  court  maintained  the  title,  and  a  recovery  was 
had  on  the  act  of  1836,  and  the  patent  firom  the  government 

If  the  act  of  1824  is  void,  because  congress  had  no  power  to  grant 
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the  lands  below  the  flow  of  the  tides,  so  is  equally,  and  as  cortainlji 
the  act  of  1836,  and  the  patent  founded  on  it 

Forbes  owned  the  land  in  front  of  the  land  granted  to  Pollard's 
heirs ;  Forbes's  grant  extended  to  high-water  mark,  was  dated  in  1802, 
and  was  undisputed.  This  court  held  in  effect  that  it  was  bounded, 
and  could  not  extend  by  implication  beyond  the  high-water  marL 
So  is  the  undoubted  construction  of  grants  for  lands  fronting  tide 
waters.  A  grant  of  lands  on  each  side  of  an  arm  of  the  sea,  and 
embracing  it,  does  not  pass  the  land  under  the  water  by  general 
words ;  there  must  be  special  words  of  grant,  showing  plainly  the 
land  covered  with  water  was  intended  to  be  granted ;  without  such 
explicit  words  of  grant,  the  high  lands  only  pass.  Such  is  the  set- 
tied  doctrine  of  this  court  Martin  t?.  Waddell,  16  Pet  367.  Forbes 
therefore  could  not  daim,  as  riparian  owner,  the  land  granted  on  his 
front  to  Pollard ;  to  hold  otherwise  would  overrule  the  decision  of 
Martin  v.  Waddell. 

In  any  aspect  this  controversy  can  be  presented,  it  falls  within  the 
decision  of  Pollard  v.  Kibbie ;  that  case  must  be  overruled,  if  the 
doctrine  of  the  courts  of  Alabama  is  maintained. 

3  H.  212. 


Thb  United  States,  Plaintiffs  in  Error,  v.  William  Linn,  and 

others. 

1  H.  104. 

Where  seyeral  defendants  anite  in  a  plea  of  nanett  Jactum,  if  the  ioBtrament  appear  to  be 
the  deed  of  anj  one  of  tiiose  bo  uniting  in  the  plea,  the  issue  must  be  found  for  tiie  plain- 
tiff. 

A  plea  by  one  of  several  defendants  in  an  action  of  debt  on  bond,  that  it  was  materiallT 
altered  after  its  deliyery,  withont  his  consent,  but  not  ayemng  the  alteration  was  made  bj 
the  plaintiff,  or  with  his  privity,  is  bad  on  demurrer. 

A  count  which  avers  that  an  accounting  officer  received  public  moneys  during  hts  continnanoe 
in  office,  is  not  good  as  against  a  surety  who  became  such  some  time  after  he  entered  on 
his  office,  there  being  no  allegation  that  the  moneys,  received  before  die  defendant  became 
surety,  were  in  the  hands  of  the  officer  at  the  time  the  defendant  became  surety,  and  wen 
not  accounted  for  afterwards. 

The  case  is  btated  in  the  opinion  of  tiie  court. 

Legar^j  (attorney-general),  for  the  plaintiff 

Cdxej  contra. 

Thompson,  J.,  delivered  the  opinion  of  the  court 
This  case  comes  up  on  a  writ  of  enor  firom  the  circuit  court  of  ttie 
United  States  for  the  district  of  Illinois.     The  writ  or  summons 
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issued  in  the  cause  purports  to  be  in  a  plea  of  debt  for  ^100,000. 
And  tlie  declaration  contains  three  counts  upon  the  following  instru- 
ment, which  upon  oyer  craved  by  the  defendants  is  set  out  upon  the 
record. 

•"Know  all  men  by  these  presents,  that  we,  William  [^lOS] 
Idnn,  David  B.  Waterman,  Lemuel  Lee,  James  M.  Dun- 
can, John  Hall,  William  Walters,  Asahel  Lee,  William  L.  D.  Ew* 
ing,  Alexander  P.  Field,  and  Joseph  Duncan,  are  held  and  firmly 
bound  unto  the  United  States  of  America,  in  the  full  and  just  sum 
of  $100,000,  money  of  the  United  States,  to  which  payment,  well 
and  truly  to  be  made,  we  bind  ourselves  jointly  and  severally,  our 
joint  and  several  heirs,  executors,  and  administrators,  firmly  by 
these  presents,  sealed  with  our  seals,  and  dated  this  first  day  of 
August,  in  the  year  one  thousand  eight  hundred  and  thirty-six.'' 
They  also  arave  oyer  of  the  condition  of  the  said  supposed  writing 
obligatory,  and  it  is  read  to  them  in  these  words :  "  The  condition 
of  the  foregoing  obligation  is  such,  that  whereas  the  President  of 
the  United  States  hath,  pursuant  to  law,  appointed  the  scdd  William 
Linn  receiver  of  public  moneys  for  the  district,  of  lands  subject  to 
sale  at  Vandalia,  in  the  State  of  Illinois,  for  the  term  of  four  years, 
from  the  12th  day  of  January,  1835,  by  commission  bearing 
12th  February,  1835.  Now,  therefore,  if  the  said  William  Linn 
shall  faithfully  execute  and  discharge  the  duties  of  his  office,  then 
the  above  obligation  to  be  void  and  of  none  effect,  otherwise  it  shall 
abide  and  remain  in  full  force  and  virtue. 

Sealed  and  delivered  in  the  presence  of  Presley  O.  PoUock,  as  to 
Wm.  Linn,  D.  B.  Waterman,  Lemuel  Lee,  J.  M.  Duncan,  John 
Hall,  Wm.  Walters,  Asahel  Lee,  Wm.  L.  D.  Ewing,  and  A.  P. 
Field ;  A  Caldwell  as  to  Joseph  Duncan. 


William  Linn,  [l.  s.] 

D.  B.  Waterman,    [l.  s.] 

Lemuel  Lee,      [l.  s.] 

J.  M.  Duncan,          [l.  s.] 

John  Hall,         [l.  s.] 

Wm.  Walters,        [l.  s.] 

Asahel  Lee,      [l.  s.] 

Wm.  L.  D.  Ewing,  [l.  s.] 

A  P.  Field,       [l.  s.] 

Joseph  Duncan.       [l.  s.j 

General  Land-Office. 

Approved,  August  30, 1836. 

ETHAN  A.  BROWN." 

To  the  first  count,  which  purports  to  be  debt  on  the  bond,  the 
defendants  plead  jointly  non  est  factum  and  several  other  pleas  not 
necessary  here  to  be  noticed. 

To  the  second  and  third  counts  which  are  upon  the  same  instru- 
ment, not  described,  however,  as  a  bond,  but  as  a  certain 
*  instrument  in  writing.     To  these  counts  the  defendant,  [  *  106  ] 
Joseph  Duncan,  put  in  the  following  plea. 
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^  And  the  said  Joseph  Duncan  impleaded  as  aforesaid,  by  Logan 
and  Brown,  his  attorneys,  comes  and  defends  the  wrong  and  injury, 
when,  &C.  And  as  to  the  said  second  and  third  counts  in  the  said 
plaintiffs'  declaration  contained,  says  that  the  said  plaintiffs  their 
said  action  on  the  said  second  and  third  count  sought  not  to  have  or 
maintain  against  him,  this  defendant ;  because,  he  says,  that  pro- 
testing that  he  executed  the  supposed  written  instrument  declared 
upon  in  the  said  second  and  third  counts  of  the  plaintiffs'  amended 
declaration,  he  says  that  after  he  had  signed  said  instrument,  and 
delivered  it  to  his  co-defendant,  Linn,  to  be  transmitted  to  the 
plaintiffs ;  and  after  the  securities  to  the  said  written  instrument 
had  been  affixed  (approved)  by  the  Hon*  Nathaniel  Pope,  judge  of 
the  district  court  of  the  United  States  for  the  State  of  Blinois,  it 
was,  without  the  consent,  direction,  or  authority  of  said  Joseph  Dun- 
can, materially  altered  in  this — tliat  scrawls,  by  way  of  seals,  were 
affixed  to  the  signature  of  said  Joseph  Duncan  to  said  written  instru- 
ment, and  to  the  signatures  of  the  other  parties  to  said  written 
instrument,  whereby  the  character  and  effect  of  the  said  written 
instrument  declared  in  the  second  and  third  counts  aforesaid,  was 
materially  changed,  and  said  instrument  declared  on,  vitiated. 

"  And  so  said  Duncan  says,  that  the  said  supposed  written  instru- 
ment declared  on  in  the  second  and  third  counis  of  plaintiflh'  amend- 
ed declaration,  is  not  bis  act  and  instrument,-— and  of  this  he  pots 
himself  upon  the  country." 

To  which  plea  there  is  interposed  a  special  demurrer,  and  the 
court  gave  judgment  for  the  defendant,  Joseph  Duncan,  upon  the 
demurrer,  thereby  adjudging  that  the  plea  was  sufficient  in  law  to 
bar  the  plaintiffs  from  maintaining  their  action  against  him.  And 
issues  being  joined  upon  the  pkas  to  the  first  count,  the  cause  came 
on  to  be  tried  by  a  jury,  and  under  the  instructions  of  the  court  a 
verdict  was  found  for  the  defendants  upon  the  issues  of  fact  Ex- 
ceptions were  taken  to  the  instructions  of  the  court  to  the  jury. 
And  the  correctneto  of  such  instructions  is  the  first  question  pre- 
sented on  this  writ  of  error. 

Upon  the  trial,  after  reading  the  bond  to  the  jury,  the  defendants 
called  a  witness,  who  testified  in  substance,  that  he  saw  the 
[  *  107  ]  *  bond  after  it  had  been  signed  by  the  obligors,  in  the  hands 
of  William  Linn,  the  obligor  first  named  therein,  after  it 
had  been  returned  from  the  district  judge  with  his  certificate  in- 
dorsed of  the  sufficiency  of  the  sureties.  That  the  district  judge,  in 
a  note  in  writing,  accompanying  the  bond,  had  pointed  out  the 
omission  of  seals  to  the  names  of  the  signers  of  the  instrument;  and 
said  Linn,  saying  he  would  obviate  that  difficulty,  took  a  pen,  and^ 
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in  the  presence  of  the  witness,  added  scrawls,  by  way  of  seals,  to  each 
name  subscribed,  as  makers  of  the  instrument  Other  testimony 
was  given,  under  the  issues  of  fact,  which  it  is  not  material  to  notice. 
Upon  this  evidence  the  court  gave  the  following  instruction  to  the 
jury :  "  K  they  shall  find  firom  the  evidence,  that  after  the  instru- 
ment upon  which  the  action  is  brought,  was  signed  by  the  defend- 
ants, it  was  altered  by  WiUiam  Linn,  one  of  the  defendants,  with- 
out the  knowledge  or  assent  of  the  other  defendants,  by  adding  to 
the  names  of  the  defendants  the  scrawl  seals  which  now  appear 
upon  the  face  of  the  instrument,  and  such  defendants  have  not  at 
any  time  since  the  alteration  sanctioned  it,  the  instrument  is  not  the 
deed  of  such  defendants,  and  the  jury  will  find  a  verdict  in  their 
fSavor."  And  the  question  is,  whether  this  instruction  was  in  point 
of  law  correct,  under  the  pleadings  and  evidence  in  the  cause.  All 
the  defendants  united  in  a  joint  plea  of  non  est  factum^  and  the 
proof  was  that  the  scrawls  were  added  by  Linn  to  his  own  name 
and  to  the  names  of  the  other  defendants.  The  adding  the  scrawl 
by  Linn  to  his  own  name  did  not  vitiate  the  instrument  as  to  him ; 
he  had  a  right  to  add  the  seal,  or  at  least,  he  can  have  no  right  to 
set  up  his  own  act  in  this  respect  to  avoid  his  own  deed.  It  was 
therefore  his  deed,  and  the  plea  of  non  est  factum  as  to  him  is  false. 
And  the  question  is,  whether  it  is  not  false  as  to  all  who  joined  him  in 
the  plea  of  non  est  factum:  It  is  laid  down  by  Chitty,  in  his  Treatise 
on  Pleading,  that  a  plea  which  is  bad  in  part  is  bad  in  toto.  If,  there- 
fore, two  defendants  join  in  a  plea,  which  is  sufficient  for  one  but  not 
for  the  other,  the  plea  is  bad  as  to  both.  For  the  court  cannot  sever 
it,  and  say  that  one  is  guilty,  and  that  the  other  is  not,  when  they  put 
themselves  on  the  same  terms.  Chitty,  598.  A  plaintiff  may  in  an 
action  in  form  ex  delicto  against  several  defendants,  enter  a 
nolle  prosequi  as  to  one  of  them.  But  in  *  actions  in  form  [  *  108  ] 
ex  contrOfCtu^  unless  the  defence  be  merely  in  the  personal 
discharge  of  one  of  the  defendants,  a  nolle  prosequi  cannot  be  en- 
tered, as  to  one  defendant,  without  discharging  the  other,  for  the 
cause  of  action  is  entire  and  indivisible.  Chitty,  599.  The  rule 
laid  down  by  Chitty  is  fuUy  sustained  by  the  English  and  American 
decisions.  In  Smith  v.  Bouchin  et  aL  2  Strange,  993,  the  action 
was  trespass  and  false  imprisonment ;  plea  not  guilty  by  all,  and  a 
justification  as  to  eight  days'  imprisonment.  And  the  court  held, 
tiiat  although  the  officer  and  jailer  might  have  been  excused,  if  they 
had  pleaded  severally,  but  having  joined  in  the  plea  with  others  who 
could  not  justify,  they  had  forfeited  their  justification.  In  Moors  v. 
Parker  and  others,  3  Mass.,  310,  the  action  was  trespass  de  bonis 
a^portatis  against  several,  and  all  join  in  the  plea  of  not  guilty,  and 
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also  in  a  plea  of  justification.  The  court  held  that  the  bar  aet  up 
was  no  justification  for  one  of  the  defendants,  and  if  several  defend- 
ants join  in  pleading  in  bar,  if  the  plea  is  bad  as  to  one  defendant  it 
is  bad  as  to  all. 

So  in  the  case  of  Schermerhorne  and  others  v.  Tripp,  2  Caines, 
108,  which  was  in  error  from  a  court  of  common  pleas.  The  action 
was  trespass  against  a  justice  of  the  peace,  the  constable,  and  the 
plaintiff,  and  all  joined  in  a  plea  of  not  guilty.  The  court  said,  tiie 
constable  having  joined  with  the  others  in  the  plea  of  the  general 
issue,  they  are  all  equally  trespassers.  If  he  had  pleaded  separately, 
he  would  probably  have  been  excused ;  but  he  has  now  involved 
himself  with  others,  and  we  cannot  separate  their  fates. 

It  is  unnecessary  to  multiply  authorities  on  this  point,  the  books 
are  full  of  them,  and  it  is  a  well  settled  and  established  rule  in 
pleading.  The  reason  is,  because  the  plea,  being  entire,  cannot  be 
good  in  part  and  bad  in  part,  an  entire  plea  not  being  divisible,  and 
consequently,  if  the  matter  jointly  pleaded  be  insufficient  as  to  one 
of  the  parties,  it  is  so  in  toto.  1  Saund.  28,  n.  2,  and  cases  there 
cited. 

It  has  been  suggested  that  this  objection  is  waived  by  the  follow- 
ing entry  in  the  bill  of  exceptions :  ^  A  judgment  having  been  ob- 
tained against  Linn  for  the  full  amount  of  his  defalcation,  a  judg- 
ment on  this  bond  was  not  asked  against  him  or  any  of  the  defend- 
ants, unless  the  jury  shall  find  against  all  the  defendants." 
[  •  109  ]  •  It  is  not  perceived  how  this  can  be  considered  a  waiver  of 
any  error.  No  judgment  could  have  been  given  against 
Linn  separately,  the  plea  of  non  est  factum  being  joint  But  the 
plaintiffs,  according  to  the  express  terms  of  this  memorandum,  did 
ask  a  verdict  and  judgment  against  all  the  defendants ;  and  if  firom 
the  pleadings  and  evidence  they  were  entitled  to  judgment  against 
all,  as  we  think  they  were,  there  was  no  waiver  that  will  justify  the 
instructions  given  to  the  jury. 

The  next  question  arises  upon  the  special  demurrer  to  the  plea  of 
Joseph  Duncan  to  the  second  and  third  counts  of  the  declaration. 
This  plea  sets  up  new  matter,  to  avoid  the  instrument  upon  which 
the  action  is  founded,  and  concludes  to  the  country.  And  it  may 
well  be  questioned  whether,  upon  the  best  and  soundest  rules  of 
pleading,  it  ought  not  to  have  concluded  with  a  verification.  Chitty, 
in  his  Treatise  on  Pleading,  (1  Chitty,  590,)  says  it  is  an  established 
rule  in  pleading  that,  whatever  new  matter  is  introduced  on  either 
side,  the  pleading  must  conclude  with  a  verification,  in  order  that  the 
other  party  may  have  an  opportunity  of  answering  it  And  this 
rule  has  the  sanction  of  many  adjudged  cases.     In  the  case  of  Ser 
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Tice  V.  Heennance,  1  Johns.  92,  the  court  say  there  is  no  rule  in 
pleading  better  or  more  uniyersally  established  than  that,  whenever 
new  matter  is  introduced,  the  pleading  must  conclude  with  an  aver- 
ment. And  the  reason,  say  the  court,  is  obvious,  because  the  plain- 
tiff might  otherwise  be  precluded  from  setting  forth  matter  which 
would  maintain  his  action,  although  the  matter  pleaded  by  the  de- 
fendant might  be  true.  And  in  Henderson  v.  Wittry  and  others, 
2  Durn.  &  East,  576,  Buller,  justice,  in  giving  the  judgment  of  the 
court,  said:  By  the  rules  of  pleading,  whenever  new  matter  is  intro- 
duced, the  other  party  must  have  an  opportunity  of  answering  it. 
So  that  the  replication  setting  up  new  matter  concluded  properly 
with  an  averment.  Numerous  authorities,  both  in  England  and  in 
the  United  States,  might  be  cited  in  support  of  this  rule.  But  there 
is  certainly  no  little  confusion  and  diversity  of  opinion,  appearing  in 
the  books  with  respect  to  the  question,  when  the  pleadings  ought  to 
conclude  to  the  country,  and  when  with  a  verification.  Many  of 
these  discrepancies  may  grow  out  of  rules,  said,  by  Mr.  Chitty,  to 
have  been  recently  established  in  the  English  courts  relat- 
ing to  pleadings,  which  have  not  fallen  under  our  *  notice.  [  *110  | 
We  will,  however,  pass  by  the  demurrer  for  that  cause  in 
the  present  case,  and  proceed  to  an  examination  of  the  special  mat- 
ter set  up  in  the  plea  in  bar  of  the  action.  If  this  mode  of  pleading 
be  adopted,  the  special  matter  set  up  must,  as  in  a  special  plea,  be 
such,  that  if  true  in  point  of  fact,  it  will  bar  the  action  and  defeat  the 
plaintiffs'  right  to  recover.  The  matter  set  up  in  this  plea,  when 
stripped  of  some  circumlocution,  is  that,  after  he,  Joseph  Duncan, 
and  the  other  parties  to  the  instruments  had  signed  the  same,  it  was, 
without  his  consent,  direction,  or  authority,  altered  by  affixing  seals 
to  their  signatures.  The  plea  does  not  indicate  in  any  manner  by 
whom  the  alteration  was  made.  It  does  not  allege  that  it  wbs  done 
with  the  knowledge  or  by  the  authority  or  direction  of  the  plaintiffs  ; 
nor  does  it  even  deny  that  it  was  done  with  the  knowledge  of  the 
defendant,  Joseph  Duncan.  The  plea  does  not  contain  any  allega- 
tion inconsistent  with  the  conclusion  that  it  was  altered  by  a*stranger, 
without  the  knowledge  or  consent  of  the  plaintifis ;  and,  if  so,  it 
would  not  have  affected  the  validity  of  the  instrument  It  is  said 
that  the  demurrer  admits  the  truth  of  the  matter  set  up  in  the  plea. 
The  demurrer  admits  whatever  is  well  pleaded.  But  it  does  not 
admit  any  more^  and  certainly  does  not  admit  what  is  not  pleaded  at 
all.  The  demurrer  then  admits  nothing  more  than  that  the  seals 
were  affixed  after  the  instrument  had  been  signed  by  the  parties  and 
delivered  to  Linn  to  be  transmitted  to  the  plaintiffs,  and  that  this 
was  done  without  the  consent,  direction,  or  authority  of  him,  the 
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Baid  Joseph  Duncan.  Is  this  enough  to  avoid  the  instrument  and 
Oar  the  recovery  ?  It  certainly  is  not,  for  the  seals  might  have  been 
affixed  by  a  stranger  without  the  knowledge  or  authority  of  the  plain- 
tiffs, and  would  not  have  affected  the  validity  of  the  instrument 
The  plea  not  alleging  by  whom  the  seals  were  affixed,  it  is  open  to 
two  intendments.  Either  that  this  was  made  by  the  plaintiffs,  which 
would  make  the  instrument  void,  or  that  it  was  done  by  a  stranger, 
which  would  not  invalidate  it  And  what  is  the  rule  of  constraction 
of  such  a  plea  ?  It  is,  that  it  is  to  be  construed  most  strongly  against 
the  defendant  This  is  the  rule  laid  down  by  Chitty,  (1  Chitty,  578,) 
and  in  which  he  is  supported  by  numerous  authorities.  And  the  reason 

assigned  for  this  rule  of  construction  is,  that  it  is  a  natural 
[  *  111  ]  presumption  that  the  party  pleading  will  *  state  his  case  as 

favorably  as  he  can  for  himself.  And  if  he  do  not  state  it 
with  all  its  legal  circumstances,  the  case  is  not  in  fact  favorable  to 
him ;  and  the  rule  of  construction  in  such  case  is,  that  if  a  plea  has 
on  the  face  of  it  two  intendments,  it  shall  be  taken  most  strongly 
against  the  defendant ;  that  is,  says  he,  the  most  unfavorable  mean- 
ing shall  be  put  upon  the  plea ;  a  rule  which  obtains  also  in  other 
pleadings,  and  a  number  of  cases  are  put,  illustrating  this  rule. 
The  present  plea  falls  directly  within  it  The  plea  not  alleging  by 
whom  the  seals  were  affixed,  it  is  left  open  to  intendment,  that  it 
was  done  either  by  the  plaintiffs  or  by  a  stranger.  In  the  first  case,  it 
would  make  the  deed  void ;  in  the  last,  it  would  not  vitiate  it  And 
under  the  rule  that  has  been  stated,  the  most  unfavorable  meaning 
must  be  put  upon  the  plea ;  that  is,  that  which  will  operate  most 
against  the  party  pleading  it.  And  the  alteration  must  be  presumed 
to  have  been  made  so  as  not  to  vitiate  the  instrument,  if  the  plea 
will  admit  of  such  constraction.  Suppose  the  plea  had  concluded 
with  a  verification,  and  the  plaintiffs  had  replied  that  the  afiixing  the 
seal  was  done  without  their  knowledge,  consent,  or  authority,  and 
this  state  of  the  case  had  been  sustained  by  the  proof,  it  would  not 
have  avoided  the  instrament 

But,  it*  is  said,  the  law  imposes  upon  the  party  who  claims  under 
the  instrument,  the  burden  of  explaining  the  alteration.  This  is 
the  rule,  undoubtedly,  where  the  alteration  appears  on  the  face  of 
the  instrument,  as  an  erasure,  interlineation,  and  the  like.  In  such 
case,  the  party  having  the  possession  of  the  instrument  and  claiming 
under  it,  ought  to  be  called  upon  to  explain  it  It  is  presumed  to 
have  been  done  while  in  his  possession.  But  where  no  such  primd 
facie  evidence  exists,  there  can  be  no  good  reason  why  this  should 
devolve  upon  a  party  simply  because  he  claims  under  the  instrument 
The  plea  avers  the  alteration,  and  the  defendant,  therefore,  holds  tbe 
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affirmative ;  and  the  general  rule  is,  that  he  who  holds  the  affirmative 
must  prove  it  And  this,  under  the  present  plea,  can  impose  no  hard- 
ship on  the  defendant,  for  his  affirming  the  fact  of  alteration  affords 
a  reasonable  presumption  that  he  knew  by  whom  the  alteration  was 
made.  And,  in  addition  to  this,  it  is  a  circumstance  deserving  con- 
siderable weight,  that  the  defendant  in  his  plea  does  not  deny  his 
having  such  knowledge.  He  avers  that  the  seal  was 
affixed  without  *  his  consent,  direction,  or  authority ;  but  he  [  •112  ] 
does  not  say  it  was  done  without  his  knowledge.  And  it 
is  not  an  unreasonable  inference  that  if  he  had,  in  his  plea,  disclosed 
by  whom  it  was  done,  it  would  appear  to  have  been  done  in  a  way 
that  did  not  affect  the  validity  of  the  instrument  There  is  not  upon 
the  face  of  this  instrument  any  thing  indicating  an  alteration,  or 
casting  a  suspicion  upon  its  validity,  that  should  put  the  plaintiffs 
upon  inquiry.  The  instrument  upon  its  face  admits  it  was  sealed 
with  the  seals  of  the  defendants,  and  purports  to  have  been  sealed 
and  delivered  in  the  common  conclusion  of  a  sealed  bond.  So  that, 
when  the  instrument  came  into  the  possession  of  the  plaintiffs,  there 
was  nothing  on  the  face  of  it  to  raise  a  suspicion  against  its  validity. 
The  case  of  Henman  v.  Dickinson,  5  Bing.  183,  has  been  relied  upon 
to  show  that  the  onus  of  accounting  for  the  alteration  is  thrown 
upon  the  plaintiffs.  All  that  this  case  decides  is,  that  the  party  who 
sues  on  an  instrument  which,  on  the  face  of  it,  appears  to  have  been 
altered,  it  is  for  him  to  show  that  the  alteration  has  no^  been  improp- 
erly made.  The  circumstance  of  the  alteration  appearing  on  the 
face  of  the  instrument,  is  emphatically  relied  upon  by  the  court  to 
show  that  the  party  claiming  under  the  instrument  must  account  for 
the  alteration*  This  was  a  question  of  evidence  upon  the  trial,  and 
did  arise  upon  the  pleadings,  and  the  report  of  the  case  does  not  fur- 
nish us  with  the  pleadings.  Many  other  cases  might  be  cited  to  the 
same  effect 

In  the  case  of  Taylor  v.  Mosely,  6  Car.  &  Payne,  273,  the  bill 
upon  which  the  suit  was  brought  appeared  on  its  face  to  have  been 
altered,  and  there  was  no  evidence  on  either  side  when  or  by  whom 
the  alteration  was  made ;  and  the  question  was  submitted  to  the 
jury  by  Lord  Lyndhurst,  with  the  remark  that  it  lay  on  the  plaintiff 
to  account  for  the  suspicious  form  and  obvious  alteration  of  the  note, 
and  they  must  judge  from  the  inspection  of  the  instrument,  and  if 
ihey  thought  the  altemtion  was  made  after  the  completion  of  the 
bill,  the  verdict  must  be  for  the  defendant  In  the  case  now  before 
the  court,  the  inspection  of  the  instrument  furnishes  no  ground  of 
suspicion,  and  from  the  facts  stated  in  the  plea,  there  must  have  been 
a  considerable  distance  of  time  after  the  instrument  was  signed  by 
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Duncan  before  it  came  into  the  possession  of  the  plaintifis.     The 

plea  alleges  that  it  was  delivered  to  Linn,  one  of  the  de- 
[  *  113  ]  fendants,  to  be  transmitted  to  the  *  plaintiffs.     But  the  plea 

does  not  allege  that  the  alteration  was  made  after  the  in- 
strument came  into  the  possession  of  the  plaintiff ;  and  under  this 
state  of  facts  alleged  in  the  plea,  the  onus  of  proving  when  and  by 
whom  altered,  is  more  properly  cast  upon  the  defendant  We  are 
accordingly  of  opinion  that  the  plea  is  bad.  But  it  is  a  settled  role, 
that  when  the  demurrer  is  to  the  plea,  the  court  having  the  whole 
record  before  them,  will  go  back  to  the  first  error;  and  when  the  de- 
murrer is  by  the  plaintiff,  his  own  pleadings  must  be  scrutinized,  and 
the  court  will  notice  all  exceptions  to  the  declaration  that  might  have 
been  taken  on  general  demurrer.  We  are  accordingly  thrown  back 
on  the  record  to  examine  the  sufficiency  of  the  declaration  in  the 
second  and  third  counts. 

The  second  count  sets  out  the  instrument  as  of  the  date  of  the  1st 
of  April,  1836.  That  Linn's  commission  bears  date  the  12th  of 
February,  1835,  and  that  he  was  appointed  receiver  for  four  years 
from  the  12th  of  January,  1835.  And  the  count  then  alleges  that 
after  the  making  and  delivering  the  said  instrument  in  writing,  and 
after  the  appointment  of  the  said  Linn,  he  entered  upon  the  duties 
of  his  office,  and  that  within  four  years  from  the  said  12th  day  of 
January,  and  while  he  was  receiver  of  public  moneys,  there  csiine 
into  his  hands,  as  receiver,  the  sum  of  |(4,000,000,  which  it  was  his 
duty  to  pay  over  to  the  plaintiffs  when  requested,  yet  the  said  Wil- 
liam Linn  hath  not,  nor  would  he,  although  often  requested  so  to  do, 
to  wit,  on  the  2d  day  of  April,  in  the  year  1838,  account  for  and  pay 
over  to  the  said  plaintiffs  the  said  sums  of  money  or  any  part  thereof^ 
but  hath  wholly  neglected  and  refused  so  to  do.  It  is  said  this 
count  is  bad,  because  from  the  time  stated  in  the  count  he  might 
have  received  the  money  after  the  12th  day  of  January,  1835,  the 
commencement  of  his  office,  and  before  the  1st  day  of  April,  1836, 
when  the  instrument  signed  by  the  sureties  bears  date,  and  that  thf\ 
sureties  cannot  be  responsible  for  any  moneys  received  before  they 
became  sureties.  The  count  alleges  a  demand  of  the  money  and  a 
refusal  to  pay  it  on  the  2d  day  of  April,  in  the  year  1838,  long  after 
the  defendant  became  surety.  In  the  case  of  Farrar  and  Brown  v. 
The  United  States,  5  Pet  373,  (which  was  an  action  upon  a  bond 

given  for  the  faithful  discharge  of  the  duties  of  a  surveyor 
[  *  114  ]  of  the  public  lands,)  the  breach  assigned  was,  *that  at  the 

time  of  the  execution  of  the  bond  "  there  were  in  the  hands 
of  the  surveyor  large  sums  of  money  to  be  disbursed  for  the  use  of 
the  United  States,  which  he  bad  neglected  to  do."     And  one  of  the 
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questions  which  arose  was,  whether  the  sureties  could  be  made  liable 
for  any  moneys  paid  to  the  surveyor  prior  to  the  execution  of  the 
bond ;  and  the  court  said  there  is  but  one  ground  on  which  the  sure- 
ties can  be  made  answerable,  and  that  was  on  the«assumption  that 
the  money  was  still  remaining  in  his  hands  when  the  bond  was  given. 
And  in  the  case  of  The  United  States  v.  Boyd,  15  Pet  208,  the 
court  said  it  matters  not  at  what  time  the  moneys  had  been  received, 
if  after  the  appointment  of  the  officer  they  were  held  by  him  in  trust 
for  the  United  States,  and  so  continued  to  be  held  at  and  after  the 
date  of  the  bond.  In  these  cases  there  was  a  direct  allegation  that 
the  money  was  in  the  hands  of  the  officer  at  the  date  of  the  bond. 
In  the  case  now  before  the  court,  there  is  no  such  direct  allegation, 
and  this  count  is  therefore  bad  on  this  ground.  The  third  count  is 
also  bad  for  the  same  reason. 

The  judgment  of  the  circuit  court  must  accordingly  be  reversed, 
and  the  cause  sent  back  for  further  proceedings. 

M'Lean,  J.,  dissented 

The  joint  plea  of  nan  est  factum  to  the  first  count  in  the  declara- 
tion being  bad  against  Ldnn,  is  undoubtedly  bad  against  the  other 
defendants.  But  this  point  was  not  raised  in  the  circuit  court  It 
was  not  intended  to  be  raised  On  the  contrary,  the  counsel  agreed 
to  submit  the  question  under  the  plea,  whether  tiie  annexation  of  the 
seals  by  Linn  vitiated  the  bond  as  against  the  sureties.  And  the 
reason  for  this  was  stated  in  the  following  entry  on  the  record :  ^' A 
judgment  having  been  obtained  against  Linn  for  the  full  amount  of 
his  defalcation,  a  judgment  on  this  bond  was  not  asked  against  him 
or  any  of  the  defendants,  unless  the  jury  shall  find  against  all  the 
defendants." 

This  agreement  was  treated  by  the  counsel  on  both  sides,  in  the 
circuit  court,  as  waiving  any  technical  question  arising  on  the  plead- 
ing. No  one  could  doubt  that  the  bond  was  good  against  Linn. 
And  it  is  equally  clear  that,  technically,  the  plea  was  bad  for  the 
other  defendants,  it  being  bad  as  to  Linn.  And  it  was  to 
avoid  any  technicality  of  this  kind  that  the  agreement  •was  [  *  116  ] 
entered  into.  It  is  less  definite  than  it  should  have  been, 
but  still,  its  object  seems  to  be  manifest  That  a  construction  here 
would  be  given  to  the  agreement  diiferent  fipom  that  which  was  given 
to  it  by  the  United  States  attorney  in  the  circuit  court,  was  not 
expected.  His  construction  is  shown  firom  the  fact  of  his  not  having 
suggested  any  objection  to  the  court  below  arising  on  the  joint  plea. 

The  plea  of  Joseph  Duncan  as  to  the  alteration  of  the  bond  is  held 
to  be  bad,  because  it  is  not  averred  that  it  was  altered  by  the  plain- 
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tifb  or  by  their  authoriiy.  At  the  same  time  it  is  admitted  that,  on 
the  general  issue,  the  person  claiming  under  the  deed  must  explain 
any  interlineation  or  alteration  upon  its  face,  so  as  to  show  the  bond 
is  not  vitiated.  ^The  reason  of  this  is  clear.  The  party  having  pos- 
session of  the  bond  is  presumed  to  have  a  knowledge  of  any  altera^ 
tion  of  it^  and  is  therefore  required  to  explain  it  Primdfacie^  any 
material  alteration  vitiates  the  bond. 

Now  the  special  plea  in  this  case  states  a  material  alteration  by 
affixing  the  seals,  after  the  instrument  had  been  approved  of  by  the 
district  judge.  The  demurrer  admits  the  fieiGts  stated  in  the  plea. 
Does  it  not  follow,  tiien,  that  the  plea  is  good,  if  the  alteration 
alleged  in  it  be  a  material  one ;  such  an  one  as  vitiates  the  instru- 
ment unless  explained  ?  No  rule  in  pleading  is  better  settled  than 
that  a  fact  which  is  presumed  to  be  known  to  the  plaintifi^  and  is  not 
presumed  to  be  within  the  knowledge  of  the  defendant,  the  defend- 
ent  need  not  aver  it  in  his  plea,  if  he  can  without  the  averment  set 
up  3, primd  facte  defence.  Mr.  Chitty  says,  1  vol.  of  Plead.  254:  "It 
is  also  a  general  rule,  that  matter  which  should  come  mcnre  properly 
£rom  the  other  side,  need  not  be  stated.  In  other  words,  it  is  enough 
for  each  party  to  make  out  his  own  case  or  defence.  He  sufficiently 
substantiates  the  charge  or  answer  for  the  purposes  of  pleading,  iif 
his  pleading  establish  a  primd  fade  charge  or  answer.  He  is  not 
bound  to  anticipate,  and  therefore  is  not  compelled  to  notice  and  re- 
move in  his  declaration  or  plea  every  possible  exception,  answer,  or 
objection  which  may  exist,  and  with  which  the  adversary  may  intend 
to  oppose  him."  Com.  Dig.  Pleader,  c.  81 ;  Plowd.  376 ;  2  Saund. 
62  a,  n.  4;   1  Term  Bep.  638;   8  Term  Hep.  167;   Stephen's  PL  1st 

ed.3d4. 
[  *  116  ]  *  No  one  can  doubt  that  the  alteration  averred  in  the 
above  plea,  appearing  on  the  face  of  the  instrument,  would 
vitiate  it,  unless  explained  by  the  holder.  And  it  follows  then  that 
the  plea  stating  the  fact,  which  the  demurrer  admits,  must  be 
answered  and  explained. 

The  defendant  must  know  whether  an  instrument  which  he  has 
executed  has  been  cdtered  in  a  material  part  But  he  is  not  pre- 
sumed to  know  by  whom  it  has  been  altered,  while  it  is  in  the  pos- 
session of  the  party  who  claims  under  it  If  the  defendant  must 
aver  this,  he  must  prove  it ;  and  this  would  be  impossible.  But,  on 
the  other  hand,  the  person  claiming  under  the  instrument,  and  who 
has  always  been  in  possession  of  it,  may  well  be  presumed  to  know 
by  whom  it  has  been  altered,  and,  therefore,  he,  and  he  only,  can 
explain  it.  Any  other  rule  would  be  most  unreasonable  and  contrary 
to  any  proper  system  of  pleading. 
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The  rnleB  lately  adopted  by  the  coturtB  of  England  in  regard  to 
pleadings  seem  "  not  to  have  fallen  under  the  notice  of  this  court^* 
This  is  to  be  regretted,  as  those  roles  have  been  publbhed  in  the  late 
editions  of  Mr.  Chitty  on  Pleading,  and  are  known^to  the  profession 
throughout  tiie  country. 

It  is  true,  as  the  court  say,  that  intendments  are  taken  against  the 
plea;  but  intendments  must  not  only  be  practicable,  but  reasonable. 
If  a  fact  in  the  plea  be  omitted,  which  the  defendant  cannot  be  pre- 
sumed to  know,  and  which  must  be  known  to  the  plaintiff,  no 
intendment  against  the  plea  can  be  drawn. 

Mr.  Stephens,  in  his  Treatise  on  Pleading,  354,  under  the  head 
•  that  <<  it  is  not  necessary  to  state  matter  which  would  come  more 
property  from  the  other  side,''  says :  <<this,  which  is  the  ordinary  form 
of  Ihe  rule,  does  not  fully  express  its  meaning.  The  meaning  is,  that 
it  is  not  necessary  to  anticipate  the  answer  of  the  adversary ;  which, 
according  to  Hale,  C.  J.,  ^  is  like  leaping  before  one  comes  to  the 
stile.'  It  is  sufficient  that  each  pleading  should  in  itself  contain  a 
good  primd  facie  case,  without  reference  to  possible  objections  not 
yet  urged."  <'  Thus,  in  pleading  a  devise  of  land  by  force  of  the 
Statute  of  Wills,  32  Hen.  Y IIL  c.  1,  it  is  sufficient  to  allege  that  such 
an  one  was  seised  of  the  land  in  fee,  and  devised  it  by  his  last  will,  in 
writing,  without  alleging  that  such  devisor  was  of  full  age.  For 
though  the  statute  provides  that  wills  made  hj  femes  covert^ 
or  persons  within  age,  &c.,  shall  not  *be  taken  to  be  effectual ;  [  *  117  ] 
yet  if  the  devisor  were  within  age,  it  is  for  the  other  party 
to  show  this  in  his  answer,  and  it  need  not  be  denied  by  anticipation." 

^<  So  where  an  action  of  debt  was  brought  upon  the  statute  21 
Hen.  VL,  against  the  bailiff  of  a  town  for  not  returning  a  burgess 
of  that  town  for  the  last  parliament,  (the  words  of  the  statute  being 
that  the  sheriff  shall  send  his  precept  to  the  mayor,  and  if  there  be 
no  mayor,  then  to  the  bailiff,)  the  plaintiff  declared  that  the  sheriff 
had  made  his  precept  unto  the  bailiff,  without  averring  that  there 
was  no  mayor.  And  after  verdict  for  the  plaintiff,  this  was  moved 
in  arrest  of  judgment.  But  the  court  was  of  opinion  clearly,  that 
the  declaration  was  good ;  for  we  shall  not  intend  that  there  was  a 
mayor,  except.it  be  showed ;  if  there  were  one,  it  should  come  more 
properly  on  the  other  side." 

^  Where  the  matter  is  such  that  its  affirmation  or  denial  is  essen- 
tial to  the  apparent  or  primd  facie  right  of  the  party  pleading,  there 
it  ought  to  be  affirmed  or  denied."  Now  the  alteration  of  the  instru- 
ment in  a  material  part,  after  Duncan,  the  defendant,  had  signed  it, 
without  his  consent  or  knowledge,  did  make  a  primd  facie  case.     It 

made  such  a  case,  as,  upon  the  general  issne^  would  have  required 

44* 
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the  plaintif&  to  show  by  whom  it  was  altered.  And  this  shows  that 
the  plea  is  good.  It  is  the  same  principle  whether  it  arise  on  the 
general  issue  or  by  special  plea.  The  same  order  of  proof  is  required. 
The  plaiatijffs,  therefore,  instead  of  demurring,  should  have  pleaded 
over,  and  alleged  that  the  alteration  was  made  by  a  stranger,  and, 
consequently,  that  it  did  not  vitiate  the  instrument 

The  plea  should  have  concluded  with  a  verification,  and  not  to  Ihe 
country.  But  this  could  only  be  taken  advantage  of  by  special  de- 
murrer. This  defect  is  not  one  of  the  causes  assigned  in  tlie  demnner, 
and,  therefore,  cannot  be  objected  to. 

The  second  and  third  counts  of  the  declaration  being  bad,  as  ruled 
by  the  court,  the  judgment  of  the  circuit  court  should,  on  those  counts, 
have  been  affirmed,  and  not  reversed  Mr.  Stephens,  in  his  Pleading, 
162,  says  again :  <<  It  is  a  rule,  that  on  demurrer  the  court  will  con- 
sider the  whole  record,  and  give  judgment  for  the  party  who,  on  the 
whole,  appears  to  be  entitled  to  it"  ^  Thus  on  demurrer  to  the  rep- 
lication, if  the  court  think  the  replication  bad,  but  perceive 
[  *  118  ]  a  substantial  fault  in  the  plea,  they  *  will  give  judgment, 
not  for  the  defendant,  but  for  the  plaintiff,  provided  the 
declaration  be  good;  but  if  the  declaration  also  be  bad  in  sub- 
stance, then,  upon  the  same  principle,  judgment  would  be  given  for 
the  defendant"  Pigof  s  case,  5  Hep.  29  a ;  Bates  v.  Cort,  2  Bam.  & 
Ores.  474. 

I  believe  this  case  is  the  first  exception  to  the  above  rule.  Not- 
withstanding the  above  defective  counts,  judgment  is  given  generally 
against  the  defendant  It  is  hoped  that  this  ruling  will  not  establish 
a  precedent  in  other  cases.       2  W«L  21t. 


Thomas  Morris,  Ck)mplainant'  and  Appellant,  v.  Maria  Nixon, 
Henry  J.  Williams,  and  Thomas  Biddle,  Henrt  J.  Williabis, 
and  Maria  Nixon,  Executors  of  the  Last  Will  and  Testament  of 
Henrt  Nixon,  deceased,  and  Maria  Nixon,  Sole  Devisee  of  the  said 
Last  Will  and  Testament  of  Henry  Nixon,  and  Mary  Husband, 
Amelia  M.  Morris,  Robert  Morris,  William  P.  Morris,  Char- 
lotte E.  Morris,  Henry  Morris,  Sarah  Morris^  Children  and 
Heirs  at  Law  of  Henry  Morris,  deceased,  and  Cornelius  Ste- 
venson and  Samuel  C.  Clements,  Administrators  of  said  Henry 

Morris,  deceased. 

1  H.  lis. 

If  a  deed,  absolute  in  lU  form,  waa  intended  as  secnrity  for  a  loan  of  money,  eqoitj  trwti 
an  attempt  to  convert  it  into  a  sale  of  the  property,  as  a  Araad,  against  which  it  relieTes 
by  decreeing  a  redemption. 

When  the  original  proposition  was  for  a  loan  on  the  secority  of  the  property,  and  a  hmd 
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wai  given  for  the  sum  odvanoed,  thongh  the  deed  was  absolute,  the  grantee  must  shon 
that  the  original  design  of  a  loan  on  sccnrity  was  changed,  and  a  sale  substituted  therefor. 
Circumstances- which  con?inced  the  court  that  a  loan  on  security  was  intended. 

Appbal  from  the  circuit  court  of  the  United  States  for  the  eastern 
iisliict  of  Pennsylvania.  The  substance  of  the  pleadings  and  evi- 
dence are  stated  in  the  opinion  of  the  court 

Woody  for  the  appellant. 

Sergecmt  and  Williams^  contra. 

*  Wayne,  J.,  delivered  the  opinion  of  the  court  [  *  122  ] 

The  complainant,  besides  otiier  relief  prayed  for,  asks  the 
cud  of  this  court  to  decree  a  deed  made  by  him  to  Henry  Nixon,  and 
which  is  absolute  on  the  fiace  of  it,  to  be  a  security  for  money  ad- 
vanced upon  loan,  and  that  he  may  be  at  liberty  to  redeem  the 
premises  conveyed,  by  paying  to  Nixon,  or  by  allowing  to  him,  on 
account  of  the  transactions  between  them,  the  moneys  loaned  to 
him  by  Nixon,  and  such  as  he  may  have  advanced  on  account  of  the 
real  estate  purchased  by  the  complainant  and  the  late  Greneral  Jona- 
than Williams  from  the  Bank  of  North  America ;  for  the  resale  and 
improvement  of  which,  the  defendants,  Henry  Nixon  and  Thomas 
Biddle,  were  the  attorneys  and  agents  of  the  purchasers. 

The  surviving  family,  however,  of  General  Williams,  are  in  no 
way  interested  in  this  suit  The  controversy  is  between  Thomas 
Morris  and  the  representatives  of  Henry  Nixon,  whose  death  has 
occurred  since  the  bill  was  filed. 

The  deed  from  complainant  to  Henry  I^Hxon  bears  date  the  28th 
May,  1822. 

It  recites  the  purchase  made  by  Williams  and  Morris ;  that  certain 
portions  of  it  had  been  sold  and  conveyed  to  other  persons,  and  that 
parts  had  been  let  on  ground-rents,  so  that  the  quantity  remaining 
was  about  seventy  acres.  That  the  sales  and  income  of  the  property 
had  nearly  reimbursed  the  purchasers  the  first  payment  which  they 
had  made,  of  |(20,000 ;  that  there  had  been  paid  upon  the  purchase, 
out  of  the  income  and  proceeds  of  sale,  from  time  to  time, 
enough  to  reduce  the  sum  due  by  the  *  purchasers,  to  about  [  *  123  ] 
$29,000,  which  was  a  charge  upon  the  premises,  to  be  borne 
by  the  owners  thereof,  in  proportion  to  their  respective  interests.  It 
then  recites,  that  at  the  time  of  the  execution  of  the  indenture  to 
Williams  and  Moms,  Henry  Nixon  was,  and  had  continued  to  be 
interested  with  Morris,  to  the  extent  of  three  eighth  parts  of  the 
moiety,  so  as  to  entitle  him  to  the  benefits  and  subject  him  to  the 
obligations  of  the  purchase  in  that  proportion.    The  consideration  of 
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the  deed  is  then  recited  to  be,  one  half  part,  <<  or  thereabouts,"  of  a  debt 
due  by  the  complainant  to  Thomas  Biddle  and  John  Wharton,  which 
was  originally  |(4,000,  for  the  security  of  which,  the  complainant  had, 
with  the  assent  of  Henry  Nixon,  mortgaged  a  part  of  the  moiety  of 
the  original  purchase ;  then  a  debt  claimed  by  Nixon  to  be  due  to  him 
by  the  complainant  of  |(1,625 ;  $1,000  of  which  it  is  said  the  com- 
plainant received  on  account  of  Nixon's  agency  for  the  moiety  of  the 
purchase  belonging  to  Williams,  and  $625  being  the  proportion  justly 
chargeable  to  complainant  for  Nixon's  agency  for  the  other  moiety. 
There  was  a  further  consideration  amounting  to  $4,600 ;  being  the 
amount  of  two  notes  which  had  been  discounted,  at  the  Bank  of 
North  America,  for  the  accommodation  of  the  complainant,  with 
Nixon's  indorsement 

The  circumstances  attending  the  execution  of  the  deed  are  dis- 
closed in  the  pleadings  and  by  other  proofs  in  the  cause. 

The  complainant  resided  in  New  York,  and  Nixon  lived  in  Phila- 
delphia. The  former,  being  in  great  pecuniary  distress,  and  fearing 
greater  within  a  few  days,  unless  he  could  make  a  loan,  sent  his 
brother,  Henry  Morris,  to  Philadelphia,  to  obtain  from  their  brother^ 
in-law,  Henry  Nixon,  an  advance  of  $5,000,  offering,  as  security,  his 
interest  in  the  property  bought  by  himself  and  General  Williams. 
Nixon  says,  in  his  answer,  that  his  feelings  being  wrought  upon  by 
the  representation,  made  by  Henry  Morris,  of  the  urgent  nature  of 
his  brother's  wants,  and  the  destructive  consequences  to  be  appre- 
hended if  he  could  not  meet  a  demand  there  was  upon  him, 
he  concluded  to  provide  the  money ;  that,  however,  before  he  finally 
agreed  to  do  so,  he  told  Henry  Morris  that  he  must  consult  his 
counsel  upon  the  subject. 

After  consulting  counsel,  he  informed  Henry  Morns,  that  he  had 
determined  to  deal  with  the  complainant  upon  no  other  terms  than 
an  absolute  sale  and  conveyance  of  all  his  interest  legal 
[  *  124  ]  *  and  equitable,  in  the  premises  bought  by  him  and  Wil- 
liams ;  and  as  there  would  be  a  full  consideration  without 
it,  that  the  loan  would  create  a  new  debt,  for  which  he  would  take  a 
separate  evidence  or  security ;  that  he  was  advised  by  his  counsel  to 
write  out  in  the  deed  at  large  the  real  consideration,  so  that  the  truth 
of  the  transaction  might  at  all  times  appear  upon  the  papers,  and  to 
take  a  bond  for  the  loan,  so  that  if  the  purchase  should  turn  out  well, 
he  would  not  be  bound  to  enforce  the  bond,  but,  in  case  of  misfor- 
tune to  the  complainant,  he  would  have  evidence  of  his  right  as  a 
creditor,  and,  if  he  should  think  fit,  might  use  it  for  the  benefit  of  the 
complainant  or  his  family.  In  connection,  however,  with  the  foregoing 
statement,  Nixon  declares  that  in  the  course  of  his  conversation  with 
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his  counsel,  he  was  asked,  whether  the  interest  of  the  complainant  in 
the  property  was  worth  the  incumbrances  upon  it,  and  what  was 
already  due  by  him  to  Nixon.  To  which  he  replied,  as  he  truly 
believed,  that  it  would  not  bring  more ;  that  nothing  but  the  pecu- 
liarity of  the  circumstances  would  induce  him  to  increase  his  interest, 
or  become  a  purchaser  of  it;  and  that  he  determined,  as  he  had  been 
advised  by  his  counsel,  to  buy  out  the  complainant's  interest  entirely 
and  absolutely,  without  any  trust,  direct  or  indirect,  express  or  im- 
plied ;  nor  any  understanding  whatever,  that  the  complainant  or  any 
other  person  was  to  have  a  claim  or  benefit  therefrom,  and  that  he 
would  deal  with  him  on  no  other  terms. 

Henry  Morris  arrived  in  Philadelphia  on  the  23d  of  May.  His  first 
conversation  with  Nixon  concerning  his  errand  was  on  that  day ;  on 
the  24th,  Nixon  consulted  counsel,  informed  Henry  Morris  of  the 
result,  and  on  the  same  day,  the  same  counsel  made  a  draft  of  the 
deed.  On  the  same  day,  too,  Nixon  wrote  to  the  complednant  the 
following  letter :  — 

Dear  Morris:  Henry  arrived  here  early  yesterday  morning.  Hav- 
ing had  a  conversation  with  him  on  the  subject  of  a  loan,  I  have  only 
to  say  my  best  exertions  will  be  to  obtain  this  object,  and  to  enable 
me  to  do  which,  Henry  will  immediately  call  on  you  to  advise  the 
only  mode  that  he  or  I  can  suggest  to  achieve  it 

You,  I  am  sure,  will  have  confidence  in  me  as  to  the  mode  pro- 
posed, which  Henry  will  communicate ;  and  be  assured  my  sincere 
prayers  will  be,  and  best  exertions  to  promote  this  all-important 
point  In  haste,  truly  yours,  H.  Nixon. 

*  This  letter  was  written  after  Nixon  had  consulted  coun-  [  *  125  ] 
eel,  for  he  says  in  his  answer,  after  he  had  done  so,  he  there- 
upon returned  to  Henry  Morris,  and  informed  him  of  the  determina- 
tion he  had  come  to,  of  dealing  upon  no  other  terms  than  an  absolute 
conveyance,  without  any  trust,  and  taking  a  bond  for  the  loan* 
And  in  the  letter  it  is  stated,  that  <<  Henry  will  immediately  call  on 
you  to  advise  you  of  the  only  mode  that  he  or  I  can  suggest  to 
achieve  it" 

The  draft  of  the  deed  being  made  on  the  24th  May,  it  was  after- 
wards engrossed  by  the  witness  Cash,  and  he  was  sent  with  it  to 
New  York,  He  arrived  there  on  the  28th,  the  deed  was  signed  by 
Morris  and  his  wife.  Cash  and  Henry  Morris  being  witnesses.  On 
the  same  day.  Cash  left  New  York  on  his  return  to  Philadelpha,  On 
the  following  morning,  the  29th  May,  as  it  appears  by  a  letter  of  that 
date  from  Nixon  to  the  complainant,  Henry  Morris  arrived  again  in 
Philadelphia.     He  says  in  his  answer,  that  he  found  Nixon  resolved 
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to  do  nothing  in  the  business  unless  the  conveyance  was  absolute  and 
bond  fidcy  and  he  was  therefore  obliged  to  deliver  the  deed  without 
any  promises  of  trust  And  Nixon  declares  that  Henry  Morris  de- 
livered to  him  the  deed,  and  at  the  same  time  a  bond,  in  the  hand- 
writing of  the  complainant,  for  $5,000. 

It  is  in  proof,  also,  that  when  the  deed  was  delivered,  there  were 
unadjusted  accounts  growing  out  of  Nixon's  and  Biddle's  agency  for 
the  property.  That  no  account  had  been  furnished  to  the  complain- 
ant since  1816,  except  an  abstract  of  one  Innes^s  account  of  the  ex- 
cavation and  sales  of  stone  and  gravel,  sent  to  him  by  the  defendant, 
Henry  J.  Williams,  in  May,  1819. 

The  recital  in  the  deed  shows  that  the  accounts  were  unascertained, 
for  it  speaks  of  the  $20,000  which  was  first  paid  by  Williams  and 
Morris  on  their  purchase  as  being  necurly  reimbursed,  and  that  there 
remained  due  on  the  purchase  about  $29,000. 

Two  years  before  the  deed  was  executed,  the  complainant  made 
an  agreement  with  David  Walker  and  Henry  Morris,  to  convey  to 
them  in  trust  for  his  sister,  Maria  Nixon,  a  fourth  part  of  her  moiety, 
upon  the  terms  stated  in  the  agreement,  in  pursuance  of  his  original 
intention  when  Williams  and  himself  made  the  purchase. 
[  *  126  ]  *  It  was  urged  in  the  argument,  that  the  recitals  in  the 
deed  relating  to  the  sum  then  due  upon  the  purchase  of 
Morris  and  Williams,  that  of  Nixon's  interest  in  it,  and  the  debt  claimed 
by  Nixon  to  be  due  to  him  on  account  of  his  agency,  were  incorrect 
We  shall  not,  however,  consider  these  objections,  or  those  which 
were  made  against  the  validity  of  the  deed  on  account  of  inadequacy 
of  price,  undue  influence,  and  surprise. 

Our  object  is  to  dispose  of  this  case  for  the  present,  by  assigning 
to  the  deed  its  true  character  in  equity,  under  all  the  drcumstances 
attending  its  execution. 

The  charge  against  Nixon  is,  substantially,  a  fraudulent  attempt 
to  convert  that  into  an  absolute  sale  which  was  originally  meant,  by 
himself  and  the  complainant,  to  be  a  security  for  a  loan.  It  is  in 
this  view  of  the  case  that  the  evidence  is  admitted^  to  ascertain  the 
truth  of  the  transaction,  though  the  deed  be  absolute  on  its  face. 
The  transaction  was  begun  by  Morris,  wiUi  the  request  of  a  loan 
from  Nixon,  for  which  he  offered  a  security  upon  the  property,  for  the 
management  of  which,  Nixon  was  his  agent.  It  ended  by  Morris 
giving  to  Nixon  a  deed  for  the  property,  absolute  on  its  face,  and 
also  a  bond  for  a  loan  of  $5,000.  Unless,  then,  some  proof  has  been 
given  to  show  that  they  truly  bargained  upon  another  footing,  and 
that  the  loan  did  not  form  the  chief  inducement  for  the  execution  of 
the  deed,  and  had  not  been  treated  by  both  parties  as  a  substantial 
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part  of  the  consideration,  though  not  expressed  in  the  recital,  equity 
will  interpret  it  to  be  a  security  for  money  loaned. 

Is  there  any  such  proof  in  this  case  ?  None  that  we  can  see,  even 
if  the  defendants  are  allowed  to  use  as  evidence,  as  they  contend 
they  have  a  right  to  do,  the  answer  of  their  co-defendant,  Henry  Mor- 
ris. His  account  of  the  transaction  is,  that  in  an  interview  wilh 
Nixon  succeeding  that  when  he  made  the  application  for  a  loan,  and 
when  Nixon  declined  lending,  stating  that  his  own  embarrassments 
required  all  the  fiinds  he  could,  command ;  that  Nixon  said,  it  was 
very  doubtful  if  the  "HiQs  property"  would  more  than  pay  the 
daims  upon  it,  and  he  could  not  consent  to  make  the  loan,  unless 
Morris  would  convey  the  property  to  him ;  and  he  added,  if  the  prop- 
erty should  eventually  turn  out  well,  he  would  account  to  Thomas 
Morris  for  it,  and  share  it  with  him.  And  in  the  third 
interview  Nixon  told  him  that  his  counsel  had  *  advised  him  [  *  127  ] 
upon  no  account  to  let  the  complcdnant  have  the  money, 
unless  an  absolute  and  bond  fide  conveyance  of  the  whole  premises 
was  made;  that,  upon  receiving  his  answer,  he  returned  to  New 
York,  and  communicated  the  determination  of  Nixon  to  his  brother ; 
and  that,  upon  his  return  to  Philadelphia,  he  was  obliged  to  deliver 
the  deed  without  any  promises  of  trust,  as  he  found  Nixon  resolved 
to  do  nothing  in  the  business,  unless  the  conveyance  was  absolute 
and  bond  fide.  He  says,  however,  he  was  satisfied  in  his  own  mind 
that,  if  the  property  turned  out  well,  Nixon  would  give  a  handsome 
share  of  it  to  the  complainant ;  and  that,  in  consequence  of  this  im- 
pression, he  always  wrote  to  him  as  if  he  was  still  interested  in  the 
successful  result  of  the  purchase.  We  are  in  no  way,  though,  influ- 
enced by  the  answer  of  Henry  Morris  in  coming  to  our  conclusion 
as  to  the  character  of  the  deed.  It  has  been  introduced  because  it 
was  strongly  urged  to  be  good  evidence  in  behalf  of  the  defendants, 
by  their  counsel ;  and  with  the  view  of  showing,  even  though  the 
facts  stated  had  been  proved,  that  they  would  not  take  the  case  out 
of  the  principle, — that  a  deed  absolute  on  the  face  of  it,  for  property, 
offered  to  secure  a  loan  in  a  case  in  which  the  parties  originally  met 
upon  the  footing  of  borrowing  and  lending,  wiU  be  considered  a  deed 
in  the  nature  of  a  mortgage,  to  secure  a  loan,  though  another  con- 
sideration shall  be  in  the  recital  of  the  deed  than  the  loan,  unless  it 
shall  be  proved  that  the  parties  afterwards  bargained  for  the  property 
independently  of  the  loan ;  or  if  it  shall  appear  that  the  chief  induce- 
ment of  the  grantor  in  making  the  deed,  was  to  procure  the  loan ;  or 
that  the  grantee,  after  the  execution  of  the  conveyance,  treated  the 
money  which  he  had  advanced  as  a  substantial  part  of  the  considera- 
tion, and  not  as  a  loan.     There  is  no  proof  in  this  case  that  the  par* 
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ties  bargained  without  a  reference  to  an  advance  by  Nixon  of  $5,000, 
and  it  does  appear  that  Morris  was  only  induced  to  make  the  deed 
from  the  offer  of  Nixon  to  make  the  advance  of  that  sum,  and  that 
Nixon  treated  it  substantially  as  a  part  of  the  consideration  to  be 
given  for  the  property,  as  he  took  a  bond  from  Morris  for  the  amount, 
and  says  it  was  only  to  be  contingently  enforced,  for  the  benefit  of 
Morris  or  his  family,  in  the  event  of  Morris  falling  into  misfortune. 

Courts  of  equity  will  not  permit  so  uncertain  a  benefit  as 
[  •  128  ]  is  •here  expressed,  to  weigh  at  all  in  their  consideration  of 
cases  like  this ;  for,  if  they  did,  it  might  become  a  contriv- 
ance to  give  plausible  coloring  to  an  originally  meditated  fraud,  or  to 
one  induced  by  the  temptation  of  subsequent  gain. 

But  besides  the  transaction  itself^  as  it  appears  in  the  pleadings, 
there  were  relations  of  interest  and  of  agency,  between  Thomas  Mot* 
ris  and  Henry  Nixon,  in  respect  to  the  property ;  and  such  as  grew 
out  of  the  embarrassments  of  the  former,  and  also  out  of  his  par- 
ticular condition  to  the  recitals  of  consideration  in  the  deed,  which 
combine  to  raise  a  violent  presumption,  of  a  secret  trust,  and  that  the 
deed  was  meant  to  secure  Nixon's  advances,  loans,  and  indorsements 
for  Morris. 

Nixon  claimed  an  interest  in  the  property,  besides  the  one  fourth 
of  the  moiety  which  Morris  had  agreed  to  convey  to  Walker  and 
Henry  Morris,  in  trust  for  Mrs.  Nixon.  For  the  former,  I>nxon  had 
not  such  satisfactory  evidence  as  he  could  rely  upon.  This  appears 
from  his  correspondence.  Morris  was  much  embarrassed ;  no  one 
knew  his  pecuniary  difficulties  better  than  Nixon  did.  He  remem- 
bered, too,  that  Morris,  without  consulting  him,  had  offered  to  mort- 
gage the  property  to  the  United  States.  He  feared,  from  the  dis- 
closures made  by  Henry  Morris  of  the  pressing  necessity  of  his 
brother,  that  he  might  mortgage  the  property  to  raise  the  sum  he 
then  stood  in  need  of,  to  some  other  person  if  Nixon  did  not  advance 
it ;  so  that,  at  some  other  time,  urged  by  want  of  money  or  the  de- 
mands of  creditors,  he  might  be  induced  to  convey  to  others  an 
interest  in  the  concern.  That  new  parties  might  interfere  with  the 
management  of'  it,  to  the  injury  of  all  who  were  originally  interested ; 
that  the  bank,  by  any  change  in  the  ownership,  and  the  course  which 
might  be  pursued  in  respect  to  the  property,  might  not  continue  to  be 
so  indulgent  as  it  had  been,  in  postponing  the  payment  of  the  pur^ 
chase-money  still  due.  Besides,  sales  of  this  property  to  individuals 
and  purchases  from  the  city  were  then  anticipated  —  the  latter  a  slow, 
but  sure  speculation;  almost  at  the  price  of  the  owners,  from  the 
contiguity  of  public  works,  which  could  not  be  abandoned;  nor 
could  they  be  carried  on  without  more  of  the  property  than  the  dty 
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had  already  bought  Add,  the  embarrassed  condition  of  Moiris; 
the  connection  and  dose  intimacy  between  the  parties ;  their 
excited  expectations,  extended  by  exaggerated  *repre8enta-  [  *  129] 
tions  to  the  females  of  the  family,  that  all  concerned  wotdd 
realize  great  pecmiiary  advantages  from  the  property ;  the  certain 
interest,  also,  of  Mrs.  Nixon  in  it,  and  the  certainty,  that,  by  keeping 
it  under  their  own  control,  it  would  be  managed  in  their  own  way ; 
all  these  considerations  were  cogent  inducements  with  Nixon  to  get 
a  legal  title  from  Morris,  and  the  moment  when  Henry  Morris  pre- 
sented himself  to  solicit  a  loan  for  his  brother  was  the  occasion  upon 
which  it  could  certainly  be  obtained 

But,  further,  Morris's  condition,  in  respect  to  the  consideration 
recited  in  the  deed,  was  not  such  as  to  induce  him  to  wish  to  part 
with  the  property.  Nor  does  Nixon's  assumption  of  the  particular 
debts  of  Morris,  recited  in  it,  bear  the  aspect  of  a  genuine  purchase. 
It  was  not  a  present  payment  of  any  thing ;  and,  if  genuine,  was  the 
purchase  of  Morris's  speculation,  by  an  advance  of  $5,000,  which, 
according  to  the  face  of  the  transaction,  was  to  be  repaid.  And  may 
we  not  say,  when  in  the  same  transaction  we  have  it  admitted  that 
one  of  the  documents  was  not  meant  by  the  parties  to  be  what  it 
purports,  that  another  of  them  by  this  fact  is  subjected  to  suspicion  ? 

But  we  have  said,  though  Moiris  was  embarrassed,  that  he  was 
not  pressed  by  any  of  the  particulars  recited  in  the  deed  as  a  consid* 
eratioh. 

The  purchase-money  remaining  due  to  the  bank  on  the  property, 
the  bank  had  permitted  to  remain  unpaid,  finding  no  doubt  its  ad- 
vantage in  the  interest  Both  principal  and  interest  were  ultimately 
paid,  not  by  Nixon,  but  by  sales  of  the  property. 

The  debt  due  to  Biddle  and  Wharton,  was  secured  by  &  mortgage 
upon  a  part  of  the  property,  given  by  Moiris  with  Nixon's  consent 
The  notes  discounted  at  the  bank  for  the  accommodation  of  Moiris 
with  Mxon's  indorsement,  had  been  renewed,  and  were  running  as  an 
accommodation,  to  be  renewed  again  and  again,  as  they  were  in  fact, 
without  any  change  of  names  to  the  paper,  after  the  deed  was  exe- 
cuted. Nixon  could  not  press  for  the  commissions  claimed  as  agent 
of  the  property,  or  did  not  intend  to  do  so ;  for  we  find  him  writing 
to  Morris  on  the  21st  May,  two  days  before  Henry  Morris  arrived  in 
Philadelphia  on  his  errand  for  the  loan,  and  seven  before  the  deed 
was  executed,  to  make  himself  easy  as  to  commissions,  as  it  had  not 
been  his  intention  to  ask  for  them,  or  acknowledging  he 
had  no  right  to  *  do  so,  until  ^^  the  final  closing  of  the  ac-  [  *  130  ] 
counts,  agreeably  to  the  first  agreement  when  the  Hills 
were  bought" 

VOL.  XIV.  46 
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Such  was  the  situation  of  Morris,  in  respect  to  the  debts  named  in 
the  deed  as  the  consideration  for  which  an  absolute  title  was  to  pass. 
He  was  an  embarrassed  man,  and  hard  pressed  at  that  moment  for 
$5,000 ;  and,  though  destructive  consequences  were  to  assail  him  if 
he  could  not  get  it,  is  it  likely  that  Nixon  then  could  have  been  in- 
sensible to  the  ties  which  had  united  them,  and  could  have  made  his 
distress  the  means  of  coercing  from  him  an  absolute  conveyance, 
without  a  secret  trust  of  all  that  he  had  left,  upon  which  he  could 
rest  a  hope  to  raise  himself  a  little  above  his  ruined  fortune  ?  We 
cannot  iiiink  so.  If  we  did,  it  would  be  our  duty  to  give  another 
aspect  to  this  transaction,  from  which  the  defendants  would  derive 
no  benefit. 

If  a  doubt  remained  upon  our  minds  in  respect  to  the  character 
which  should  be  given  to  the  deed,  the  letter  from  Nixon  to  Morris, 
of  the  24th  May,  would  remove  it 

It  may  be  considered,  either  as  having  been  intended  by  the  writer 
to  put  Morris  at  ease  in  respect  to  the  conveyance  and  bond  which 
were  required,  or  as  a  letter  calculated  to  mislead  Morris  in  respect 
to  the  use  which  Nixon  would  make  of  the  conveyance.  The  letter 
might  be,  either  the  artifice  of  the  writer  to  accomplish  an  unjust  in- 
tent, or  the  language  of  the  letter  and  manner  of  using  it  might  in- 
nocently mislead.  In  either  event,  if  the  letter  is  such  as  is  likely  to 
mislead,  and  from  which  it  can  be  fairly  implied  that  it  induced  a 
confidence  that  the  receiver  of  it  would  have  any  benefit  firom  or 
interest  in  the  property,  he  was  required  to  convey  contrary  to  the 
terms  of  the  deed,  it  would  be  fatal  to  it  as  an  absolute  deed. 

Nixon  and  Morris  were  brothers-in-law.  There  seems  to  have  been 
between  them  firatemal  intimacy  and  confidence.  It  appears  to  have 
been  unlimited  in  all  the  relations  of  social  life  and  of  business.  The 
confidence  of  Morris  was  unwavering  and  dependent,  firom  the  supe- 
rior business  ability  of  Nixon.  Nor  can  it  be  denied  that  it  was  met 
by  him  in  Morris's  difficulties  by  acts  of  timely  assistance  and  kind- 
ness. Nixon  had  been  his  agent  in  the  management  of  the  property, 
firom  1812.  He  claimed  an  equitable  interest  in  it,  besides  the  pro- 
portion of  Mrs.  Nixon.  There  were  unascertained  accounts 
[  *  131  ]  of  Nixon's  agency  when  the  *  deed  was  made.  Morris  had 
received  no  account  since  1816,  except  an  abstract  of  sales 
of  some  stone  and  gravel,  furnished  to  him  by  one  of  the  defendants, 
in  1819.  He  did  not  know  particularly  what  had  been  the  proceeds 
of  the  sales  and  income  of  the  property,  or  how  they  had  been  ap- 
plied. No  examination  or  estimate  of  the  value  of  the  residue  of  the 
property,  as  it  then  stood,  was  made.  No  communication  had  been 
given  by  the  agent  of  the  effect  of  public  and  private  improvements 


Digitized  by  CjOOQIC 


JANUARY  TERM,    1843.  531 

Morris  v,  Nixon's  Execators.    1  H. 

upon  it,  in  respect  to  its  then,  or  prospective  value.  Nothing  was 
said  between  Morris  and  Nixon  as  to  the  price  that  the  taker  was  to 
give.  In  this  situation,  being  greatly  embarrassed,  Morris  asked  a 
loan  from  his  agent  The  agent  says :  ^^  I  am  aware  of  your  embar- 
rassment There  are  certain  claims  upon  this  property,  which  you 
will  have  to  pay,  and  other  responsibilities  of  yours,  for  which  I  am 
also  answerable.  I  will  provide  the  money  of  which  you  stand  in 
need,  will  take  a  bond  from  you  for  it,  which  I  am  not  to  enforce 
against  you,  wiless  you  should  fall  into  misfortune,  and  then  only, 
should  I  see  fit  to  do  so,  for  the  benefit  of  yourself  or  your  family,  if 
you  will  give  me  an  absolute  conveyance  of  the  property."  The  con- 
veyance is  given,  the  bond  is  taken,  and  now  it  is  said  the  trans- 
action was  intended  to  be  an  absolute  sale,  and  not  a  security  for  a 
loan.  We  do  not  think  that  the  connection  between  the  bond  and 
the  deed  can  be  dismembered.  Nor  can  we  reconcile  it  with  what 
we  believe  would  have  been  the  ordinary  conduct  of  men  in  like  cir- 
cumstances, to  suppose  that  an  agent  so  situated  to  a  principal  and 
friend  in  distress,  could  have  intended,  by  asking  for  an  absolute  con- 
veyance, to  use  it  for  any  other  purpose  than  to  secure  himself  in  the 
sum  he  was  about  to  advance,  and  his  other  responsibilities  for  his 
principal  Morris  was  a  ruined  man.  Nixon  knew  it,  and  treated 
with  him  in  this  instance  as  if  the  crisis  had  come  when  creditors 
would  no  longer  be  satisfied  with  postponed  promises.  It  was 
natural  for  Nixon,  nor  was  it  wrong  in  the  then  state  of  real  property, 
and  as  he  was  about  to  advance  to  his  brother-in-law  05,000,  to  take 
the  most  efficient  way  to  secure  himself  from  loss,  and  to  put  it  out 
of  the  power  of  Morris  to  interfere  with  his  security,  by  subsequently 
giving  to  others  an  interest  in  the  property.  We  find  upon  a  preced- 
ing occasion,  when  Morris  was  pressed,  and  had  offered  to 
mortgage  this  property,  *that  Nixon  suggested  that  it  should  [  *  132  ] 
be  put  into  his  hands,  with  the  trust  expressed  of  what  was 
intended.  His  object,  then,  was,  that  the  original  intention  of  the 
purchase  might  be  carried  out  for  the  benefit  of  aU  concerned.  Nixon's 
inducement  to  do  so  was  greater  than  it  had  been  at  that  time.  Mrs. 
Nixon's  interest  of  one  fourth  in  the  moiety  of  the  property  had  been 
in  the  mean  time  secured  to  her  by  her  brother. 

We  will  now  turn  to  the  letter  of  the  24th  May,  from  Nixon  to 
Morris,  to  confirm  the  view  we  have  of  this  transaction.    It  begins : — 

«  Dear  Morris :  Henry  arrived  here  early  yesterday  morning.  Hav- 
ing had  a  conversation  with  him  on  the  subject  of  a  loan,  I  have 
only  to  say,  my  best  exertions  will  be  to  obtain  this  object,  and  to 
enable  me  tx>  do  which,  Henry  wiU  immediately  call  upon  you  to  ad« 
vise  you  of  the  only  mode  that  he  or  I  can  suggest  to  achieve  if 
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It  mast  be  remembered  that  the  letter  was  written  on  the  day  that 
Nixon  consulted  his  counsel,  after  the  consultation  had  been  had. 
Tlie  answer  of  Nixon  shows  this.  He  says  that  he  had  concluded  to 
provide  the  money,  but  that  he  must  consult  counsel  before  he  finally 
agreed.  And  then,  that  he  thereupon  returned  to  Henry  M orris,  and 
informed  him  of  the  determination  he  had  come  to,  of  dealing  upon 
no  other  terms  than  an  absolute  sale  and  conveyance,  and  taking  a 
bond  for  the  loan.  When,  then,  Nixon  says  in  the  letter,  ^  Henry 
will  immediately  call  upon  you,  to  advise  you  of  the  only  mode  that 
he  or  I  can  suggest  to  achieve  it,"  it  is  manifest  that  the  mode  had 
been  a  subject  of  conversation  between  them ;  and,  as  he  mentions 
in  the  letter  the  loan  in  connection  with  the  mode,  which  Henry  was 
to  communicate  to  his  brother,  this  contemporary  letter  must  be 
called  on  to  ascertain  what  Nixon  intended  by  the  mode ;  and  more 
especially  so,  as  it  seems  the  contents  of  the  letter  had  not  been  tdd 
to  Henry  Morris. 

The  mode  was  an  absolute  conveyance  of  the  property,  and  a 
bond.  But  there  is,  in  connection  with  the  mode,  the  declaration  of 
an  intention,  coupled  with  an  ability,  in  consequence  of  the  mode,  to 
achieve  a  loan.  It  would  then  be  a  very  strained  inference,  from  the 
words  .of  the  letter,  to  say  that  Nixon  did  not  mean  ihsA 
[  *  133  ]  Morris,  to  whom  he  was  writing,  should  understand  *tbafc 
he  meant  a  loan,  to  be  secured  by  a  conveyance  of  the  prop- 
erty, as  well  as  by  a  bond ;  or  that  he  meant  that  ^e  loan,  which  he 
could  achieve  by  the  mode,  was  to  depend  upon  Morris  making  to 
him  an  absolute  sale  of  the  property,  for  the  considerations  expressed 
in  the  deed.  If  such  had  been  his  meaning,  it  could  have  been 
plainly  said.  But  we  think  there,  can  be  no  doubt  concerning  what 
the  writer  of  this  letter  meant,  or  the  construction  which,  in  a  court 
of  equity,  should  be  put  upon  it,  when  we  find  him  saying :  ^  You, 
I  am  sure,  will  have  confidence  in  me  as  to  the  mode  proposed, 
which  Henry  will  communicate ;  and  be  assured,  my  sincere  prayers 
will  be  and  best  exertions  to  promote  this  all-important  point"  This 
language  indicates  a  sincere  desire  in  Nixon,  at  that  time,  to  relieve 
the  distress  of  his  brother-in-law.  That  he  intended  to  solicit  his 
confidence  as  to  the  mode  proposed,  to  secure  himself  from  loss,  with- 
out depriving  Morris  of  a  participation  in  the  prospective  advantages 
which  they  had  mutually  indulged  for  ten  years,  in  respect  to  the 
property,  and  which,  it  cannot  be  denied,  had  in  a  great  degree  been 
excited  by  the  representations  of  Nixon.  In  Morris's  situation,  it 
was  a  great  point  gained  for  the  benefit  of  all  concerned  in  the  prop- 
erty, that  the  legal  control  of  it  should  be  taken  from  him  and  vested 
in  Nixon. 
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This  letter  we  think  a  part  of  the  entire  transaction,  and  stamps 
its  character  in  a  court  of  equity.  It  could  only  have  been  intended 
to  put  Morris  at  ease  in  respect  to  the  absolute  conveyance  which 
Nixon  required ;  or  it  was  designed  to  mislead  and  deceive  Morris 
by  expressions  of  sympathy  which  were  not  felt,  and  a  solicitation 
of  confidence  not  deserved.  If  the  latter,  we  should  feel  bound  to 
pronounce  the  transaction  a  meditated  fraud,  successfully  accom- 
plished. We  adopt  the  first  as  most  probable,  and  in  that  view  of 
the  case  decree  the  conveyance  of  the  24th  of  May,  1822,  to  be 
a  deed  with  a  secret  trust|  for  the  security  of  moneys  loaned  and 
advanced  by  Nixon  to  the  grantor.  This  conclusion  makes  it  unneces* 
sary  for  us  to  consider  the  effect  of  time  upon  the  rights  in  controversy. 

We  order  the  decree  of  the  circuit  court  to  be  reversed,  and  that 
the  cause  be  remanded,  with  instructions  to  the  court  to  have  an 
account  taken,  and  that  the  complainant  be  allowed  his 
*  proportion  at  the  rate  of  an  interest  of  five  eighths  in  a  [  *  134  ] 
moiety  of  the  original  purchase  of  Morris  and  Williams, 
and  tibiat  the  court  shall  take  such  other  proceedings  in  the  cause  as 
equity  may  require. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
firom  the  circuit  court  of  the  United  States  for  the  eastern  district 
of  Pennsylvania,  and  was  argued  by  counsel.  On  consideration 
whereof,  it  is  now  here  considered,  ordered,  and  decreed  by  this  court, 
that  the  decree  of  the  said  circuit  court  in  this  cause  be  and  the 
same  is  hereby  reversed,  with  costs,  and  that  this  cause  be  and  the 
same  is  hereby  remanded  to  the  said  circuit  court,  with  instructions 
to  that  court  to  have  an  account  taken ;  and  that  the  complainant  be 
allowed  his  proportion  at  the  rate  of  an  interest  of  five  eighths  in  a 
moiety  of  the  original  purchase  of  Morris  and  Williams,  and  that  the 
said  court  shall  take  such  other  proceedings  in  the  cause  as  equity 
may  require. 

13  H.  139;  19  H.  289. 


The  President,  Directors,  and  Company  of  the  Bank  op  the 
United  States,  and  the  United  States,  v,  James  B.  Beverly, 
AND  Jane  his  Wife,  William  Ramsay  and  Elizabeth  his  Wife, 
Hamilton  and  James  Peter,  Heirs  op  David  Peter,  deceased, 
and  George  Peter,  Surviving  Executor  of  David  Peter,  de- 
ceased. 

1  H.  134. 
la  a  former  suit  in  equity  between  the  aame  parties,  this  court  having  adjudicated  on  certain 
subjects  in  controversj,  that  decree  was  conclusive,  and  those  subjects  cannot  be  agaiB 
CQUunined. 
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A  disposition  by  a  testator  of  his  personal  property  to  purposes  other  than  the  paymvit  of 
his  debts,  with  the  assent  of  his  creditors,  operates  to  create  a  charge  of  his  debts  on  his 
real  estate,  though  no  such  charge  is  made  in  words  by  the  will ;  and  the  execator  may  bo 
compelled  by  the  creditors  to  execute  the  trust. 

If  an  answer  set  up  the  dismissal  of  a  former  bill  for  the  same  cause,  the  respondents  most 
prove  the  allegation,  by  producing  a  copy  of  the  record. 

An  unexecuted  trust  for  the  payment  of  debts,  having  been  decreed  to  be  subsisting  in  ISM, 
and  a  bill  to  enforce  that  trust  having  been  filed  soon  after  that  decree,  the  lapse  of  time 
since  the  testator's  death  is  not  a  bar. 

An  auditor's  report  having  been  confirmed,  becomes  conclusive. 

Appeal  firom  the  circuit  court  for  the  District  of  Columbia.  This 
bill  was  filed  to  subject  certain  real  estate  of  David  Peter,  deceased, 
not  charged  in  terms  by  his  will,  to  the  payment  of  the  complainant's 
debts.  The  decree  of  this  court  in  Peter  r.  Beverly,  10  Pet,  532, 
having  been  executed,  and  these  debts  of  the  complainant  not  being 
paid  by  the  sale  of  the  lands  which  were  charged  by  the  will,  and 
embraced  in  that  suit,  this  bill  was  filed,,  and  the  following  agree- 
ment was  made  between  the  parties. 

Agreement  of  Cotmsel. 

[  •  136  ]  •  It  is  agreed  by  the  parties  in  this  cause,  by  their  counsel, 
that  the  Bank  of  the  United  States  and  Greorge  Peter,  who 
claim  to  be  creditors  of  the  estate  of  the  late  David  Peter,  for  a  bal- 
ance of  debt  which  may  remain  to  them  after  the  application  of  the 
trust  estate  provided  in  the  will  of  the  late  David  Peter  for  the  pay- 
ment of  his  debts,  shall,  if  such  balance  be  established  against  the 
defendants,  the  heirs  and  devisees  of  David  Peter,  as  to  so  much  of 
David  Peter's  real  estate  as  is  conveyed  to  John  Marbury,  by  deed 
filed  as  an  exhibit  with  complainant's  bill,  look  to  the  proceeds  of 
sales  of  said  real  estate  so  conveyed  to  the  said  John  Marbury,  in 
]ieu  and  stead  of  the  said  real  estate  itself. 

It  is  further  agreed,  that  as  soon  as  the  purchase-money  of  said 
real  estate  shall  become  payable  and  be  collected  by  said  John  Mar- 
bury, he  shall  invest  the  same  in  his  own  name,  as  trustee,  in  Penn- 
sylvania state  stock,  bearing  interest  at  the  rate  of  5  per  cent.,  first 
deducting  therefrom  the  necessary  expenses,  taxes  due  on  the  said 
property  to  the  day  of  sale,  and  the  commissioners  provided  for  in 
the  said  deed ;  the  whole  of  the  proceeds  of  the  said  sales,  after  such 
deductions  made,  to  be  subject  to  the  order  and  decree  of  this  court 
in  this  cause  for  the  disposal  thereof,  whether  the  said  order  or  decree 
be  for  the  payment  of  debts  due  firom  the  said  estate  of  David  Peter 
to  the  Bank  of  the  United  States,  or  to  Greorge  Peter,  or  other  pet 
son,  or  firom  the  said  heirs  and  devisees,  or  either  of  them,  to  the  said 
Bank  of  the  United  States,  or  George  Peter,  or  either  of  them«  on 


Digitized  by  CjOOQIC 


JANUARY  TERM,   1848.  585 

Bank  of  the  United  States  v,  Beyerly.    1  H. 

account  of  any  portion  of  the  jpersonal  estate  of  said  David  Peter, 
used  or  retained  by  them  severally ;  provided,  also,  that  it  is  the  true 
intent  and  meaning  of  this  agreement,  that  the  part,  portion,  or  inter- 
est of  each  of  said  heirs  and  devisees,  should  be  responsible  only  for 
so  much  of  the  claims  and  debts  of  said  heirs  and  devisees  to  said 
Bank  of  the  United  States,  or  George  Peter,  as  he  or  she  shall  be 
personally  responsible  for,  and  that  no  one  shall  be  held  or  deemed 
responsible  for  any  other  than  him  or  herself. 

It  is  further  agreed,  that  the  Bank  of  the  United  States,  or  George 
Peter,  or  either  of  them,  by  themselves  or  their  agent,  may 
•stop  or  postpone  the  sale  of  any  portion  or  the  whole  of  [•IS?] 
the  property  advertised  for  the  15th  inst,  or  any  future  at- 
tempted sale  of  property  so  conveyed  to  said  John  Marbury,  if  they, 
or  either  of  them,  shall  be  dissatisfied  with  the  prices  bid  or  oJBTered 
for  said  property,  or  any  portion  thereof;  provided,  however,  that  all 
the  said  property  shall  be  sold  during  the  present  year,  unless  the  said 
.  bank  and  Greorge  Peter  consent  to  further  delay. 

It  is  further  agreed,  that  the  three  story  brick  house  and  lots  appur- 
tenant in  Washington  city,  set  forth  in  said  deed  to  John  Marbury, 
as  devised  in  trust  for  William  H.  Peter,  shall  be  sold  jointly  by  the 
said  John  Marbury  and  the  said  George  Peter,  Senior,  executor  of 
David  Peter,  and  upon  the  terms  mentioned  in  the  deed  to  said  John 
Marbury ;  and  that  the  proceeds  of  the  sale  of  the  said  house  and 
lots  appurtenant,  after  deducting  expenses  and  taxes,  shall,  when  the 
same  becomes  due  and  is  collected,  be  invested  by  the  said  John 
Marbury  and  Greorge  Peter,  in  their  joint  names  as  trustees,  in  five 
per  cent,  stock  of  the  State  of  Pennsylvania,  to  abide  the  order  of 
this  court  for  the  disposal  of  the  same.  The  said  John  Marbury  to 
charge  no  commission  on  the  proceeds  of  said  sale,  if  the  court  shall 
be  of  opinion  that  the  said  house  and  lots  appurtenant  be  part  of  the 
real  estate  of  David  Peter ;  and  the  said  Greorge  Peter  to  have  no 
commission  on  the  proceeds  thereof,  if  the  court  be  of  opinion 
that  the  same  is  the  property  of  the  estate  of  William  H.  Peter, 
deceased. 

It  is  understood  and  agreed,  that  nothing  herein  contained  is  to  be 
taken  to  amount  to  an  admission  by  the  defendants,  the  said  heirs 
and  devisees  or  either  of  them,  that  any  debt  is  due  jrom  them  or 
either  of  them,  to  the  said  complainants  or  the  said  George  Peter ; 
or  to  prevent  them  or  either  of  them,  from  having  the  benefit  of  the 
statute  of  limitation,  by  plea  or  answer,  or  any  other  defence  legal 
oi  equitable,  against  the  enforcement  of  the  claims  of  the  com- 
plainants or  George  Peter,  except  that  the  said  defendants,  the 
said  heirs  and  devisees,  do  hereby  waive  any  exception  to  the 
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jniisdiction  of  the  court  as  to  the  personal  estate  in  this  agreement 
mentioned. 

R  S.  Key  J  for  United  States  Bank. 

James  Dunlop,  SoHcUor  and  Trustee  far  George  Peter. 

John  Marbury,  Solicitor  for  heirs,  and  devisees,  and  himself. 
April  12, 1836. 

The  only  points  taken  in  the  answers,  which  were  considered  open 
by  the  court,  are  sufficiently  stated  in  the  opinion. 

Jones  and  Sergeant,  tor  the  appellants. 

Coze  and  Johnson,  contra. 

[  *  147  ]      *  Baldwizy ,  J.,  deUy^red  the  opinion  of  the  court. 

A  summary  of  the  points  decided,  and  principles  settled 
in  the  former  case  between  these  parties,  Peter  v.  Beverly,  10  Pet.  532,. 
will  save  much  time  in  the  investigation  of  those  which  are  involved 
in  this. 

After  taking  a  condensed  view  of  the  wiU  of  David  Peter,  the  court 
declare,  that  he  had  unquestionable  right,  so  far  as  respected  his 
children,  to  charge  the  payment  of  his  debts  upon  any  part  of  his 
estate  he  might  think  proper,  and  that  none  but  a  creditor  could  con- 
trol his  wiU  in  that  respect ;  that  he  had  constituted  his  widow  tiie 
trustee  of  the  proceeds  of  all  his  estate,  for  the  maintenance  and 
education  of  his  children;  and  invested  her  with  unlimited  discre- 
tion in  this  respect,  so  far  as  the  proceeds  of  his  estate  would  go. 
Whereby  the  surviving  executor  is  not  accountable  for  any  thing  so 
applied  by  her,  even  if  she  would  be  chargeable  with  a  devastavit,  and 
that  the  proceeds  of  all  his  estate  being  thus  vested  in  the  widow, 
would  render  it  necessary,  independent  of  any  express  direction  in  the 
will,  that  recourse  be  had  to  the  real  estate  for  the  payment  of  the 
debts.  10  Pet  562, 563.  The  court  then  decide  that  the  surviving  ex- 
ecutor had  power  to  sell,  and  that  it  was  impossible  to  draw  any  other 
conclusion,  than  that  it  was  the  intention  of  the  testator  that  the  sale 
should  be  so  made.  10  Pet  566.  On  the  inquiry  whether  there  is 
any  subsisting  debt  due  from  the  estate  of  David  Peter  to  the  banks, 
the  court  say  there  is  no  pretence  that  they  have  been  paid  in  &ct, 
and  if  not,  the  trust  remains  unexecuted,  and  the  land  still  remains 
charged  with  it  K  the  executors  have  paid  the  banks,  or  the  banks 
have  accepted  their  notes  in  payment  of  the  notes  of  the  testator,  the 
only  effect  is,  that  the  executors  became  the  creditors  instead  of  the 
banks,  and  may  resort  to  the  trust  fund  to  satisfy  the  debt    But  the 
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court  also  say  that,  under  the  circnmstanoes  of  the  case,  there  is  no 
ground  for  considering  the  debt  of  the  banks  to  be  extinguished, 
and  they  then  proceed  to  state  the  result  of  their  consideration  to  be 
this. 

•  That  the  will  created  a  power  coupled  with  an  inter-  [  *  148  ] 
est  that  survives;  that  the  surviving  executor  is  the  person 
authorized  to  execute  that  power  and  fulfil  that  trust ;  that  the  debt 
due  the  banks  has  not  been  extinguished,  or  the  estate  in  any  way 
discharged  from  the  payment  That  the  executors  are  not  chargeabte 
with  negligence  or  such  misapplication  of  the  personal  estate  as  to 
make  them  responsible  for  the  payment  of  these  debts  ;  and  that  from 
the  auditor's  report  on  the  accounts  of  the  executors,  exhibited  to^ 
and  allowed  by  him,  there  has  at  all  times  been,  and  now  is,  a  con- 
siderable balance  in  favor  of  the  executors  against  the  estate.  The 
court  then  refer  to  the  exceptions  taken  to  the  auditor's  report,  and 
declare  them  to  have  been  properly  overruled  by  the  court  below, 
and  proceed  to  render  their  decree  as  before  referred  to.  10  Pet. 
569,  670. 

So  far,  then,  as  related  to  the  construction  of  the  will,  the  disposi- 
tion of  the  personal  property,  the  charge  of  existing  debts  on  the  real 
estate,  the  power  of  the  executor,  the  existence  of  a  trust,  and  their 
duty  to  execute  it  by  a  sale  of  the  property  charged  by  the  will,  the 
decision  of  the  court  has  settled  the  rules  and  principles  on  which 
the  present  controversy  must  be  determined  if  they  are  applicable ; 
it  was  made  on  great  consideration,  founded  on  authority,  and  noth- 
ing which  has  been  urged  in  the  argument  of  this  case  has  caused  us 
to  entertain  the  least  doubt  of  its  entire  conformity  to  the  well  estab- 
lished law  of  equity.  So  fieur  as  the  evidence  and  facts  of  that  case 
were  considered  and  adjudicated,  the  decree  of  this  court  is  final  and 
conclusive ;  the  parties  and  the  subjects  of  controversy  between  them 
were  the  same  as  are  now  before  us ;  negligence  and  misapplication 
of  assets  were  charged  on  the  executors,  the  existence  of  debts  to 
them  or  the  banks  was  denied  by  the  then  complainants,  and  now 
defendants,  and  both  facts  adjudged  and  decided  adversely  to  them ; 
and  the  auditor's  report  was  confirmed,  whereby  every  fact  it  con- 
tained became  established  and  binding  on  the  parties  in  any  future 
controversy,  as  to  any  matter  thus  adjudicated. 

In  Hopkins  t\  Lee,  this  court  state  the  settled  law  of  all  courts  to 
be  that,  as  a  general  role,  a  fact  which  has  been  directly  tried  and 
decided  by  a  court  of  competent  jurisdiction,  cannot  be  contested 
again  between  the  same  parties,  in  the  same  or  any  other  court. 
Hence  a  verdict  and  judgment  of  a  court  of  record,  or  a 
*  decree  in  chancery,  although  not  binding  on  strangers,  [  *  149  ] 
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puts  an  end  to  all  further  controversy  concerning  the  points  thus 
decided  between  the  parties  to  such  suit  In  this,  there  is,  and  ought 
to  be,  no  difference  between  a  verdict  and  judgment  in  a  court  of 
common  law  and  a  decree  of  a  court  of  equity.  They  both  stand  on 
the  same  footing.  6  Wheat  113, 114;  S.  P.  1  Wheat  355 ;  12  Pet 
492.  Whatever,  therefore,  our  opinion  might  now  be  as  to  the  facts 
adjudicated  in  the  former  case,  the  judicial  power  is  incompetent  to 
revise  the  evidence  on  which  the  decree  was  rendered,  on  any  ground 
now  set  up  in  the  answer  of  the  defendants,  or  apparent  on  the  pres- 
ent record,  and  they  must  be  taken  to  be  beyond  all  controversy  in 
this  or  any  future  case  between  the  parties.  Before  proceeding  to 
consider  the  questions  appropriate  to  this  cause,  a  reference  to  the 
case  of  Fenwick  v.  Chapman,  9  Pet  466,*  will  be  useful,  in  order  to 
ascertain  what  principles  were  there  laid  down  and  are  applicable  to 
the  present  controversy.  Adopting  the  general  rule  that  the  personal 
estate  of  a  testator  shall  in  all  cases  be  primarily  applied  to  the  dis- 
charge of  his  personal  debts  or  general  legacies,  unless  he  by  express 
words  or  manifest  intention  exempt  it,  the  court  thus  qualify  the  rule ; 
where  the  testator's  intention  clearly  appears  that  a  legacy  shall  be 
paid  at  all  events,  the  real  estate  is  made  liable  on  a  deficiency  of  per- 
sonal assets.  So  where,  without  any  assistance  from  the  will,  the 
nature  of  the  thing  to  be  done  may  clearly  show  the  intention  to 
charge  the  real  estate  with  a  debt ;  as,  where  the  thing  to  be  done 
cannot  be  partially  performed  by  the  executor,  without  defeating  the 
instruction  which  directs  it,  and  the  thing  itself.  On  this  principle 
the  court  holds  that  the  manumission  of  slaves  pursuant  to  the  direc- 
tions of  a  wiU  under  the  law  of  Maryland  (which  is  the  law  of  the 
eastern  part  of  this  District)  operates  as  a  specific  legacy  to  the  slaves, 
and  to  charge  the  real  estate  with  the  payment  of  the  debts  of  the 
testator,  even  though  he  may  have,  at  the  time  of  his  death,  no  oth^ 
personal  property  than  slaves.  9  Pet  471,  473.  That  the  creditor 
may  be  carried  into  a  court  of  equity,  or  voluntarily  resort  to  it  to 
obtain  his  debt,  either  firom  the  lands  or  the  personalty,  when  the  tes- 
tator leaves  it  doubtful  firom  what  fund  his  debts  are  to  be  paid ;  that 
lands  devised  foi  the  payment  of  debts,  or  which  have  be- 
[  *  150  ]  come  chargeable  by  implication,  constitute  *  a  fund  for  the 
payment  of  debts,  and  an  ample  and  plain  remedy  is  admit- 
ted to  exist  in  the  law  of  Maryland,  so  to  apply  them. 

<<  The  will  is  the  executor's  law,  and  he  is  no  more  than  the  testa- 
tor's representative  in  all  things  lawful  in  the  wiU.  A  special  legacy 
of  all  the  personal  property  is  a  law  to  him ; "  if  there  is  an  insuffi- 
ciency of  ^  personal  assets  to  pay  debts,  it  is  the  executor's  duty  to 
file  a  bill  against  the  creditors  and  all  interested  in  the  estate ; "  ^  pray- 
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ing  that  the  lands  may  be  made  liable  to  the  payment  of  debts,  that 
equity  maybe  done  to  all  concerned,  according  to  the  law  of  equity." 
9  Pet.  474,  475.  When  he  is  charged  with  the  sale  of  the  testator's 
lands  for  the  payment  of  debts,  it  is  his  duty  to  execute  the  whole  of 
the  testator's  wj^  ^  and  in  such  a  case  the  creditors  have  as  good  a 
right  to  look  to  the  land  through  him  for  the  payment  of  their  debts, 
as  they  have  to  look  to  the  goods  and  chattels  through  him,  9  Pet. 
477  ;  and  they  must  pttrsue  their  claims  in  equity,  or  according  to  the 
statutes  of  Maryland  subjecting  real  estate  to  the  payment  of  debts,  to 
make  their  debts  out  of  the  land.  9  Pet  481,  482.  These  statutes 
are  the  4  Greo.  IL,  adopted  in  Maryland,  and  the  act  of  1785,  c  72,  §  5, 
which  is  recited  in  the  Bank  of  the  United  States  v.  Ritchie,  8  Pet. 
143,  and  which  this  court 'there  declare  has  been  construed  in  that 
State  to  be  an  enlargement  of  jurisdiction,  and  that  decrees  for  selling 
the  lands  of  minors  and  lunatics,  in  the  cases  prescribed  by  it,  have 
been  treated  by  the  court  of  appeals,  as  the  exercise  of  other  equity 
powers.  That  these  opinions  of  this  court  are  in  accordance  as  well 
with  the  statutes  of  Maryland,  and  the  established  rules  of  equity  in 
ccLses  of  this  description,  we  have  no  doubt ;  nor  of  their  application 
to  the  present  It  must  therefore  be  taken  to  be  a  settled  point,  that 
a  disposition  by  a  testator  of  his  personal  property  to  purposes  other 
than  the  payment  of  his  debts,  with  the  assent  of  creditors,  is  in  itself 
a  charge  on  the  real  estate,  subjecting  it  to  the  payment  of  the  debts 
of  the  estate,  though  no  such  charge  is  created  by  the  words  of  the 
will.  A  trust  is  thereby  raised  which  devolves  on  the  executor,  who 
may  execute  it  by  his  own  authority,  or  be  compelled  to  do  it  by  a 
bill  filed  by  the  creditors,  either  under  the  statute,  of  1785,  or  in  virtue 
of  the  powers  of  a  court  of  equity  in  relation  to  the  execution  of 
trusts,  as  the  case  may  be ;  in  this  case  there  was  such  a 
trust  fastened  on  the  *  property  in  controversy  by  implica-  [  *  151  J 
tion  of  law,  and  the  presumed  intention  of  the  testator, 
which  can  be  enforced  by  these  complcdnants,  unless  some  vaUd  ob- 
jection has  been  made  out  by  the  respondents. 

It  has  been  contended  that  the  frame  of  the  bill  is  too  defective  to 
justify  any  action  upon  it,  for  the  want  of  necessary  averments,  but 
when  we  take  it  in  connection  with  the  former  cause  to  which  it 
refers,  the  agreement  of  the  parties  on  file,  and  the  answer  of  the 
defendants,  we  think  that  a  satisfactory  answer  is  at  hand.  The 
object  of  the  bill  is  clearly  stated,  such  averments  are  set  forth  as  on 
its  face  shows  some  equity  which  requires  an  answer ;  informal  as 
they  may  be,  they  would  stand  the  test  of  a  demurrer,  especially  with 
the  aid  of  the  agreement,  by  which  it  appears  that  the  defendants 
fully  understood  the  nature  of  the  plaintiff's  case,  the  object  sought, 
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and  the  evidence  on  which  they  would  rely.  The  answer  is  fall  to 
erery  matter  of  fact  or  law  which  coold  be  averred  in  the  best  drawn 
bill ;  there  has  been  no  allegation  of  surprise,  or  any  want  of  notice 
of  the  grounds  on  which  the  plaintiff  rested  his  case,  and  the  parties 
went  to  the  hearing  on  the  bill  as  it  stood,  fully  prejpared  to  contest 
their  respective  claims,  as  they  had  done  in  the  first  case,  of  which 
this  was  well  known  to  be  the  consequence.  Under  such  circum- 
stances the  objection  is  entitled  to  no  favor,  aiA  is  not  sustainable  as 
an  obstacle  to  our  action  upon  the  merits  of  the  cause. 

The  answer  sets  up  the  dismission  of  a  bill  filed  by  the  com- 
plainants in  1827,  against  the  defendants,  for  the  same  relief  as  is 
prayed  for  in  the  present  bill,  as  a  bar  thereto ;  but  no  record  of  such 
case  is  set  out  or  exhibited,  so  that,  however  true  the  answer  may 
be  in  fact,  it  cannot  avail  in  law.  In  this  respect  it  is  not  respon- 
sive to  the  bill ;  it  sets  up  distinct  affirmative  matter  of  defence  and 
bar,  which  the  defendants  must  prove,  or  it  can  have  no  effect  'for 
either  purpose. 

The  statute  of  limitations,  and  the  lapse  of  time  from  the  death 
of  David  Peter  to  the  filing  of  the  bill,  are  also  plead  and  relied  on 
83  a  bar,  but  we  think  that  neither  can  apply  to  this  case,  which  is 
an  unexecuted  trust  for  the  payment  of  debts  adjudged  by  this  court 
in  1836,  to  be  unpaid  in  point  of  fact,  and  then  existing  in  favor  of 
the  banks  and  executor,  and  the  present  bill  was  filed  soon  after  the 
decision  was  made.  The  confirmation  of  the  auditor's 
[  *  152  ]  *  report,  made  in  that  case,  is  conclusive  to  show  the  amount 
of  such  debts  at  that  time,  so  is  his  report  in  this  case  as  to 
their  present  amount ;  we  cannot  look  through  these  reports  for  the 
evidence  on  which  they  were  made ;  they  have  passed  to  judgment, 
and  have  the  sanctity  of  records. 

The  remaining  objections  to  the  relief  prayed  for  by  the  bill,  which 
are  founded  on  the  principles  of  the  law  or  the  rules  of  equity,  are 
covered  by  the  former  decisions,  of  this  court;  those  which  arise 
from  the  evidence  in  the  cause  as  to  matters  of  fact  material  to  our 
decision,  are  no  longer  open  to  controversy,  and  we  are  clearly  of 
opinion  that  the  complainants  have  made  out  their  case  in  point  of 
Idw  and  fact 

The  decree  of  the  circuit  court  must  consequentiy  be  reversed. 
The  cause  is  remanded  with  directions  to  make  a  decree  in  conform- 
ity  with  this  opinion,  by  ordering  a  sale  of  the  property  in  controversy, 
and  consistentiy  with  the  agreement  of  the  parties  filed  of  record, 
and  the  rules  of  equity  as  to  the  time  of  disposing  of  the  several 
parts  thereof,  specifically  devised  by  the  will  of  David  Peter.  It  is 
also  directed  that  the  circuit  court  decree  on  the  report  of  an  auditor,  of 
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as  they  may  think  propear,  to  what  part  or  items  of  the  acooant  of 
George  Peter,  a  preference  ought  to  be  given  in  payment  over  the 
other  creditors  of  the  estate  of  the  testator,  and  make  a  final  order 
thereon  according  to  law  and  equity. 

22K.1. 
♦ 

John  Lloyd,  Plaintiff  in  Error,  t;.  George  S.  Hough. 

1  H.  153. 

Aflsnmpsit  for  use  and  occtipation  does  not  lie,  if  the  holding  bj  the  defendant  was  adveiM 
to  the  plaintiff,  and  the  relation  of  landlord  and  tenant  did  not  exist 

The  case  is  stated  in  the  opinion  of  the  court 

Semmes^  for  the  plaintiff 

Neaky  contra. 

*  Daniel,  J.,  delivered  the  opinion  of  the  court  [  *  154  J 

This  cause  is  brought  before  this  court  upon  a  writ  of 
error  to  the  circuit  court  of  the  United  States  for  the*  District  of  Co- 
lumbia. The  questions  for  consideration  here,  arise  upon  the  follow- 
ing statement  The  plaintiff  in  error  instituted  in  the  circuit  court 
for  the  District  of  Columbia,  an  action  of  a^ssumpsU  against  the  de- 
fendant for  the  use  and  occupation  of  a  house  in  the  town  of  Alex- 
andria. The  declaration  contains  two  counts,  the  first  declaring 
upon  an  express  agreement  between  the  parties  for  the  occupation 
and  rent,  and  the  second  counting  upon  an  occupation  by  the  defend- 
ant, by  the  permission  of  the  plaintiff^  and  upon  a  promise  in  con- 
sideration thereof.  The  account  filed  with  the  declaration  claims  an 
annual  rent  of  $175,  fix>m  the  Ist  of  January,  1826,  to  the  1st  of 
January,  1839,  inclusive,  with  interest  after  the  exjnration  of  each 
year.  Upon  the  above  declaration,  there  was  a  judgment  by  default, 
and  a  jury  being  empanelled  upon  a  writ  of  inquiry,  as- 
sessed damages  against  the  defendant  to  the  *full  iamount  [  *  155  ] 
of  the  plaintiff's  demand  for  rent  and  interest  This  ver- 
dict the  court,  on  motion  of  the  defendant,  set  aside,  annexing  to  its 
order  the  condition,  that  the  defendant  should  not  plead  the  statute 
of  limitations ;  and  issue  being  joined  between  the  parties  on  the 
plea  of  non-€tssumpsUi  a  jury  sworn  to  try  -Uiat  issue  on  the  10th  of 
May,  1841,  returned  a  verdict  for  the  defendant;  and  thereupon  the 
court  gave  judgment  against  the  plaintiff  with  costs. 

At  the  trial,  instructions  to  the  jury  were  prayed  on  behalf  both  of 
plaintiff  and  defendant,  and  exceptions  taken  to  the  rulings  of  the 
court  in  reference  to  those  instructions. 
VOL.  XIV.  •  46 
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The  first  bill  of  exceptions  states  that  the  defendant  having  offered 
to  prove,  by  competent  and  credible  witnesses,  that  during  the  entire 
period  of  his  occupation  of  the  premises,  he  had  remaining  thereon 
property  sufficient  to  answer  the  rent,  had  the  plaintiff  chosen  to  dis- 
train or  sue  for  the  same,  he  thereupon  prayed  the  court  to  instmet 
the  jury,  should  they  believe  from  the  evidence  that  there  had  al« 
ways  been  upon  the  premises,  while  occupied  by  the  defendant,  prop- 
erty and  effects  of  his  sufficient  to  have  satisfied  the  rent,  then  that 
the  plaintiff  failing  or  neglecting  to  sue  or  distrain  for  those  rents, 
was  not  entitled  in  this  action  to  recover  interest  on  the  rent  in  arrear, 
whatever  it  might  be,  from  a  period  earlier  than  the  date  of  the  writ 
sued  out  in  this  cause.  But  the  court  refused  the  instructions  so 
prayed  for,  to  which  refusal  the  defendant  excepted. 

In  the  second  bill  of  exceptions  it  is  stated  that  the  defendant,  by 
cross-examination  of  Isaac  Bobbins,  the  plaintiff^s  witness,  proved 
that  in  the  spring  of  1820,  defendant  entered  the  premises  as  tenant, 
firom  year  to  year,  under  a  parol  demise  from  said  Bobbins  as  trustee 
of  John  Swayne,  an  insolvent  debtor,  and  at  the  annual  rent  of  $175, 
and  continued  to  occupy  the  premises  under  said  demise,  paying  the 
rent  as  it  became  due  to  Bobbins,  as  trustee  of  Swayne,  till  the 
spring  of  1824.  That  Bobbins,  in  character  of  trustee  of  Swayne, 
paid  a  portion  of  the  rents  collected  of  the  defendant  to  A.  C.  Caze- 
nove,  and  a  part  of  them  to  the  plaintiff,  but  without  the  knowledge 
of  the  defendant ;  that  since  the  spring  of  1824,  the  defendant  had  ' 
paid  no  rent  to  Bobbins,  assigning  as  a  reason  for  refusing  to  pay, 
that  the  collector  of  the  port  of  Alexandria  had  forbidden 
[  *  156  ]  such  payment ;  that  the  *  defendant  was  still  the  occupant 
of  the  premises,  of  which  the  plaintiff  in  this  cause  had 
never,  to  his  knowledge,  taken  actual  possession ;  that  Bobbins  re- 
sided in  Alexandria,  and  had  so  resided  for  the  last  thirty-seven 
years ;  that  the  defendant  also  read  in  evidence  a  deed  from  Jona^ 
than  Scholfield  and  wife,  to  A.  C.  Cazenove,  bearing  date  on  the  13th 
of  June,  1814,  and  duly  recorded  in  Alexandria  county,  which  deed 
(made  a  part  of  the  exceptions)  conveyed  the  premises  occupied  by 
the  defendant  That  upon  these  proofs  the  defendant  prayed  the 
court  to  instruct  the  jury,  should  they  believe  that  the  defendant  orig- 
inally entered,  and  used  and  occupied  the  premises  by  a  parol  demise 
thereof  from  Bobbins,  as  trustee  of  Swayne,  in  1820,  and,  as  tenant 
of  Bobbins,  paid  him  the  rent  until  1824,  after  which  period  Bobbins 
ceased  to  collect  the  rent  for  the  reason  above  stated,  although  the 
defendant  continued  to  use  and  occupy  the  premises  from  1824,  and 
still  occupied  them ;  and  that  the  defendant  did  not  hold  and  occupy 
the  premises  either  under  a  written  or  parol  demise  from  the  plaintiff 
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prior  or  sabsequently  to  his  holding  under  Robbins,  or  prior  to  the 
institution  of  this  suit,  but  that  the  defendant  held  and  occupied  the 
premises  exclusively  under  the  original  parol  demise  from  Robbins  as 
trustee  as  aforesaid,  and  that  the  defendant  had  no  notice  of  any 
titie  in  the  plaintiff  to  the  premises,  beyond  what  might  be  presumed 
firom  the  fact  then  shown  in  evidence,  that  a  deed  had  been  made  for 
the  prernises  from  Robert  L  Taylor,  to  the  plaintiff,  and  had  been  ad- 
mitted to  record,  that  then  the  jury  must  find  for  the  defendant, 
which  instruction  the  court  accordingly  gave,  and  the  plaintiff  ex- 
cepted. 

By  the  third  bill  of  exceptions  it  is  recited  in  substance  that  the 
plaintiff  having  offered  in  evidence  a  deed  to  him  for  the  premises, 
dated  March  10, 1817,  from  Robert  L  Taylor,  trustee  in  a  deed  from 
Jonathan  8cholfield  and  wife,  conveying  the  same  property  to  said 
Taylor  on  the  26th  of  June,  1814,  (both  which  deeds  are  parts  of  this 
exception,)  and  having  further  proved  by  Isaac  Robbins  that  from 
the  year  1820  to  the  year  1824,  the  defendant  used  and  occupied  the 
premises  in  the  declaration  mentioned  under  a  verbal  renting  from 
Robbins,  claiming  as  trustee  of  8wayne  under  the  insolvent  law,  and 
that  said  renting  by  Robbins  was  without  the  knowledge  or 
consent  of  the  plaintiff,  *  (no  titie  having  been  shown  by  [  *  157  ] 
the  defendant  in  Swayne,  or  in  Robbins  claiming  as  his 
trustee  under  the  insolvent  law,)  and  that  Robbins  collected  the  rent 
of  the  premises  from  1820  to  1824,  inclusive,  claiming  as  lessor  of 
the  defendant,  and  as  trustee  of  Swayne ;  that  he  had  paid  over  a 
portion  of  the  rent  thus  collected  to  A.  C.  Cazenove,  and  a  portion 
of  it  to  the  plaintiff,  who  was  the  owner  of  the  fee-simple  under  the 
deed  from  Taylor,  of  March  10,  1817 ;  the  witness  not  knowing 
whether  the  defendant  knew  of  the  disposition  so  made  of  the  rent 
collected  of  him,  and  that  he,  Robbins,  had  not  claimed  rent  for  the 
premises  from  the  defendant  since  April,  1824,  having  been  informed 
that  defendant  had  been  forbidden  by  the  collector  of  the  customs 
of  the  port  of  Alexandria,  to  pay  rent  to  any  one,  other  than  the 
United  States,  and  not  having  shown  that  the  defendant  had,  at  any 
time,  paid  rent  either  to  the  collector  or  the  United  States. 

Whereupon,  the  plaintiff  prayed  the  court  to  instruct  the  jury, 
should  they  believe  the  evidence  aforesaid,  that  then  the  plaintiff  had 
made  out  such  a  case  as  entitied  him  to  recover  on  the  second  count, 
for  the  use  and  occupation  of  the  premises,  for  such  time  as  the  * 
plaintiff  should  prove  that  the  defendant  had  used  and  occupied  the 
same,  after  the  15th  day  of  April,  1824,  by  permission  of  the  plain- 
tiff. This  instruction  the  court  also  refused  to  give,  being  of  opinion 
that,  from  the  evidence  so  stated,  it  was  not  competent  for  the  jury 

Digitized  by  CjOOQIC 


»44  SUPREME  COURT  OF  THE  UNITED  STATES. 

Lloyd  V.  Hough.    1  H. 

to  infer  that  such  occupation  by  the  defendant  was  by  the  penniaaioii 
of  ihe  plaintiff,  to  which  opinion  and  refusal  the  plaintiff  excepted 

Fourth  bill  of  exceptions*  The  plaintiff  offered  to  prove  tiiat  the 
claim  of  the  plaintiff  to  the  premises,  for  the  rent  of  which  this  suit 
was  instituted,  was  a  subject  of  general  notoriety  in  the  neighbor* 
.hood  about  the  year  1820,  and  since;  which  beiog  objected,  the 
counsel  for  the  plaintiff  insisted  he  had  a  right  to  ask  the  question 
objected  to,  it  being  introductory  to  another  question  designed  to 
bring  home  to  the  defendant  knowledge  of  the  fact,  that  the  plaintiff 
claimed  the  premises  used  and  occupied  by  the  defendant  during  the 
time  he  so  used  and  occupied  them.  The  court  refused  to  permit 
the  question,  to  which  refusal  the  plaintiff  excepted. 

By  the  5th  and  last  bill  of  exceptions  it  appears  that  the  plaintiff 
moved  the  following  instructions :  That  if  the  jury  should 
[  •  158  J  believe  *  from  the  evidence  stated  in  the  preceding  bills  of 
exception  in  this  cause,  that  there  was  a  deed  from  Jona* 
than  Scholfield  and  wife  (said  Scholfield  being  admitted  to  have 
been  at  the  time  seised  of  a  legal  estate  in  fee  of  the  premises)  to 
Robert  L  Taylor,  which  deed  conveyed  the  fee  in  the  premises,  for 
the  use  and  occupation  whereof  this  suit  was  brought,  and  if  the 
jury  should  further  believe  that  Taylor  by  a  deed,  subsequent  thereto, 
and  set  out  in  the  plaintiff's  second  bill  of  exceptions,  conveyed  the 
said  premises  to  the  plaintiff  and  his  heirs,  then  by  the  legal  opera- 
tion of  the  deed  from  Taylor  to  the  plaintiff,  there  was  such  a  posses- 
sion transferred  to  the  use  thereby  limited  and  conveyed,  as  dispensed 
with  proof  on  the  paxt  of  the  plaintiff,  that  he  had  actual  entry  on, 
and  possession  of  the  premises ;  and  that  the  said  deed  gave  to  the 
plaintiff  such  a  legal  titie  thereto,  and  possession  thereof,  as  could 
not  be  divested  by  a  leasing  of  said  prembes  to  the  defendant  by 
Isaac  Robbins,  a  stranger,  so  as  to  deprive  the  plaintiff  of  his  remedy 
against  the  defendant,  tenant  of  the  premises,  occupying  and  using 
them,  though  originally  leased  to  him  by  said  Robbins  without  the 
plaintiff's  consent;  which  instruction  the  court  refused  to  give,  and 
the  plaintiff  excepted. 

Although  it  has  been  deemed  necessary  to  an  accurate  description 
and  conrect  understanding  of  the  points  in  the  case,  to  state  the 
several  bills  of  exception  in  the  record,  yet  it  is  obvious  that  the  four 
bills  sealed  at  the  instance  of  the  plaintiff,  and  making  the  second, 
third,  fourth,  and  fifth  in  the  order  of  the  proceedings,  may  be 
embraced  within  the  same  view,  as  they  all  relate  to  the  establish- 
ment  of  one  and  the  same  conclusion,  namely,  the  necessity  of 
establishing  an  agreement  either  express  or  implied  by  law  for  the 
payment  of  rent  by  the  defendant  to  the  plaintiff! 
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In  the  argument  of  this  cause,  the  counsel  for  the  plaintiff  haa 
supposed  himself  called  on  to  anticipate  an  objecticm  to  the  remedy 
by  action  oi  assumpsit^  for  use  and  occupation  of  lands  and  houses, 
as  not  having  existed  in  Virginia  anterior  to  the  cession  of  the 
District  of  Columbia  to  the  federal  government.  Such  an  objection 
is  regarded  without  just  .foundation,  this  remedy  having  been  de- 
clared by  the  supreme  court  of  Virginia  to  be  always  a  part  of  the 
jurisprudence  of  that  State,  and  having  been  likewise  recognized  in 
her  legislation,  not  as  a  remedy  created  by  statute,  but  as 
one  enlarged  and  favored,  by  making  it  a  transitory  *  instead  [  •  159  ] 
of  a  local  action.  Vide  Sutton  v.  Mandeville,  1  Munf.  407; 
Eppes  i;.  Cole,  4  Hen.  &  Munf.  161 ;  Sessions  Acts,  February,  1816, 
c.  15,  §  6  ;  Tate's  Dig.  465,  §  28. 

But  whenever  the  action  of  astumpsU  for  use  and  occupation  has 
been  allowed,  it  has  been  founded  and  would  seem  necesMurily  to  be 
founded  upon  contract  either  express  or  implied.  The  very  term 
assumpsit  presupposes  a  contract  Whatever,  then,  excludes  sill  idea 
of  a  contract,  excludes  at  the  same  time,  a  remedy  which  can  spring 
from  contract  only,  which  affirms  it,  and  .seeks  its  enforcement  To 
maintain  the  action  for  use  and  occupation,  th^efore,  there  must  be 
established  the  relation  of  landlord  and  tenant,  a  holding  by  the 
defendant  under  a  knowledge  of  the  plaintiff's  title  or  claim,  and 
under  circumstances  which  amount  to  an  acknowledgment  of,  or 
acquiescence  in  such  title  or  claim,  and  an  agreement  or  permission 
on  the  part  of  the  plaintiff  The  action  will  not  lie  where  the  posses- 
sion has  been  acquired  and  maintained  under  a  different  or  adverse 
title,  or  where  it  was  tortious  and  makes  the  holder  a  trespasser. 

In  Birch  v.  Wri^t,  1  T.  R.  387,  Buller,  Justice,  declares  « that  the 
action  for  use  and  occupation  is  founded  in  contract,  and  unless  this 
be  a  contract,  express  or  implied,  the  action  could  not  be  maintained, 
as  was  held  by  Lord  Mansfield  in  the  case  cited  at  the  bar,  of  Car* 
mur  V.  Mercer,  which  was  tried  about  two  years  ago."  The  same 
principle  is  ruled  in  Smith  v.  Stewart,  6  Johns.  46.  In  the  case  of 
Henwood  v.  Cheeseman,  3  Serg.  &  Rawle,  500,  it  is  said  by  the 
supreme  court  of  Pennsylvania:  "  If  the  defendant  occupied  land  by 
consent  and  permission  of  the  plaintiff,  the  jury  may  presume  a 
promise  to  pay  a  reasonable  rent ; "  again,  ^'  the  action  for  use  and 
occupation  is  founded  on  privity  of  contract,  not  on  privity  of  estate." 
In  2  Nott  and  McCord's  Rep.  156,  in  the  case  of  Ryan  v.  Marsh,  the 
law  is  thus  laid  down :  ^  It  was  argued  that  a  contract  might  be 
implied,  and  certainly  as  long  as  the  character  of  the  act  done  by  the 
defendant  was  doubtful,  a  contract  might  be  implied ;  but  when  it  is 
admitted  that  the  possession  was  tortious,  every  characteristic  of 

46* 
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contract  wa49  excladed  No  action  for  use  and  occupation  will  lie, 
when  possession  has  been  adverse  and  tortious,  for  such  excludes  the 
idea  of  a  contract,  which  in  all  cases  of  this  action,  must  be  express 

or  implied." 
[  *  160  ]  *  Authorities  upon  this  point  might  doubtless  be  multi- 
plied. We  will  add  two  others  to  those  already  died, 
namely,  the  cases  of  Stockett  v.  Watkins's  Administrators,  2  Gill  & 
Johns.  326 ;  the  opinion  of  the  court  on  pp.  338,  339 ;  and  of  Stod- 
dert  V.  Newman,  7  Harr.  &  Johns.  251.  The  principles  ruled  in  the 
authorities  above  referred  to,  appear  to  be  strictiy  applicable  to  the 
case  under  consideration,  and  decisive  of  its  fate.  Upon  an  examina- 
tion of  the  testimony,  introduced  by  the  plainti&,  as  set  forth  in  his 
four  bills  of  exception,  it  cannot  fail  to  be  perceived,  that  it  imports 
throughout  no  proof  of  a  contract  between  tiie  plaintiff  and  defend* 
ant,  of  a  holding  by  the  latter  under  the  former,  of  any  acquiescence 
in  or  knowledge  of  titie  in  the  plaintiff  or  of  permission  by  him  for 
the  occupation  of  the  defendant  So  far  from  establishing  these 
requisites  for  sustaining  the  plaintiff's  demand,  it  excludes  each  and 
aU  of  them.  This  evidence  proves  beyond  dispute,  a  possession  and 
holding  by  the  defendant  under  an  agreement  with  Bobbins,  as 
trustee  of  Swayne,  an  insolvent  debtor;  payment  of  rent  to  this 
trustee  in  pursuance  of  such  agreement,  until  a  claim  was  interposed 
on  behalf  of  the  United  States,  as  creditors  of  the  insolvent  debtor; 
it  further  proves  a  failure  or  forbearance  by  the  plaintiff  to  assert  any 
interest  or  right  to  the  subject,  anterior  to  the  year  1839,  about  the 
time  of  the  institution  of  the  plaintiff's  action,  and  so  far  as  a  nega- 
tive is  capable  of  proof,  a  total  ignorance  on  the  part  of  the  defend- 
ant of  any  right  of  the  plaintifi|  either  to  the  rents  or  to  the  subject 
from  which  they  were  to  issue.  Upon  the  above  view  of  the  evidence 
as  disclosed  in  the  second,  third,  fourth,  and  fifth  bills  of  exceptions, 
we  hold  the  opinion  of  the  circuit  court  to  be  correct ;  it  is  therefore 
affirmed. 

8H.40S. 


Charles   McEnioht,   Appellant,  v.  Lawbenob  B.   TATLOBy 

Trustee,  &c. 

1  H.  161. 

Where  a  tnut  was  created  in  faror  of  ciediton  under  which  one  of  them  had  a  right  to  in- 
quire a  sale  of  the  property  and  payment  of  his  debt  in  April,  1818,  and  ndther  he  nor  the 
trustee  took  any  step  until  August,  1837,  and  the  delay  was  wholly  nnaooounted  fi»v 
though  no  statute  bar  existed,  it  was  held  that  the  claim  to  have  the  tnut  ozecoted  was 
stale,  and  equity  would  not  inteiibre. 
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The  case  is  stated  in  the  opinion  of  the  court. 
Setnmes  and  Jones^  for  the  appellant. 
Lee  and  Bradley y  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  163  ] 

This  is  an  appeal  from  the  decree  of  the  circuit  court  of 
the  District  of  Columbia,  for  the  county  of  Alexandria,  sitting  in 
chancery. 

It  appears  from  the  record,  that  the  appellant,  Charles  McKnight, 
by  deed  bearing  date  the  29th  day  of  September,  1813,  conveyed  to 
ilobert  L  Taylor,  certain  real  property  described  in  the  deed,  situate 
in  the  town  of  Alexandria,  upon  trust,  to  permit  the  appellant  to 
occupy  the  same,  and  to  receive  the  rents  and  profits  without  account, 
until  a  sale  should  become  necessary,  under  the  terms  of  the  deed  ; 
and  if  he,  the  said  Charles  McKnight,  should  not,  on  the  Ist  day  of 
April,  1818,  have  paid  the  several  creditprs  named  in  a  schedule,  an- 
nexed to  the  deed,  the  debts  therein  mentioned  with  interest,  then  the 
said  Robert  L  Taylor  should,  on  notice  of  such  defiiult  from  any  one 
of  the  said  creditors  or  his  representatives,  proceed  to  sell  the  said 
property,  or  so  much  thereof  as  might  be  necessary,  for  cash  at  public 
auction,  after  giving  three  weeks'  notice  of  the  time  and  place  of  sale, 
by  advertisement  in  any  paper  published  in  Alexandria,  and  after  de- 
fraying the  reasonable  expenses  of  sale,  discharge  the  aforesaid  debts 
with  all  interest  due  thereon. 

The  bill  in  this  case  wus  filed  in  August,  1837,  by  Robert  L 
Taylor,  the  trustee  above  mentioned,  and  after  setting  forth  the  deed 
of  trust,  proceeds  to  state  that  Thomas  Janney  and  Co.  (who  are 
named  as  creditors  in  the  schedule)  had  assigned  the  debt  due  to 
them,  to  Joseph  Janney  in  trust  for  the  payment  of  their  creditors; 
and  that  Joseph  Janney,  under  a  provision  in  the  deed  of  assign- 
ment, afterwards  transferred  the  same  to  George  Johnson,  in  trust 
for  the  same  purpose ;  and  that  the  complainant  had  been 
required  by  the  said  George  Johnson,  and  by  certain  *  other  [  *  164  ] 
creditors  named  in  the  schedule,  (but  who  are  not  named  in 
the  bill,)  to  sell  the  premises,  so  as  aforesaid  conveyed  to  him  in  exe« 
cution  of  the  trust ;  that  the  debts  mentioned  in  the  schedule  were 
due  from  McEnight,  the  appellant,  and  John  Stewart,  who  had 
been  trading  under  the  firm  of  McKnight  and  Stewart,  and  that  no 
part  of  any  of  them  had  been  paid.  The  bill  further  states  that 
before  the  execution  of  this  deed,  the  appellant  had,  on  the  30tb 
of  April,  1808,  conveyed  a  part  of  the  same  premises  to  a  certain 
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Jacob  Hoffman,  in  order  to  secure  Thomas  Jamiey,  against  his 
responsibility  as  indorser  on  two  notes  discounted  at  the  Bank  of 
Alexandria  and  the  Bank  of  Potomac;  and  that  the  said  notes  had 
been  long  before  paid,  although  the  property  had  not  been  recon- 
veyed  to  the  appellant;  that  McKnight  was  giving  out  that  the 
debts  in  the  schedule  had  been  all  paid,  and  threatened  to  with- 
hold possession  if  the  trustee  proceeded  to  sell  under  tiie  deed,  and 
that  from  these  declarations  of  the  appellant,  and  the  outstanding 
legal  title,  the  sale  could  not  be  made  without  injury  to  the  interesis 
of  the  parties  concerned,  without  the  aid  of  the  court  of  ehanceiy; 
and  prays  process  against  the  heirs  of  Hcrfhian,  (he  being  dead,) 
^  and  against  McKnight  and  Stewart,  and  all  of  the  creditors  named 
in  the  schedule ;  and,  among  the  rest,  against  Oeorge  Johnson,  in 
order  that  they  may  be  compelled  to  a{^ar  and  answer  the  several 
matters  charged  in  the  bill.  A  supplemental  bill  was  afterwards 
filed,  in  order  to  make  additional  parties,  and  for  other  purposes; 
but  in  the  view  which  the  court  take  of  this  subject  it  is  unnecessaij 
to  state  its  contents.  The  creditors  secured  by  the  deed  of  trust  are 
eleven  in  number,  their  respective  claims  varying  in  amount;  tiie 
lowest  being  $85.72,  and  the  highest  $1,227.19.  The  trustee,  Robert 
I.  Taylor,  is  himself  one,  and  the  debt  due  him  stated  to  be  $214.54. 

To  this  bill  Hugh  Smith,  one  of  the  creditors,  whose  debt  was 
$151,  answered,  saying  merely  that  his  daim  is  still  due. 

James  Carson,  another  of  the  creditors,  whose  claim  was  $85.72, 
answered  and  admitted  that  he  had  been  paid. 

The  heirs  of  Hof&nan  also  answered,  and  adndtted  that  the  notes 
intended  to  be  secured  by  the  conveyance  to  their  father  had  been 
paid ;  and  submit  themselves  to  such  decree  as  the  court  may  deem 
just. 

The  answer  of  tiie  appellant,  so  far  as  it  is  material  to  set 
[  *  165  ]  forth  *  its  contents,  states  that  the  claim  of  Thomas  Janney 
and  Co.,  which  was  $1,022.69,  was  due  upon  open  accoant, 
and  that  the  respondent  was  entitled  to  a  deduction  of  considerably 
more  than  $300  for  money  overpaid  by  mistake  on  the  settlement  of 
a  former  account,  but  that  he  cannot  find  a  memorandum  in  writing 
to  establish  it,  which  he  knows  did  once  exist ;  and  that  after  the 
execution  of  the  deed  of  trust,  he  transferred  to  Thomas  Janney,  on 
account  of  this  debt,  the  note  of  a  certain  Jonathan  MandeviDe,  for 
$467.08,  due  on  the  20th  of  January,  1815,  which,  from  what  Janney 
himself  afterwards  told  him,  he  believes  to  have  been  paid ;  and  in 
respect  to  this  item,  his  answer  is  responsive  to  the  bill.  He  also 
specifies  several  creditors  whose  claims  he  states  that  he  has  paid, 
and  among  them  the  trustee,  Robert  I.  Taylor,  and  he  sets  forth  the 
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manner  in  which  he  satisfied  that  debt  Some  of  the  creditors  men- 
tioned in  the  schedule  are  not,  however,  named  in  his  answer;  and 
he  mentions  three  whom  he  admits  that  he  iias  not  paid,  and  makes 
the  same  admission  as  to  the  small  balance  which  would  be  due  to 
Thomas  Janney  and  Co.,  after  deducting  the  credits  claimed  by  him 
as  above  stated;  but  he  does  not  admit  that  these  debts  are  yet  due, 
and  insists  that  there  is  every  reason  to  believe  that  they  were  paid 
by  his  former  partner,  Stewart,  who  was  equally  liable  with  himself; 
or,  if  not  paid,  that  it  was  owing  to  the  negligence  and  laches  of  the 
creditors  in  not  proceeding  against  him;  the  respondent  alleging 
that  Stewart,  after  the  dissolution  of  the  partnership  with  him,  re- 
moved  to  Martinsburg,  in  Virginia,  about  the  year  1812,  where  he 
carried  on  a  prosperous  business  until  his  death  in  1825,  and  was 
folly  able  to  pay  these  debts  if  the  creditors  had  used  proper  diligence 
to  recover  them ;  and  he  relies  upon  the  lapse  of  time  as  a  good  de- 
fence  upon  principles  of  equity  against  this  proceeding. 

There  is  a  general  replication  to  this  answer ;  and  it  appears  in 
evidence  that  upon  the  dissolution  of  the  partnership  of  McKnight 
and  Stewart,  in  1812,  a  notice  of  it  was  published  in  the  newspapers, 
stating  that  McKnight  was  authorized  to  collect  the  debts  and  settle 
the  business  of  the  concern.  And  a  witness  was  also  examined  on 
the  part  of  the  complainant,  who  states,  that  from  a  perfect  knowl- 
edge of  the  pecuniary  situation  of  Stewart,  firom  1812,  until 
his  death,  he  knows  that  he  was  insolvent  *when  he  re-  [  *  166  ] 
moved  from  Alexandria  to  Martinsburg,  and  that  he  con- 
tinued and  died  insolvent ;  that  he  had  no  property  he  could  call  his 
own,  and  out  of  which  an  old  debt  of  $100  or  $200  could  have  been 
made. 

It  also  appeara  in  evidence,  that  Thomas  Janney  and  Co.,  on  the 
30th  of  April*  1823,  assigned  all  their  effects  and  claims  to  Joseph 
Janney,  in  trust  to  pay  their  debts.  That  by  virtue  of  a  provision 
contained  in  this  deed  of  assignment,  Joseph  Janney  afterwards,  on 
the  10th  of  August,  1829,  renounced  the  further  execution  of  the 
trust,  and  transferred  all  the  property  and  claims  that  remained  in 
his  handf^  to  G^eorge  Johnson,  in  trust  for  the  same  purposes  for 
which  tbey  had  been  conveyed  to  him.  And  on  the  14th  of  Novem- 
ber, ld37y  after  this  bill  was  filed,  Johnson  sold  and  assigned  all  the 
effect*  and  claims  which  he  then  held  as  trustee  of  Thomas  Janney 
and  Co.,  to  John  Lloyd  of  Alexandria ;  and  on  the  same  day  exe- 
cated  a  power  of  attorney  in  his  favor,  authorizing  him  to  receive 
whatever  might  be  recovered  in  this  suit,  or  on  any  other  claims  of 
*X%oma8  Janney  and  Co.,  and  to  compromise  and  settle  them  in  any 
mann»  he  might  think  proper.     The  consideration  paid  by  Lloyd  is 
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hot  stated,  nor  indeed  does  it  appear  by  the  assignment,  that  any 
consideration  whatever  was  paid.  The  deed  of  assignment  mereij 
states  that  Johnson  had  sold  these  effects  and  claims  to  Lloyd,  and 
authorizes  him  to  collect,  compromise,  and  settle  them. 

The  bill  was  taken  pro  confesso  against  all  of  the  creditors  who 
had  not  appeared  and  answered,  and  the  circidt  court  proceeded  on 
final  hearing  to  decree  that  the  appellant  should  pay  the  fall  amonnt 
of  the  debts  mentioned  in  the  schedule,  with  interest,  by  a  certain 
day  specified  in  the  decree,  except  those  of  Joseph  Janney,  John  Leo, 
and  James  Carson,  which  were  admitted  to  have  been  paid;  and  in 
default  of  payment  by  the  day  limited  in  the  decree,  the  property 
was  directed  to  be  sold  and  the  proceeds  applied  to  discharge  the 
aforesaid  debts. 

This  is  the  case  in  its  material  parts,  as  presented  in  the  recoid. 
The  omission  of  the  creditors  to  appear  and  answer,  upon  which  the 
bill  as  against  them  was  taken  pro  confesso^  was  not,  of  course,  re- 
garded by  the  circuit  court  as  establishing  their  claims.  The  decree, 
we  presume,  proceeded  upon  the  ground  that  the  creditors  mentioned 
in  the  schedule  were  entitled  to  the  aid  of  the  court  to 
[  •  167  ]  *  enforce  the  payment  of  the  whole  amount  originally  ad- 
mitted to  be  due,  unless  the  appellant  could  show  by  legal 
proofs  that  the  debt  had  been  since  discharged. 

Now,  of  the  eight  creditors  in  whose  favor  the  decree  was  made, 
five  of  them  seem  to  have  taken  no  concern  in  these  proceedings, 
and  for  aught  that  appears  in  the  record,*  may  not  have  known  that 
it  was  pending ;  certainly  there  is  nothing  to  show  that  they  ask  or 
desire  the  interposition  of  the  court  in  the  manner  sought  for  by  the 
bill  Of  the  remaining  three,  one  has  answered  and  stated  that  his 
claim  is  still  due,  but  does  not  ask  for  a  sale,  nor  say  any  thing  that 
sanctions,  on  his  part,  the  proceedings  of  the  trustee;  and  the 
trustee  himself  does  not  ground  the  bill  upon  his  own  daim,  nor 
allege  its  lion-payment  as  the  foundation  of  the  suit,  but  places  il 
entirely  upon  the  notice  and  request  of  Oeorge  Johnson  and  other 
creditors,  and  his  own  duty  upon  such  an  application  to  proceed  to 
sell  according  to  the  provisions  in  the  deed  of  trust  But,  although 
the  application  is  alleged  to  be  made  by  other  creditors,  as  well  as 
Greorge  Johnson,  yet  no  other  creditor  has  appeared  to  claim  the 
execution  of  the  trust ;  and,  as  they  were  all  made  defendants  and 
called  to  answer,  and  have  refused  or  neglected  to  appear,  the  bill 
under  the  provisions  of  the  deed  must  be  regarded  as  founded  ex- 
clusively upon  the  application  of  the  creditor  named  in  it,  and  as 
instituted  and  conducted  without  the  cooperation  or  request  of  any 
other  creditor. 
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In  relation  to  this  claim,  it  appears  that  nineteen  years  and  three 
months  were  suffered  to  elapse  before  any  application  was  made  for 
the  execution  of  the  trust  by  which  it  had  been  secured.  No  reason 
is  assigned  for  this  delay,  nor  is  it  alleged  to  have  been  occasioned  in 
any  degree  by  obstacles  thrown  in  the  way  by  the  appellant  As  the 
record  stands,  it  would  seem  to  have  been  the  result  of  mere  negli- 
gence and  laches.  The  original  creditors  were  in  business  ten  years 
after  the  deed  was  made,  and  five  years  after  the  expiration  of  the 
credit  which  it  gave  to  McKnight  and  Stewart.  And  as  they  became 
insolvent  in  1823,  it  must  be  presumed  that  in  the  last-mentioned 
period  they  were  themselves  pressed  for  money.  The  property  is 
situated  in  the  town  of  Alexandria,  where  the  laws  of  Virginia  have 
been  adopted  by  congress ;  and  the  trustee,  under  these  laws,  had  an 
undoubted  right  to  sell,  upon  the  application  of  any  creditor, 
as  soon  *  as  default  was  made,  without  asking  the  interpo-  [  *  168  ] 
sition  of  the  court  of  chancery.  Such  delay,  under  such 
circumstances,  by  the  original  creditors,  followed  by  fourteen  years 
more  by  the  assignees  who  afterwards  had  charge  of  this  claim,  can 
perhaps  hardly  be  accounted  for  without  supposing  that  this  debt 
had  been  nearly,  if  not  altogether,  satisfied  in  tiie  manner  suggested 
in  the  answer  of  the  appellant.  If,  indeed,  the  suit  had  been  post- 
poned a  few  months  longer,  twenty  years  would  have  expired,  and 
in  that  case,  according  to  the  whole  current  of  authorities,  the  debts 
in  the  schedule  would  all  have  been  presumed  to  be  paid.  But  we 
do  not  found  our  judgment  upon  the  presumption  of  payment,  for  it 
is  not  merely  on  the  presumption  of  payment,  or  in  analogy  to  the 
statute  of  limitations,  that  a  court  of  chancery  refuses  to  lend  its 
aid  to  stale  demands.  There  must  be  conscience,  good  faith,  and 
reasonable  diligence,  to  caU  into  action  the  powers  of  the  court  In 
matters  of  account,  where  they  are  not  barred  by  the  act  of  limita- 
tions, courts  of  equity  refuse  to  interfere  after  a  considerable  lapse 
of  time,  from  considerations  of  public  policy,  and  from  the  difficulty 
of  doing  entire  justice  when  the  original  transactions  have  become 
obscure  by  time,  and  the  evidence  may  be  lost  The  rule  upon  this 
subject  must  be  considered  as  settled  by  the  decision  of  this  court  in 
the  case  of  Piatt  v.  Vattier,  9  Pet  416 ;  and  that  nothing  can  call  a 
court  of  chancery  into  activity  but  conscience,  good  faith,  and  reason- 
able diligence ;  and  where  these  are  wanting,  the  court  is  passive, 
and  does  nothing;  and,  therefore,  firom  the  beginning  of  equity 
jurisdiction,  there  was  always  a  limitation  of  suit  in  that  court. 

It  certainly  cannot  be  said  that  there  has  been  any  thing  like 
reasonable  diligence  by  any  of  the  creditors  in  the  case  before  us ; 
and  at  this  distance  of  time,  when  many  of  the  parties  originally  con- 
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oemed  are  dead,  we  should  hardly  do  justice  between  them  if  we 
required  the  appellant  to  pay  the  whole  amount  stated  in  the  sched^ 
ule,  unless  he  can  establish  the  credits  he  claims  by  legal  proofs.  In 
fact,  but  one  of  the  creditors  appears  to  have  called  for  this  proceed- 
ing, or  to  have  sanctioned  the  institution  of  this  suit ;  and  the  party 
who  now  holds  that  claim  and  seeks  to  enforce  it,  has  obyioualy  no 
equitable  ground  upon  whibh  he  can  ask  for  a  rekxation  of  the  role 

in  his  favor.  When  the  assignment  was  made  to  him  he 
[  *  169  ]  knew  it  was  a  disputed  claim  in  actual  *  litigation  at  the 

time,  which  had  been  allowed  to  sleep  for  almost  twenty 
years,  and  for  which  it  does  not  even  appear  that  he  paid  any  val- 
uable consideration.  And  as  to  all  of  the  creditors  named  in  the 
schedule,  they  had  originally  ah  easy  and  simple  remedy  in  their 
own  hands,  to  be  used  or  not  at  their  own  pleasure ;  and  if  they  have 
suffered  it  to  be  lost  by  the  lapse  of  time,  their  own  negligence  can 
give  them  no  right  to  call  into  action  the  powers  of  the  court  of 
chancery. 

The  decree  of  the  circuit  court  must  therefore  be  reversed,  and  the 

bill  dismissed  with  costs. 

s  H.sia 


Jabces  C.  Bell  and  Robert  Gbant,  Plaintifb  in  Error,  v.  Mjlttbiab 

Bbuxn. 

1  H.  169. 

A  contract  of  guarantee  signed  in  New  York,  and  to  be  executed  in  England,  is  gOTomed  bj 
the  laws  of  the  latter  country,  in  respect  to  its  construction  and  effect. 

Though  a  guarantee  cannot  be  added  to  bj  oral  evidence,  or  by  written  evidence,  not  signed 
by  the  guarantor,  or  referred  to  and  adopted  by  the  letter  of  guarantee,  and  though  its 
construction  is  matter  of  law,  yet  extrinsic  evidence  of  accompanying  circumstances  is 
admissible,  in  order  that  the  court  may  construe  the  writing  with  a  knowledge  of  the  facts 
to  which  it  related. 

Where  a  mercantile  guarantee  is  preceded  by  a  "recital,  definite  in  its  terms,  to  which  the 
general  words  of  the  promise  obviously  refer,  those  general  words  will  be  construed  as 
limited  by  the  recital.  But  the  general  words  may  be  such  that  they  cannot  be  thus  re- 
strained, without  depriving  some  of  them  of  all  force  and  meaning,  and  this  the  oonit 
refused  to  do  in  this  case. 

Letters  of  guarantee  are  usually  written  without  technical  accuracy,  and  with  reference  to 
many  extraneous  facts,  and  that  construction  should  be  adopted  which  is  consistent  with 
the  fair  import  of  their  terms,  and  ascribes  to  the  parties  the  most  reasonable,  natural,  and 
probable  conduct 

Error  to  the  circuit  court  of  the  United  States  for  the  southern  dis- 
trict of  New  York,  in  an  action  of  assumpsit  on  a  guarantee,  brought 
by  the  plaintiffs  in  error  against  the  defendant  in  error. 

The  substance  of  each  count  in  the  declaration,  and  the  letter  of 


Digitized  by  CjOOQIC 


JANUABY  TBBM,  1848  558 

Bell  V.  Brnea.    1  H. 

gaarantee,  and  its  acceptance,  and  the  constxuction  put  by  the  dxciiit 
court  thereon,  are  stated  in  the  opinion  of  the  court 

Thifi  court  having  deemed  certain  extraneous  facts,  which  preceded 
and  accompanied  the  letter  of  guarantee,  material  to  be  considered 
in  putting  a  construction  thereon,  those  facts  are  here  stated.  They 
are,  that  on  the  23d  February,  1831,  Thorn  wrote  to  Bell  and  Grant 
a  letter  from  which  the  following  is  an  extract :  — 

•  ^  My  friends  in  Marseilles  might  secure  many  consign*  [  *  170  ] 
ments  for  me,  if  I  could  put  them  in  a  situation  to  make  the 
necessary  advances,  and  I  therefore  hope  you  will  oblige  me  by  open- 
ing the  credit  I  ask  for,  and,  if  you  require  it,  Mr.  M.  Bruen  will  give 
you  his  guarantee.     I  inclose  a  letter  for  Messrs.  Archias 

and  Co.,  which  you  will  forward  to  *  them,  should  you  think  [  *  171 J 
proper  to  open  the  credit ;  otherwise,  I  do  not  wish  you  to 
send  it,  as  it  relates  entirely  to  this  credit,  and  the  manner  in  which 
the  advances  are  to  be  made ;  it  is  understood,  that  no  more  than 
j£2,000  are  to  be  drawn  for  at  any  one  time,  and  that  the  credit  is  then 
to  be  considered  at  an  end,  until  your  advances  are  covered  by  remilr 
tances  from  me,  when  you  wiU  again  renew  it" 

On  the  22d  of  March,  1831,  Bell  and  Grant  replied:  "We  have 
received,  since  the  above,  your  letter  of  the  23d  ult,  with  an  inclosure 
for  Messrs.  Archias  and  Co.,  of  Marseilles,  which  we  forward  to  them 
to-day,  with  a  confirmation  of  the  credit  you  give  them  upon  us  to 
the  amount  of  X2,000,  for  the  purpose  of  making  advances  on  con- 
signments, and  which  we  will  accordingly  thank  you  to  have  guaran- 
teed to  us,  as  you  propose,  by  Mr.  Matthias  Bruen." 

•  In  the  trial  of  the  cause  in  the  court  below,  the  plaintiffs  [  *  176  ] 
proved  that  the  credits  given  to  the  various  houses  who  drew 

the  bills,  were  given  by  Bell  and  Grant  in  ftill  reUance  on  the  letter 
of  guarantee  which  had  been  written  to  them  by  the  defendant 

Lord  and  Sergeant^  for  the  plaintiffs  in  error. 

Choatej  contra. 

•  Catron,  J.,  delivered  the  opinion  of  the  court  [  *  180  J 
The  original  action  was  founded  upon  a  guarantee  given 

by  Matthias  Bruen  to  Bell  and  Gran^  in  favor  of  Wm.  H.  Thorn,  by 
the  following  letter :  — 

New  York,  2dd  April,  1831. 

Messrs.  Bell  and  Grant,  London.    Dear  Sirs  :    Our  mutual 

Mend,  Mr.  Wm.  H.  Thorn,  has  informed  me  that  be  has  a  credit 

for  ^2,000.  given  by  you  in  his  favor  with  Messrs.  Archias  and 

VOL.  XIV.  47  ^  . 
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[  *  181  ]  *  Co.y  to  give  facilitiea  to  his  bnsiness  at  Marseilles.  In 
expressing  my  obligations  to  you  for  the  continuation  of 
your  Mendship  to  this  gentleman,  I  take  occasion  to  state,  that 
you  may  consider  this,  as  well  as  any  and  every  other  credit  you 
may  open  in  his  favor,  as  being  under  my  guarantee. 

I  am,  dear  sirs,  your  friend  and  servant,  M.  Brubn. 

To  this  letter  the  following  answer  was  given  by  Bell  and  Grant: 

London,  14th  Jane,  1831. 

Matthias  Bruen,  Esq.,  New  York.  We  are  in  the  receipt  of  your 
favor  of  the  23d  April,  guaranteeing  the  credit  opened  on  behalf  of 
Mr.  Wm.  H.  Thorn  with  Messrs.  Archias  and  Co.,  of  Marseilles,  for 
jS2,00u,  for  the  purpose  of  facilitating  his  business  with  that  place; 
and,  moreover,  desiring  us  to  consider  as  under  your  guarantee,  also, 
all  credits  existing,  or  that  we  may  hereafter  open  for  said  Mend,  of 
which  we  take  due  note.  And  we  trust  that  Mr.  Thorn,  as  well  as 
your  good  self,  will  have  every  reason  to  be  satisfied  with  the  con- 
fidence which  we  feel  a  pleasure  in  assigning  to  both  of  you." 

The  declaration  contains  four  counts :  — 

1.  That  the  plaintiffs,  on  the  31st  of  March,  1836,  were  requested 
by  Thorn  to  open  a  credit  in  his  favor,  authorizing  the  firm  of  La 
Cave  and  Echicopar,  of  Cadiz,  to  draw  on  the  plaintifb  to  the  extent 
of  X2,500.  That  on  the  22d  November,  1836,  La  Cave  and  Echi 
copar  drew  for  £385,  which  was  advanced  on  the  12th  February, 
1837,  by  the  plaintiffs,  according  to  Thorn's  request. 

2.  That  on  the  10th  of  October,  1834,  at  the  request  of  Thom,  a 
credit  was  opened  in  his  favor,  authorizing  R.  Anderson  and  Co.,  of 
Gibraltar,  to  draw  for  £4,000.  On  the  16th  December,  1834,  An- 
derson and  Co.  drew  for  £318  12«.  6(L :  which  plaintifis  paid,  Idtb 
March,  1837. 

3.  That  on  the  15th  of  August,  1836,  the  plainti£&  opened  a  credit 
in  favor  of  Thom,  authorizing  Amac,  Zipcey,  and  Co.,  of  Smyrna,  to 
draw  for  £3,500.  Of  this  sum,  the  house  at  Smyrna  drew  £1,640  : 
which  plaintiffs  paid,  8th  April,  1837. 

4.  That  on  the  8th  March,  1837,  plaintiffs  opened  a  credit  to 
Thorn,  himself,  for  £3,500,  for  which  amount  he  drew  biUs;  and 
which  were  paid,  17th  June,  1837. 

Much  other  correspondence  and  evidence  was  given  to 
[  *  182  ]  the  *  jury,  that  need  not  at  present  be  refeired  to ;  but  which 
appears  in  the  statement  of  the  case  made  out  by  the  re- 
porter, and  presented  to  us. 

The  evidence  being  dosed,  the  defendant  prayed  the  drcuit  court 
to  instruct  the  jury,  as  matter  of  law,  that  the  letter  of  guaranteei  of 
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April  23, 1831,  was  confined  to  credits  to  be  opened  to  the  house 
of  Archias  and  Co.,  or  other  houses  with  whom  Thorn  might  deal 
at  Marseilles ;  and  therefore  the  plaintiffs  could  not  recover  from  the 
defendant  the  advances  made  upon  the  bills  of  exchemge  given  in 
evidence ;  being  for  the  sums  paid,  as  stated  in  the  four  counts  of 
the  declaration. 

Thereupon  the  court  did  decide,  as  matter  of  law,  ''  that  by  the 
true  construction  of  the  said  letter  of  guarantee,  of  April  23, 1831, 
the  same  only  embraced  credits  which  should  be  opened  for  account 
of  Wm.  H.  Thorn  to  the  house  of  Archias  and  Co.,  of  Marseilles , 
and  that  the  evidence  of  the  other  matters  in  this  behalf  proved,  did 
not  give  the  said  letter  of  guarantee  a.  more  enlarged  application. 
And  therefore,  that  the  jury  ought  to  find  a  verdict  for  the  defendant." 

The  jury  found  accordingly ;  and  it  is  this  instruction  of  the  court 
alone,  that  we  are  called  upon  to  examine  and  revise.  Does  the 
letter  of  guarantee  extend  to,  and  cover  the  debts  of  Wm.  H.  Thorn 
sued  for  ?  is  the  question.  It  was  an  engagement  to  be  executed  in 
England,  and  must  be  construed  and  have  efiect,  according  to  the 
laws  of  that  country.  Bank  of  the  United  States  v.  Daniel,  12  Pet. 
54,  55.  But  it  is  necessary  to  remark  that  the  law  governing  the 
agreement  is  the  same  in  this  country  and  in  England ;  had  it  been 
made  between  merchants  of  different  States  of  this  Union,  and  in- 
tended to  be  executed  at  home,  the  same  rules  of  construction  would 
be  adopted,  and  the  same  adjudications  would  apply. 

It  is  insisted  for  the  plaintiffs,  that  the  circuit  court  erred  in  de- 
termining the  question  absolutely  as  a  question  of  law,  upon  the 
construction  of  the  letter;  that  it  also  erred  in  declaring  the  other 
circumstances  did  not  allow  of  an  application  of  the  guarantee  to 
the  transactions  in  question ;  such  other  circumstances,  being  admit- 
ted, their  effect  on  the  extent  and  application  of  the  guarantee  was 
for  the  jury ;  and  by  deciding  on  their  effect  as  matter  of  law,  they 
were  withdrawn  from  the  jury. 

•  The  letter  of  Bruen  was  an  agreement  to  pay  the  debt  [  •  183  ] 
of  another  on  his  making  default :  by  the  statute  of  frauds, 
29  Chas.  11.  such  agreement  must  be  in  writing,  and  signed  by  the 
party  to  be  charged ;  it  cannot  be  added  to,  by  verbal  evidence ;  nor 
by  written  either,  if  not  signed  by  the  guarantor,  unless  the  written 
evidence  is,  by  a  reference  in  the  letter,  adopted  as  part  of  it 

But  as  the  statute  does  not  prescribe  the  form  of  a  binding  agree- 
ment, it  is  sufficient  that  the  material  parts  of  it  appear  either  ex- 
pressed, or  clearly  to  be  implied;  and  correspondence  and  other 
evidence  may  be  used  to  ascertain  the  true  import  and  application 
of  the  agreement ;  by  the  aid  of  which  extrinsic  evidence,  the  proper 
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ocnstniction  n^ay  be  made.  Such  is  the  doctrine  of  ttiis  conrt,  as 
will  be  seen  by  leference  to  the  cases  of  Drammond  v.  Prestman,  12 
Wheat  616 ;  Douglass  u.  Reynolds,  7  Pet  113 ;  Lee  v.  Dick,  10 
Pet  482. 

In  the  present  instance,  the  question  having  arisen,  and  construc- 
tion been  called  for,  the  matters  referred  to  in  the  letter  of  the  defend- 
ant, were  considered,  (as  circumstances  attending  the  transaction,) 
to  md  the  court  in  arriving  at  a  proper  understanding  of  the  engage- 
ment :  so  soon  as  it  was  understood,  its  construction  belonged  to  the 
court,  and  was,  ^<  matter  of  law,"  within  the  general  rule  applicable 
to  all  written  instruments.  It  rested  with  the  court  to  decide ,  whether 
the  guarantee  extended  to,  and  covered  the  credits  set  forth  in 
the  declaration ;  and  was  the  common  case  of  asking  the  court  to 
instruct  the  jury,  that  the  plaintiff  had  not  proved  enough  to  entitle 
him  to  recover,  admitting  all  his  evidence  to  be  true.  In  England, 
the  same  end  is  attained,  by  moving  for  a  nonsuit 

For  the  defendant  it  is  contended :  That  the  letter  of  April  21, 
1831,  is  a  contract,  preceded  by  a  recital,  and  that  the  engagement 
extends  no  farther  than  the  recital. 

The  recital  introduces  in  direct  terms,  or  by  reference,  the  entire 
arrangement  made  between  plaintiffs  and  Thorn,  by  the  letters  of  the 
23d  of  February,  1831,  and  March  22,  1831 ;  and  the  words  "this 
credit,"  in  the  defendant's  letter  of  23d  April,  1831,  mean  the  first 
£2,000;  and  the  words  <<  and  any  and  every  other  credit,"  mean  the 
subsequent  credits,  to  be  opened  under  the  same  arrangement 

The  general  rule  is  well  settied  in  controversies  arising 
[  •  184  ]  on  the  *  construction  of  bonds,  with  conditions  for  the  per- 
.  formance  of  duties,  preceded  by  recitals,  that  where  the 
undertaking  is  general,  it  shall  be  restrained,  and  its  obligatory  force 
limited  vdthin  the  recitals.  The  leading  case,  is  Arlington  v.  Mer- 
ricke,  2  Saund.  403.  It  has  been  followed  by  many  others :  Liver*- 
pool  Waterwork  Co.  v.  Harpley,  6  East,  607;  Wardens,  &c.  v. 
Bostock,  6  Bos.  &  Pull.  176 ;  Leadley  v.  Evans,  2  Bingh.  32 ;  Pepin 
V.  Cooper,  2  Barn.  &  Ad.  431,  are  some  of  the  principal  cases  affirm- 
ing the  rule. 

Where  a  mercantile  guarantee  is  preceded  by  a  recital,  definite  in 
its  terms,  and  to  which  the  general  words  obviously  refer,  the  same 
rule  applies,  of  limiting  the  liability,  within  the  terms  of  the  recital, 
in  restraint  of  the  general  words.  We  find  the  courts  constantiy 
referring  to  the  cases  arising  on  bonds  vdth  conditions,  for  the  rule 
of  construction,  and  applying  it  to  commercial  guarantees ;  the  most 
approved  text-writers  on  this  subject  do  the  same ;  does  the  engage* 
ment  before  up  fall  within  the  rule  ?    It  recites :  — 
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**  Our  mutual  firiend,  William  H.  Thorn,  has  informed  me  that  ha 
has  a  credit  for  «£29000,  given  by  you  in  his  favor  with  Messrs. 
Archias  and  Co.,  to  give  facilities  to  his  business  at  Marseilles." 
The  agreement  is :  ^^  I  take  occasion  to  state,  that  you  may  consider 
this,  as  well  as  any  and  every  other  credit  you  may  open  in  his 
fitvor,  as  being  under  my  guarantee.'' 

We  are  of  opinion  that  the  engagement  should  be  construed  as  if 
it  read :  <<  You  may  consider  this  credit  with  Archias  and  Co.  as 
bdjig  und»  my  guarantee ;  as  well  as  any  and  every  other  credit 
you  may  open  in  favor  of  William  H.  Thorn  with  any  a^d  every 
other  person,  as  also  being  under  my  guarantee."  And  that  there 
fore  the  first  branch  of  the  undertaking  has  reference  to  the  recital ; 
and  that  the  latter  part,  is  independent  of  it.  To  hold  otherwise, 
would  reject  ike  general  words  —  ^  as  well  as  any  and  every  other 
credit "  —  as  unmeaning  and  useless ;  the  agreement  having  the  same 
efiect,  by  the  construction  claimed  for  the  defendant,  if  these  words 
were  struck  out,  as  if  they  are  left;  in  it 

The  general  words,  it  is  inabted,  related  to  the  character  of  the 
credit  opened  with  Archias  and  Co.,  because  it  was  an  open  and 
continuing  credit,  for  £2,000.  That  this  appears  by  the  let- 
tors  *of  Thom  to  BeU  and  Grant,  and  to  Archias  and  Co.;  [  *  185  ] 
which  are  sufficiently  referred  to  in  the  recital  of  the  letter 
to  make  them  part  thereof^  and  to  extend  it  to  the  continuing  credit 
with  Archias  and  Ca 

That  the  two  letters  of  Thorn  were  sufficiently  referred  to,  and 
could  be  read,  to  establish  the  nature  of  the  credit,  and  that  it  was 
open,  we  have  no  doubt ;  but  their  adoption  was  just  as  certain  with- 
out the  general  words,  as  with  them.  The  special  reference  to  the 
redtal,  adopting  it  as  explained  by  the  letters,  leaves  the  general 
words  still  without  meaning,  unless  the  guarantee  extends  beyond 
the  credit  opened  with  Archias  and  Co. 

To  make  a  proper  applieation  of  the  general  words,  it  becomes 
necessary  to  lay  down  a  definite  rule  of  construction  applicable  to 
them,  as  the  authorities  are  in  conflict,  and,  to  say  the  least,  in  con- 
siderable confnsicm,  on  the  subject.  The  arguments  are  in  direct 
eonffict. 

For  the  plaintiffs  in  error,  (Bell  and  Gra/tU^)  it  is  contended: 
^  That  the  guarantee  by  letters  is  to  be  taken,  in  case  of  doubt  or 
ambiguity,  on  its  face  or  otherwise,  in  the  broadest  sense  which  its 
language  allows,  and  in  which  it  has  been  acted  on  by  the  parties.^ 
Drummond  v,  Prestman,  13  Wheat. ;  Douglass  v.  Reynolds,  7  Pet ; 
l>iek  v.  Lee,  10  Pet. ;  Maiuran  v.  Bullus,  16  Pet ;  Mason  v.  Pritchard, 
12 East;  Merle  v.  WeUs,  2  Campb.413;  Bentv.  Hartshorne,  1 M^ ; 

47* 
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Hargreave  v.  Smee,  6  Bingh. ;  10  Eng.  Com.  Law  Rep.  69  ;  Mayer 
V.  Isaac,  6  Mees.  &  Wells.  Exch. ;  and  Bastow  v.  Bennet,  3  Campb. 
are  relied  on  to  support  the  construction  claimed  as  the  true  one. 

On  part  of  the  defendant  (Bruen)  it  is  insisted :  ^  That  the  ap- 
parent diversity  of  terms,  between  the  recital  and  the  engagement 
in  the  defendant's  letter,  raise  a  doubt  upon  the  face  of  the  guaraa- 
tee  as  to  its  true  extent ;  and  upon  the  doubt  thus  raised,  the  con- 
struction will  be  in  favor  of  the  surety. 

The  following  authorities  are  relied  on  to  sustain  the  construction 
here  clsdmed:  Pothier  on  Obligations,  part  2,  §  34 ;  Code  Napoleon, 
art  2011,  2015 ;  Russell  v.  Clarke,  7  Cranch ;  1  Mason,  336 ;  2 
Caines's  Cases  in  Error,  29,  49 ;  10  Johns.  180,  325;  8  Wend  516 ; 
7  Wend.  422;  2  Pick.  234;  16  Pet  637;  1  Stark.  192;  8  Taunt 
224 ;  3  B.  &  A.  594,  595;  1  Crompt  &  Mees.  52,  54 ;  3 
[•186]  Wilson,  530;  1  Term  R.287;  2  lb.  370;  •3Ea8t,484;  4 
Taunt  673 ;  8  Moore,  688;  2  Perry  &  D.  249;  10  Adolph. 
&  EUis,  30. 

The  adjudged  cases  referred  to,  giving  a  construction  to  bonds 
with  conditions,  and  contracts  made  directly  between  debtor  and 
creditor,  afford  little  aid  in  airiving  at  the  true  understanding  of  a 
commercial  guarantee.  Bonds,  &;c,  are  entered  into  with  caution, 
and  often,  after  taking  legal  advice,  they  contain  the  entire  contract, 
beyond  which  the  courts  rarely  look  for  circumstances  to  aid  in  their 
construction.  And  if  there  be  sureties  bound  by  them,  and  the 
meaning  is  doubtful,  the  construction  is  restricted,  and  made  most 
favorable  to  the  sureties.  Such  is  the  result  of  the  authorities  cited 
for  the  defendant 

On  the  other  hand,  letters  of  guarantee  are  (usually)  written  by 
merchants ;  rarely  v^ith  caution,  and  scarcely  ever  with  precision ; 
they  refer  in  most  cases,  as  in  the  present,  to  various  circumstances, 
and  extensive  commercial  dealings,  in  the  briefest  and  most  casual 
manner,  without  any  regard  to  form ;  leaving  much  to  inference,  and 
their  gleaning  open  to  ascertainment  from  extrinsic  circumstances 
and  facts  accompanying  the  transaction,  without  referring  to  which 
they  could  rarely  be  properly  understood  by  merchants,  or  by  courts 
of  justice.  The  attempt,  therefore,  to  bring  them  to  a  standard  of 
construction  founded  on  principles  neither  known  nor  regarded  by 
the  writers,  could  not  do  otherwise  than  produce  confusion*  Such  has 
been  the  consequence  of  the  attempt  to  subject  this  description  of 
commercial  engagement  to  the  same  rules  of  interpretation  appli« 
cable  to  bonds,  and  similar  precise  contracts.  Of  the  fallacy  of  which 
attempt,  the  investigation  of  this  cause  has  furnished  a  striking  and 
instructive  instance.  These  are  considerations  applicable  to  both  of 
the  arguments. 
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The  constnictioii  contended  for  as  the  trae  one  on  part  of  the 
plaintiffs,  is,  that  the  letter  of  the  defendant  must  be  taken  in  the 
broadest  sense  which  its  language  allows;  thereby,  to  widen  its 
application.  To  assert  this  as  a  general  principle,  would  so  often, 
and  so  surely,  violate  the  intention  of  the  guarantor,  that  it  is  re- 
jected. We  think  the  court  should  adopt  the  construction  which, 
under  all  the  circumstances  of  the  case,  ascribes  the  most  reason- 
able, probable,  and  natural  conduct  of  the  parties.  In  the  lan- 
guage of  this  court  in  Douglass  v.  Reynolds,  7  Pet  122 : 
•  "  Every  instrument  of  this  sort  ought  to  receive  a  fair  and  [  *  187  J 
reasonable  interpretation,  according  to  the  true  import  of  its 
terms.  It  being  an  engagement  for  the  debt  of  another,  there  is  cer- 
tainly no  reason  for  giving  it  an  expanded  signification,  or  liberal 
construction,  beyond  the  fair  import  of  the  terms."  Or,  it  is  "to  be 
construed  according  to  what  is  fairly  to  be  presumed  to  have  been 
the  understanding  of  the  parties,  without  any  strict  technical  nicety  ;** 
as  declared  in  Dick  v.  Lee,  10  Pet  493.  The  presumption  is,  of 
course,  to  be  ascertained  from  the  facts  and  circumstances  accom- 
panying the  entire  transaction.  We  hold  these  to  be  the  proper 
rules  of  interpretation,  applicable  to  the  letter  before  us. 

The  general  words  not  being  restricted  by  the  recital,  they  fairly 
import  that  Matthias  Bruen  was  bound  to  Bell  and  Grant  for  the 
credits  they  opened  in  favor  of  William  H.  Thorn  with  Archias  and 
Co. ;  and  for  the  credits  also  they  opened  in  favor  of  Thorn,  with  any 
and  every  other  person ;  covering  those  set  forth  in  the  first  three  counts 
in  the  declaration;  and  we  think  that  the  circuit  court  erred,  by  in- 
structing the  jury  to  the  contrary. 

Whether  the  guarantee  covered  the  credit  extended  to  Thorn  him- 
self, directly,  it  is  not  thought  necessary  to  inquire,  as  no  argument 
was  founded  on  such  an  assumption ;  Thorn,  who  was  introduced  as 
a  witness  in  the  circuit  court  by  the  plaintiffs,  on  his  cross-examina- 
tion declared  that  the  £3,500  mentioned  in  the  last  count  in  the 
declaration,  "  had  no  relation  whatever  to  the  guarantee  of  the 
defendant,"  it  being  under  the  guarantee  of  a  different  person. 

It  was  insisted  also,  that  when  Thorn  failed,  and  the  dealings 
between  him  and  the  plaintiffs  ceased,  they  were  bound  to  notify  the 
guarantor  of  the  existence  of  the  debts  due  them  by  Thorn,  and  for 
which  Bruen  was  held  liable,  in  a  reasonable  time  after  the  dealings 
ceased;  that  Thorn  failed  April  10,  1837,  and  the  notice  was  not 
given  until  December  31, 1838 ;  the  debts  sued  for  in  the  first  three 
counts  of  the  declaration  being  then  due ;  therefore,  the  notice  was 
too  late,  and  the  defendant  discharged. 

The  record  shows  that  this  ground  of  defence  was  not  brought  to 


Digitized  by  CjOOQIC 


560        SUPREME   COURT  OP  THE   UNITED   STATES. 

Boirman  v.  Wathen.    1  H. 

tike  consideration  of  the  ciicuit  court ;  we  do  not^  therefore,  fed  our- 
selves at  liberty  to  express  any  opinion  npon  the  qaestion* 
[  *  188  ]       *  Again  it  is  insisted :  The  original  arrangement  made 
between  the  plaintiffs  and  Thorn,  in  March,  1831,  was  sub- 
sequently, in  the  spring  of  1834,  abandoned  and  deserted ;  and  in 
the  autumn  following,  a  new  and  inconsistent  one,  enlarging  the 
credits  to  be  given,  and  diminishing  the  security,'  was  made,  render- 
ing notice  to  the  defendant  necessary,  but  to  which  no  notice  could 
have  given  legal  effect  to  charge  the  defendant  for  subsequent  credits. 
To  this,  and  all  other  questions  raised  here,  on  which  the  court 
below  was  not  called  to  express  any  opinion,  we  can  only  give 
the  same  answer  given  to  the  next  preceding  supposed  ground  of 
defence. 

It  is  ordered  that  the  judgment  of  the  circuit  court  be  reversed, 
and  the  cause  remanded  for  another  trial  thereof. 

2  H.  486;  6  H.  344;  19  H.  890. 


IsiULC  S.  Bowman  and  George  W.  S.  Bowman, Brinkner  and 

Mary,  his  Wife,  formerly  Mary  Bowman,  and  Rebecca  Bowman, 
by  said  Isaac  S.  and  George  W.  ^.  Bowman,  their  next  friend, 
the  said  Mary  and  Rebecca  being  Infants  under  twenty-one  years 
of  age,  and  Albert  T.  Burnley,  Appellants,  v.  Athanasius  Wa- 
then, and  The  Mayor  and  Common  Council  of  the  City  of 
Jeffersonville. 

1  H.  189. 

Where  the  owner  of  a  right  to  a  ferry  had  acqaiesced  fbr  thirt j-eight  years  in  the  posseesion, 
enjoyment,  and  improyement  of  a  ferry  at  that  place,  by  others,  equity  will  not  interfere, 
the  lapse  of  time  lUffbrding  aa  equitable  bar,  eren  if  the  complainants,  and  those  noder 
whom  they  claimed,  had  not  actual  notice  of  the  existence  of  the  defendants'  feiry,  on 
account  of  their  residence  in  another  State. 

An  equitable  bar  arises  from  lapse  of  time,  in  cases  not  strictly  within  any  statute  of  limi- 
tations, but  within  the  rule  which  requires  reasonable  diligenoe  to  entitle  a  party  to  lelieC 

Appeal  from  the  circait  court  of  the  United  States  for  the  di^ 
trict  of  Indiana. 

The  case  is  stated  in  the  opinion  of  the  court. 

Crittenden  and  Testj  for  the  appellants. 

Berrien  and  Lega/ri^  (attorney-general,)  contrd. 

•  Daniel,  J.,  delivered  the  opinion  of  the  court. 

This  is  an  appeal  from  a  decree  of  the  circuit  court  of  the  United 
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States  for  the  seventh  circuit  and  district  of  Indiana.  The  com* 
plainants  in  the  circuit  court,  the  appellants  here,  filed  their 
•  bill  in  the  year  1840.  It  is  alleged  and  shown,  that  with  [  *  190  ] 
the  exception  of  Albert  T.  Burnley,  who  is  a  citizen  of  Ken-  • 
tucky,  the  complainants  are  citizens  of  Virginia,  and  heirs  and 
devisees  of  Isaac  Sowman,  deceased,  who  was  an  officer  in  the 
Virginia  regiment,  known  as  the  Illinois  regiment  That,  in  the 
division  and  allotment  of  the  lands  stppropriated  by  the  State  of 
Virginia  for  compensating  the  officers  and  soldiers  of  this  regiment, 
a  tract  of  land  of  600  acres  on  the  Ohio  River,  within  the  county  of 
Clarke,  in  the  then  territory  and  now  State  of  Indiana,  was,  in  1786, 
allotted  and  conveyed  to  said  Isaac  Bowman,  for  his  services  in  the 
regiment  above  mentioned.  That  Bowman,  being  seised  in  fee  of 
this  land,  afterwards,  in  March,  1802,  by  a  power  of  attorney  under 
his  hand  and  seal,  constituted  one  John  G^ivathney,  his  attorney  in 
fact,  with  full  authority  to  lay  off  a  town  on  the  same,  beginning  at 
the  lower  part  thereof  on  the  river,  and  to  contain  150  acres  of  land. 
That  by  this  instrument,  Gwathney  was  authorized  to  lay  off  the 
town  in  any  manner  he  might  prefer ;  to  convey  the  title  to  the 
land  forming  the  site  thereof,  to  proper  trustees ;  to  sell  the  lots  on 
whatever  credit  he  might  think  proper,  and  to  do  every  other  act 
which  might  be  necessary  for  carrying  into  effect  the  powers  with 
which  the  said  agent  was  vested.  That  Gwathney  proceeded  to  lay 
off  the  150  acres  of  land,  to  divide  them  into  lots  and  streets  for  a 
town  to  be  called  Jeffersonville,  reserving  two  acres  for  a  public 
square,  and  certain  lots  for  the  benefit  of  his  principal ;  designating 
also  a  portion  of  land  on  the  margin  of  the  river  as  a  common. 
That  he  likewise  caused  a  map  or  plan  of  the  town  to  be  made  and 
recorded.  This  plan  is  made  an  exhibit  in  the  cause.  That,  having 
laid  off  the  town,  Gwathney,  on  the  23d  of  June,  1802,  by  indenture, 
and  for  the  consideration  of  five  shillings  therein  expressed,  conveyed 
to  Marston  G.  Clarke  and  others,  as  trustees  of  Jeffersonville,  the  150 
acres  of  land  in  conformity  with  the  plan  adopted ;  reserving  to  him- 
self, as  attorney  for  Bowman,  the  exclusive  right  of  applying  the 
money  to  arise  fi-om  sales  of  the  lots ;  the  right  also  to  have  and  use 
for  and  on  behalf  of  Bowman,  "  whatever  right  he  may  now  hold  as 
proprietor,  to  the  establishment  of  one  or  more  ferries."  It  does  not 
appear  that  Bowman  was  ever  on  the  land  after  its  allot- 
ment to  him ;  he  continued  to  reside  in  •Virginia, where  he  [  *  191  1 
died  in  the  year  1826,  having  previously  made  and  pub- 
lished his  last  will,  whereby  he  devised,  among  other  property,  the 
ferry-right  mentioned  in  the  deed  firom  Gwathney  to  the  trustees  of 
the  town  of  Jefiersonville.     That  the  devisees  of  Bowmauj  to  whom 
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were  assigned  his  lands  in  Indiana  and  Kentucky,  on  the  11th  of  May, 
1839,  by  deed,  and  for  the  consideration  therein  expressed  of  $20,000, 
conveyed  these  lands,  together  with  tfie  ferry-rights  above  mentioned, 
to  the  complainant,  Burnley,  and  have  united  with  him  in  the  insti- 
tution of  this  suit. 

As  early  as  the  12th  of  October,  1802,  little  more  than  three 
months  after  the  conveyance  from  Gwathney  to  the  trustees  of  Jef- 
fersonville,  a  license  was  grafted  by  the  territorial  government  of 
Indiana  to  Marston  G.  Clarke,  one  of  the  persons  named  as  tras- 
tees  of  the  town,  to  keep  a  ferry  a(»ro8s  the  Ohio  River  from  the 
town  above  mentioned.  On  the  2d  day  of  July,  1807,  a  similar 
license  was  granted  by  the  same  government  to  one  Joseph  Bowman. 
In  the  month  of  December,  1822,  one  George  White,  having  previ- 
ously purchased  the  interest  of  Clarke,  and  of  others  claiming  under 
Clarke,  the  legislature  of  the  State  of  Indiana  passed  an  act  con- 
firming to  him  the  right  to  keep  a  ferry  from  Jelfersonville  to  the 
opposite  shore  of  the  Ohio. 

These  acts  of  the  territorial  and  state  governments  were  public 
and  notorious;  were  parts  of  the  recorded  history  of  the  country; 
the  rights  they  purported  to  convey  were  such  as  could  not  be  secretly 
enjoyed,  and  they  appear  to  have  been  uninterruptedly  exercised  by 
the  grantees.  The  three  several  ferries  granted  have  been  united, 
and  have  been  transferred  by  purchase  to  the  defendant,  Wathen, 
conjointly  with  others,  who  are  non-residents  of  the  State  of  Indiana; 
and  these  purchasers,  deriving  title  from  the  original  grantees,  have, 
from  the  commencement  of  their  interest,  exercised  an  ownership 
separately  from,  and  independently  of,  either  Bowman  or  the  com- 
plainants, and  exempt  from  any  assertion  of  title  by  any  of  them, 
until  the  institution  of  this  suit;  showing  an  use  and  enjoyment  of 
this  ferry,  for  the  space  of  thirty-eight  years  from  the  date  of  the 
grant  to  Clarke,  and  of  twenty-years  from  the  confirmation  by  the 
legislature  of  the  license  to  White. 

The  complainants,  alleging  that  the  mayor  and  common  council 
of  Jeffersonville,  as  successors  of  tiie  original  trustees  of  the 
[  *  192  ]  *  town  of  JefiersonviUe,  hold  the  equitable  estate  in  the  feny 
for  the  benefit  of  the  heirs  and  devisees  of  Bowman,  made 
the  corporation  joint  defendants  with  Wathen  to  their  bill;  and 
prayed  that  the  latter  might  be  enjoined  from  using  the  ferry;  that 
he  might  render  an  account  of  the  profits  thereof,  and  that  general 
relief  might  be  decreed  them. 

The  answer  of  the  defendant,  Wathen,  repels  the  claim  of  the 
complainants  to  the  ferry,  as  having  any  foundation  on  the  alleged 
teservation  in  the  deed  from  Gwathney,  or  on  any  exception  out  of  the 
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estate  passed  to  the  grantees  by  that  deed ;  relies  upon  the  validity 
of  the  grants  made  by  the  territorial  and  state  governments ;  upon 
the  long  and  uninterrupted  use  and  enjoyment  of  the  ferry  under 
those  grants,  and  upon  the  position  of  the  defendants  as  a  purchaser 
without  notice. 

The  corporation .  of  Jeffersonville  deny  that  they  were  created  a 
corporation  by  the  deed  from  Gwathney,  or  that  they  are  the  succes- 
sors of  the  trustees  appointed  by  that  deed ;  and  they  claim  their 
corporate  character  and  powers  from  the  authority  of  the  legislature 
alone ;  they  deny  any  riparian  or  ferry  privileges  as  belonging  to  the 
complainants  in  virtue  of  the  deed  from  Owathney,  and  disclaim 
any  part  in  the  controversy  between  the  complainants  and  Wathen. 

Upon  the  hearing,  the  circuit  court  dismissed  the  bill  with  costs. 

In  the  examination  of  this  cause  by  the  circuit  court,  and  in  its 
discussion  here,  an  extensive  range  of  inquiry  has  been  opened, 
embracing  questions  upon  the  operation  of  that  clause  in  the  deed 
from  Gwathney  to  the  trustees  of  Jeffersonville,  which  relates  to  the 
ferry-rights  claimed,  as  forming  either  a  reservation  or  an  exception 
according  to  the  principles  of  the  common  law,  and  as  affected, 
therefore,  by  the  presence  or  absence  of  words  of  perpetuity ;  also 
upon  the  connection  of  these  rights  with,  and  their  dependence  upon, 
riparian  ownership,  and  upon  the  necessity  for  their  separation  from 
the  sovereign  or  eminent  domain,  to  permit  of  their  exercise  by  pri- 
vate persons.  These  are  topics,  however,  which  this  court  regard  as 
beside  the  real  merits  of  the  present  controversy,  or  as  superseded  by 
the  true  principles  upon  which  it  ought  to  be  settled.  The  real  ques- 
tion involved  touches  neither  the  definition  of  ferry  privileges 
nor  the  modes  of  their  enjoyment ;  *  but  relates  exclusively  [  *  193  ] 
to  the  propriety  of  interfering,  at  the  instance  of  the  com- 
plainants below,  with  those  rights  as  they  now  are  and  have  been 
enjoyed  by  the  defendants,  and  of  transferring  such  righfs  and  enjoy- 
ment to  the  complainants  themselves.  The  complainants  are  invok- 
ing the  aid  of  a  court  of  equity ;  if  they  have  perfect  rights,  proper 
for  the  cognizance  of  a  different  forum,  they  can  have  no  standing 
here ;  if,  on  the  contrary,  they  require  the  interposition  of  this  court, 
tiiey  must  stand  or  fall  upon  the  settled  principles  which  govern  its 
action.  The  frequency  and  explicitness  with  which  those  principles 
have  been  announced  by  this  and  other  tribunals,  would  seem  to  dis- 
pense with  any  necessity  for  their  repetition,  and  to  impart  somewhat 
the  appearance  of  triteness  to  their  recajpitulation.  They  have  been 
embodied  by  Lord  Camden,  with  a  succinctness,  and  at  the  same 
time  with  a  comprehensiveness,  compressing  within  a  few  sentences 
almost  a  system  of  equity  jurisprudence,  when  he  declared,  in  Smith 
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V.  Clay,  3  Brown's  Chancery  Reports,  640,  in  note,  "  that  a  court  of 
equity,  which  never  is  active  in  relief  against  conscience  or  public 
convenience,  has  always  refused  its  aid  to  stale  demands,  where  the 
party  has  slept  upon  his  rights  for  a  great  length  of  time.  Nothing 
can  call  forth  this  court  into  activity  but  conscience,  good  faith,  and 
reasonable  diligence.  Where  these  are  wanting,  the  court  is  passive 
and  does  nothing ;  laches  and  neglect  are  always  discountenanced^ 
and,  therefore,  from  the  beginning  of  this  jurisdiction,  there  was 
always  a  limitation  of  suit  in  this  court"  In  a  case  very  often  re- 
ferred to,  Hovendeh  v.  Lord  Annesley,  2  Sch.  &  Lef.,  Lord  Bedesdale 
(page  636)  lays  it  down  as  what  he  calls  the  common  law  of  courts 
of  equity,  "  that  every  new  right  of  action  in  equity  that  accrues  to  a 
party,  whatever  it  may  be,  must  be  acted  upon,  at  the  utmost,  within 
twenty  years."  Hercy  v,  Dinwoody,  4  Bro.  Ch.  Rep.  267,  was  a 
case  wherein  the  statute  of  limitations  could  not  directly  apply,  for 
there  had  been  a  decreie  for  an  account  that  had  not  been  proceeded 
in  with  effect ;  it  was  a  case,  therefore,  in  which  the  court  proceeded 
according  to  its  discretion,  and  not  by  any  analogy  with  the  statute 
of  limitations ;  Lord  Alvanley,  in  deciding  this  case,  puts  it  upon 
the  gromid  of  public  policy,  and  would  not  permit  the  account  to  be 

carried  on,  because  the  party  who  would  otherwise  have 
[  *  194  ]  been  entitled  to  it,  had  been  guilty  of  such  laches  *  as  to 

render  it  impossible  to  settle  the  account  accurately.  In  the 
case  already  mentioned,  of  Hovenden  v.  Lord  Annesley,  Lord  Redes- 
dale  strikingly  illustrates  the  force  and  inflexibility  of  the  principle 
on  which  he  had  been  insisting,  when  he  adverts  to  and  disallows  the 
circumstances  adduced  an^  relied  on  to  modify  the  operation  of  that 
principle.  After  declaring  that  lapse  of  time,  independently  of  the 
statute,  would  conclude  the  party  in  default,  he  proceeds  to  remaik 
that  "  it  never  can  be  a  sound  discretion  in  the  court  to  give  relief  to 
a  person  who  has  slept  upon  his  rights  for  such  a  lapse  of  time ;  for 
though  it  is  said,  and  truly,  that  the  plaintiffs  in  this  suit  and  those 
under  whom  they  claim  were  persons  embarrassed  by  the  frauds  of 
others,  yet  the  court  cannot  act  upon  such  circumstances.  If  it  did, 
there  would  be  an  end  of  all  limitation  of  actions  in  the  cases  of 
distressed  persons  ;  for  if  relief  might  be  given  after  twenty  years  on 
the  ground  of  distress,  so  might  it  after  thirty,  forty,  or  fifty ;  there 
would  be  no  limitation  whatever,  and  property  would  be  thrown  into 
confusion."  So  Sir  William  Grant,  in  the- case  of  Beckford  and 
others  v.  Wade,  17  Ves.  87,  declares  that  "  courts  of  equity  by  their 
own  rules,  independently  of  any  statutes  of  limitation,  give  great 
effect  to  length  of  time,  and  they  refer  frequently  to  the  statutes  of 
limitation,  for  no  other  purpose  than  as  furnishing  a  convenient 
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measure  for  the  length  of  time  that  ought  to  operate  as  a  bar  in 
equity  of  any  particular  demand." 

This  doctrine  of  an  equitable  bar  by  lapse  of  time,  so  distinctly 
announced  by  the  chancellors  of  England  and  Ireland,  has  been 
ruled  with  equal  force  by  this  tribunal  in  the  cases  of  Prevost  v. 
Gratz,  6  Wheat  481 ;  of  Hughes  v.  Edwards,  9  Wheat  489;  of 
Miller's  Heirs  v.  IMPIntyre,  6  Pet  61 ;  and  of  Piatt  v.  Vattier  et  al 
9  Pet  405.     It  should  now  be  regarded  as  settled  law  in  this  court 

Can  the  pretensions  of  these  complainants  bear  examination  by 
the  standard  which  this  rule  ordains  ?  The  town  of  Jeifersonville 
was  established,  by  the  agent  of  the  original  proprietor  of  the  site  on 
which  it  stands,  in  June,  1802.  The  first  ferry  was  granted  by  the  ' 
territorial  government  in  October,  1802 ;  a  period  almost  coeval  with 
the  creation  of  the  town  itself.  This  grant  (like  every  other  for  a 
similar  purpose  mentioned  in  the  record)  was  made  in  no 
union  or  connection  of  interests  with  the  original  *  proprie-  [  *  195  ] 
tor  of  the  lands,  but  in  a  wholly  separate  and  distinct 
interest  It  is  proved  that  the  agent  of  the  original  proprietor  resided 
in  the  immediate  neighborhood.  He  may  be  presumed,  from  his 
agency  in  laying  off  and  selling  the  lots,  to  have  been  familiar  with 
the  localities  of  the  place  and  with  the  interests  and  pursuits  of  the 
occupants.  He  is  shown  to  have  had  knowledge  of  the  existence  of 
a  ferry  at  the  place,  and  to  have  availed  himself  of  its  accommoda- 
tion like  other  passengers.  The  use  of  this  separate  and  independent 
ferry-right  has  existed  from  the  first  grant  to  the  institution  of  this 
suit,  for  a  period  of  thirty-eight  years,  without  an  intimation,  during 
this  interval,  of  a  right  in  the  complainants  or  in  those  from  whom 
they  deduce  title.  Throughout  all  this  time,  the  holders  of  this  ferry, 
with  a  feeling  of  security  which  circumstances  were  weU  calculated 
to  inspire,  have  bestowed  their  qare  and  their  means  upon  an  enter- 
prise to  which  they  were  prompted,  no  doubt,  by  considerations  of 
profit,  but  one  not  the  less  useful  or  laudable,  nor  less  entitled  to  pro- 
tection for  that  reason ;  an  undertaking  highly  promotive  of  public 
advantage.  Can  these  defendants,  under  circumstances  such  as  are 
here  enumerated,  and  consistently  with  the  principles  of  this  court, 
be  now  arrested  in  this  enterprise  ?  And  this  at  the  instance  of  per- 
sons who  may  in  some  sense  be  regarded  as  having  prompted  them 
to  it,  if  not  by  express  invitation  or  by  the  connivance  of  their  agent, 
yet  by  their  own  long  abandonment  of  whatever  interest  in  the  sub- 
ject they  may  once  have  possessed  ?  Such  a  proceeding  would  not 
accord  with  the  maxims  of  a  court  "  which  is  never  active  to  give 
relief  against  conscience  or  public  convenience,"  or  "  to  a  party  who 
has  slept  upon  his  rights ; "  a  court  which  '^  nothing  can  call  fort.h 
VOL.  XIV.  48 
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into  activity  but  conscience,  good  faith,  and  reasonable  diligence." 
In  this  instance  the  complainants  have  slept,  long  slept  upon  their 
rights ;  by  their  want  of  reasonable  diligence,  others  have  been  in- 
duced to  embark  in  an  undertaking  against  which  these  comphdnantB 
had  power  to  warn  them ;  with  respect  to  these  parties,  therefore, 
this  court  must  remain  passive,  and  can  do  nothing. 

It  was  insisted  in  the  argument  for  the  complainants,  that  Bow- 
man,  the  ancestor,  having  remained  in  Virginia  until  his  death  in 
1826,  never  had  knowledge  of  an  intrusion  upon  his  ferry-iights ; 

and  that  without  such  knowledge,  no  presumption  on  tiie 
[  •196  ]  score  •either  of  neglect  or  acquiescence  could' be  allowed 

against  him.  In  the  first  place,  with  regard  to  the  fact  of 
ignorance  here  cussumed,  this  cannot  be  admitted ;  because  it  is  proved 
that  Gwathney,  the  agent,  resided  in  the  immediate  neighborhood ; 
that  from  his  agency  in  laying  off  and  selling  the  lots,  he  was  neces- 
sarily connected  with  the  affairs  of  the  town;  and  it  is  shown, 
beyond  question,  that  he  had  knowledge  of  the  existence  of  the 
ferry,  and  had  actually  used  it  at  an  early  period  after  its  establish- 
ment, though  the  precise  time  when,  is  not  ascertained.  Let  it  be 
conceded,  however,  that  Bowman  and  his  family  omitted  to  infi.nn 
themselves  of  the  right  set  up  to  this  ferry  by  others ;  it  is  not  per- 
ceived how  such  a  concession  would  strengthen  the  claim  of  the 
complainants,  or  impair  the  title  of  the  defendant,  as  accruing  from 
lapse  of  time.  The  defendant,  or  his  grantors,  did  not  enter  under 
Bowman ;  nor  in  subordination  to  any  title  of  his;  they  have  always 
claimed  under  grants  from  a  wholly  different  authority,  and  adversely 
to  Bowman  and  to  every  one  else.  If  Bowman,  by  negligence,  or 
by  a  failure  to  look  after  and  protect  his  own  interests,  permit  tbe 
title  of  another  to  grow  into  ftdl  maturity,  he  thereby  recognizes  the 
force  of  the  principle  of  the  bar  by  lapse  of  time,  which  creates  a 
title  as  complete  in  equity  as  would  be  imparted  by  an  express  con- 
veyance. This  conclusion  follows  by  regular  deduction  from  all  the 
authorities  upon  this  doctrine  of  lapse  of  time,  and  is  established  by 
the  express  language  of  this  court  in  the  case  of  Boon  v.  Chiles, 
10  Pet.  223,  where,  in  speaking  of  one  whose  acts  may  make  him  a 
trustee  by  implication,  it  holds  this  language  :  "  His  possession  en- 
ables him  to  have  at  IcMt  the  same  protection  as  that  of  a  direct 
trustee,  who,  to  the  plaintiff's  knowledge,  disavows  the  trust,  and 
holds  adversely ;  as  to  whom  the  time  runs  from  the  disavowal,  be- 
cause his  possession  from  thenceforth  is  adverse.  The  possession  of 
the  land  is  notice  of  a  claim  to  it  by  the  possessor ;  Sugd.  Vend. 
753 ;  if  not  held  by  a  contract  or  purchase ;  it  is  from  its  inception 
adverse  to  all  the  world,  and  in  twenty  years  bars  the  owner  in  law 
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and  in  equity."  In  confonnity  with  this  doctrine  is  the  decision  in 
Buchannon  and  others  v.  Upshaw,  1  H.  56^  made  during  the  present 
tenn  of  this  court 

We  consider  the  pretensions  of  the   complainants   below,  the 
appellants  here,  to  be,  upon  every  correct  view,  within  the 
operation  *  of  the  equitable  bar,  by  lapse  of  time ;  we  hold,  [  *  197  ] 
therefore,  that  the  circuit  court  properly  dismissed  their  bill, 
and  we  accordingly  affirm  the  decree  of  that  court 

7H.  234;  8  H.  210. 


Thomas  E.  Ellis,  Jonathan  M.  Hill,  Daniel  Boper,  and  T.  B. 
Bethea,  Plaintiffs  in  Error,  v.  Thomas  Jones,  Administrator  of 
Montraville  D.  Taylob,  deceased. 

1  H.  197. 

In  this  case,  which  was  a  question  under  the  local  law  of  Alabama, 
the  court  were  equally  divided,  and  no  opinion  was  given. 


William  T.  M'Cluro,  John  C.  Parry,  and  Enoch  J.  Hioby,  Part- 
ners, doing  business  under  the  Firm  of  M'Cluro,  Parrv,  and 
HiGBY,  Assignees  of  James  Harley,  Plaintiffs  in  Error,  v.  Law- 
rence KiNosLAND,  Isaac  Lightner,  and  James  Cuddy,  Partners, 
doing  business  under  the  Firm  of  Kinosland,  Lightner,  and 
Cuddy,  Defendants. 

1  H.  202. 

Circumstances  which  will  aothorise  a  jnrj  to  prosame  the  existence  of  a  license  from  a 

patentee  to  use  his  invention. 
Ck>ngres8  may  modify  the  rights  of  a  patentee  and  of  the  public,  by  legislation  after  the  , 

emanation  of  a  patent,  provided  it  does  not  take  away  existing  rights  of  property. 
The  7th  section  of  the  act  of  March  3, 1839,  (5  Stats,  at  Large,  354,)  is  not  limited  to  patents 

for  machines,  manufactures,  and  compositions  of  matter;  it  embraces  an  invention  of  a 

new  improvement  in  the  art  of  casting  iron,  by  giving  an  angular  direction  to  the  tube 

which  conducts  the  metal  to  the  mould. 

Error  to  the  circuit  court  of  the  United  States  for  the  western 
district  of  Pennsylvania. 

The  case  is  stated  in  the  opinion  of  the  court 

Dunlapy  for  the  defendants. 

*  Baldwin,  J,,  delivered  the  opinion  of  the  court  [  •204  ] 

This  case  comes  here  on  a  writ  of  error  to  the  circuit 
court  for  the  western  district  of  Pennsylvania,  in  an  action  brought 
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by  the  plaintiffs,  assignees  of  James  Harley,  against  the  defendants, 
for  the  infringement  of  a  patent  granted  to  Harley  for  an  im- 
provement in  the  mode  of  casting  chilled  rollers  and  other  metallic 
cylinders  and  cones,  in  which  judgment  was  rendered  for  the  de- 
fendants. On  the  trial,  it  appeared  in  evidence  that  it  had  long  been 
a  desideratum  to  find  out  some  mode  by  which  iron  rollers  or  cylin- 
ders could  be  so  cast  that  when  the  metal  was  introduced  into  the 
mould  it  should  cause  a  swyrl  or  rotatory  motion,  by  which  the  flog 
or  dross  would  be  thrown  into  the  centre  instead  of  the  surface  of  the 
cylinder.  By  the  old  mode,  the  metal  was  conveyed  from  the  furnace 
to  the  mould  through  a  gate,  or  pipe,  placed  in  a  horizontal  or  per- 
pendicular direction.  The  mode  alleged  to  have  been  invented  by 
Harley  is  thus  described  in  the  specification  annexed  to  the  patent : 
<<  The  tube  or  tubes,  or  passages  called  gates,  through  which  the 
meted  to  be  conveyed  into  the  moulds  shall  not  enter  the  mould  per- 
pendicularly at  the  bottom,  but  slanting,  or  in  a  direction  approaching 
to  a  tangent  of  the  cylinder,  or  if  the  gates  enter  the  moulds  horizon- 
tally or  nearly  so,  shall  not  enter  in  the  direction  of  the  axis  of  the 
cylinder,  but  in  a  tangent  form,  or  inclining  towards  a  tangent  of 
the  cylinder." 

This  was  the  thing  patented,  consisting  solely  in  changing  the 

direction  of  the  tube,  which  conveyed  the  metal  to  the 

[  *205  ]  mould  *from  a  horizontal  or  perpendicular  position  to  an 

angular  one ;  it  produced  the  desired  ejfect,  and  was  highly 

usefuL 

The  novelty  of  the  invention  was  much  contested  at  the  trial,  but 
as  the  case  turned  on  other  points,  that  became  an  immaterial  ques- 
tion ;  as  the  case  comes  before  us  on  exceptions  to  the  charge  of  the 
court,  which  assumed  that  Harley  was  the  original  and  true  inventor 
of  the  improvement,  and  put  the  case  to  the  jury  on  the  following 
facts,  which  were  in  full  proof,  in  nowise  contradicted,  and  admitted 
to  be  true. 

That  Harley  was  employed  by  the  defendants  at  their  foundry  in 
Pittsburgh,  receiving  wages  from  them  by  the  week ;  while  so  em- 
ployed, he  claimed  to  have  invented  the  improvement  patented,  and 
after  several  unsuccessful  experiments,  made  a  successful  one  in  Oc- 
tober, 1834 ;  the  experiments  were  made  in  the  defendants'  foundry, 
and  wholly  at  their  expense,  while  Harley  was  receiving  his  wages, 
which  were  increased  on  account  of  the  useful  result.  Harley  con- 
tinued in  their  employment  on  wages  until  January  or  February, 
1835,  during  all  which  time  he  made  roUers  for  them ;  he  often  spoke 
about  procuring  a  patent,  and  prepared  more  than  one  set  of  papers 
for  the  purpose ;  made  his  application  the  17th  February,  183*^,  for  a 
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patent;  it  was  granted  on  the  3d  of  Maich,  assigned  to  the  plaintifb 
on  the  16th  of  March,  pursuant  to  an  agreement  made  in  January. 

While  Harley  continued  in  the  defendants'  employment,  he  pro- 
posed that  they  should  take  out  a  patent,  and  purchase  his  right, 
which  they  declined ;  he  made  no  demand  on  them  for  any  compen- 
sation for  using  his  improvement,  nor  gave  them  any  notice  not  to 
use  it,  till,  on  some  misunderstanding  on  another  subject,  he  gave 
them  such  notice,  about  the  time  of  his  leaving  their  foundry,  and 
after  making  the  agreement  with  the  plaintiff,  who  owned  a  foundry 
in  Pittsburgh,  for  an  assignment  to  them  of  his  right  The  defend- 
ants continuing  to  make  rollers  on  Barley's  plan,  the  present  action 
was  brought  in  October,  1835,  without  any  previous  notice  by  them. 
The  court  left  it  to  the  juryto  decide  what  the  facts  of  the  case 
were ;  but  if  they  were  as  testified,  charged  that  they  would  fully 
justify  the  presumption  of  a  license,  a  special  privilege,  or  grant  to 
the  defendants  to  use  the  invention ;  that  the  facts  amounted  to  <^  a 
consent  and  allowance  of  such  use,"  and  show  such  a  con- 
sideration as  would  support  *  an  express  license  or  grant,  or  [  *  206  ] 
call  for  the  presumption  of  one  to  meet  the  justice  of  the 
case,  by  exempting  them  from  liability ;  having  equal  effect  with  a 
license,  and  giving  the  defendants  a  right  to  the  continued  use  of  the 
invention.  The  court  also  charged  the  jury  that  the  facts  of  the  case 
which  were  not  controverted,  brought  it  within  the  provisions  of  the 
7th  section  of  the  act  of  1839,  by  the  unmolested,  notorious  use  of 
the  invention  before  the  application  for  a  patent  by  Harley,  and  that 
nothing  had  been  shown  by  the  plaintiffs  to  counteract  the  effect  of 
this  prior  use.  That  as  assignees  of  Harley,  the  plaintiffs  stand  in 
his  place,  as  to  right  and  responsibility ;  they  took  the  assignment 
of  the  patent,  subject  to  the  legal  consequences  of  his  previous  acts, 
and  connecting  these  with  the  absence  of  an  assertion  of  a  right  ad- 
verse to  the  defendants'  use  tiU  this  suit  wus  brought,  protected  the 
defendants  from  liability  for  any  damages  therefor. 

The  exceptions  to  the  charge  were  confined  to  these  two  points, 
which  constitute  the  only  subject  for  our  consideration.  Whether 
these  exceptions  are  well  taken  or  not  must  depend  on  the  law  as  it 
stood  at  the  emanation  of  the  patent,  together  with  such  changes  as 
have  been  since  made ;  for  though  they  may  be  retrospective  in  their 
operation,  that  is  not  a  sound  objection  to  their  validity  ;  the  powers 
of  congress  to  legislate  upon  the  subject  of  patents  is  plenary  by  the 
terms  of  the  constitution,  and  as  there  are  no  restraints  on  its  exer- 
cise, there  can  be  no  limitation  of  their  right  to  modify  them  at  their 
pleasure,  so  that  they  do  not  take  away  the  rights  of  property  in  ex* 
isting  patents. 
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When  the  patent  to  Harley  was  granted,  and  this  suit  brought,  the 
acts  of  1793  ^  and  1800 ^  were  the  tests  of  its  validity;  but  the  2lBt 
section  of  the  act  of  1836  ^  repealed  all  existing  laws  on  the  subject 
of  patents,  with  a  proviso,  that  all  suits  brought  before  may  be  pros- 
ecuted in  the  same  manner  as  if  that  act  had  not  been  passed,  "  ex- 
cepting and  saving  the  application  to  any  such  action,  of  the  pro- 
vision of  the  14th  and  Idth  sections  of  this  act,  so  far  as  they  may  be 
applicable  thereto."  This  repeal,  however,  can  have  no  e£fect  to 
impair  the  right  of  property  then  existing  in  a  patentee,  or  his  assignee, 
according  to  the  well-established  principles  of  this  court  in  8  Wheat 
493 ;  the  patent  must,  therefore,  stand  as  if  the  acts  of  1793  and  1800 
remained  in  force ;  in  other  respects,  the  14th  and  15th  sec- 
[  *  207  ]  tions  of  the  act  of  •  1836  prescribe  the  rules  which  must 
govern  on  the  trial  of  actions  for  the  violation  of  patented 
rights,  whether  granted  before  or  after  its  passage. 

In  Pennock  v.  Dialogue,  this  court  held,  in  1829 :  "  That  if  an  in- 
ventor makes  his  discovery  public,  looks  on,  and  permits  others  freely 
to  use  it,  without  objection  or  assertion  of  claim  to  the  invention,  of 
which  the  public  might  take  notice,  he  abandons  the  inchoate  ri^t 
to  the  exclusive  use  of  the  invention,  to  which  a  patent  would  have 
entitled  him,  had  it  been  applied  for  before  such  use,  and  that  it 
makes  no  difference  in  the  principle  that  the  article  so  publicly  used, 
and  afterwards  i)atented,  was  made  by  a  particular  individual  who 
did  so  by  the  private  pennission  of  the  inventor."  2  Pet.  14, 15 ;  S. 
P.  Ghrant  v.  Raymond,  6  Pet  248,  249 ;  Shaw  v.  Cooper,  7  Pet  313- 
323. 

On  this  construction  of  the  acts  of  1793  and  1800,  Harley's  patent 
would  have  been  void  on  tiie  evidence  in  this  case.  Such  seems  to 
have  been  the  sense  of  congress,  as  expressed  in  the  act  of  1832,^ 
which  authorized  the  issuing  a  new  patent  when  an  original  one  was 
invalid  by  accident,  inadvertence,  or  mistake,  and  without  any  fraud- 
ulent intent,  by  reason  of  the  terms  of  the  3d  section  of  the  act  of 
1793  not  having  been  complied  with :  ''  Provided,  however,  that  such 
new  patent  so  granted  shaU  in  all  respects  be  liable  to  the  same  mat- 
ters of  objection  and  defence  as  any  original  patent  granted  under  the 
said  first-mentioned  act.  That  no  public  use  or  privilege  of  the  in- 
vention BO  patented,  derived  from  or  after  the  grant  of  the  original 
patent,  either  under  any  special  license  of  the  inventor,  or  without  the 
consent  of  the  patentee  that  there  shall  be -free  public  use  th^reo^ 
shall  in  any  manner  prejudice  the  right  of  recovery  for  any  use  or 
violation  of  his  invention  after  the. grant  of  such  new  patent,  as  afoie* 
said."    4  Story,  2301. 


1 1  Stats,  at  Large,  818.  9  2  lb.  87.  86  lb.  117.  «4lb.559. 
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This  act  is  an  affinnance  of  the  principles  laid  down  by  this  court 
in  the  three  cases  before  referred  to ;  and  as  the  exception  to  the  pro- 
viso is  limited  to  a  use  of  the  invention  under  a  special  license  of 
the  inventor  after  the  grant  of  the  original  patent,  it  leaves  the  use 
prior  to  the  application  for  such  patent  clearly  obnoxious  to  the  prin- 
ciple established  in  2  Pet.  14, 15^  whereby  the  patent  would  become 
void. 

The  same  conclusion  follows  from  the  15th  section  of  the 
act  *  of  1836,  which  declares  that  if  the  thing  patented  «  had  [  *  208  J 
been  in  public  use,  or  on  sale,  with  the  consent  and  allow- 
ance of  the  patentee,  before  the  application  for  a  patent,"  judgment 
shall  be  rendered  for  the  defendant,  with  costs.  4  Story,  2511.  The 
case  before  us  is  one  of  this  description ;  the  defendants  use  the  in- 
vention of  Harley  for  four  months  before  his  application  for  a  patent; 
this  use  was  public,  and  not  only  with  his  express  consent  and  allow- 
ance, but  he  himself  made  the  rollers  on  the  plan  he  invented  during 
those  months,  from  the  time  when  he  had  ascertained  the  utility  of 
his  invention.  - 

It  would,  therefore,  be  no  strained,  if  not  the  fair  construction  of 
this  act,  if,  under  such  and  the  other  circumstances  in  evidence  in  the 
cause,  the  court  had  charged  the  jury  that  if  they  beUeved  the  wit- 
nesses, the  patent  subsequently  obtained  was  void.  The  circuit 
court,  however,  did  not  go  so  far;  they  held  that  the  defendants  might 
continue  to  use  the  invention,  without  saying  that  the  public  might 
use  it,  without  liability  to  the  plaintiffs,  in  which  we  think  there  was 
no  error  in  their  direction  to  the  jury ;  that  they  might  presume  a 
license  or  grant  from  Harley,  or  on  the  legal  e£fect  of  the  uncontro- 
verted  evidence  as  to  the  right  of  recovery  by  the  plaintiflEs,  or  on  the 
construction  of  the  acts  of  1793, 1800, 1832,  and  1836. 

The  remaining  exception  is  io  the  charge  of  the  court  below  on  the 
eiFect  of  the  7th  section  of  the  act  of  1839,  which  is  in  these  words  : 
^<  That  every  person  or  corporation  who  has,  or  shall  have  purchased 
or  constructed  any  newly-invented  machine,  manufacture,  or  compo- 
sition of  matter,  prior  to  the  application  by  the  inventor  or  discoverer 
of  a  patent,  shall  be  held  to  possess  the  right  to  use,  and  vend  to  others 
to  be  used,  the  specific  machine,  manufacture,  or  composition  of  mat- 
ter, so  made  or  purchased,  without  liability  therefor  to  the  inventor, 
or  any  other  person  interested  in  such  invention;  and  no  patent  shall 
be  held  invalid  by  reason  of  such  purchase,  sale,  or  use,  prior  to  the 
application  for  a  patent  as  aforesaid,  except  on  proof  of  abandonment 
of  such  invention  to  the  public,  or  that  such  purchase,  sale,  or  prior 
use,  has  been  for  more  than  two  years  prior  to  such  application  for  a 
patent."     Pamphlet  Laws,  1839,  74,  75. 
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The  object  of  this  proYision  is  evidently  twofold ;  first,  to  protect 
the  person  who  has  used  the  thing  patented,  by  having  pur- 
[  *  209  ]  *  chased,  constructed,  or  made  the  machine,  &c.,  to  which 
the  invention  is  applied,  fix)m  any  liability  to  the  patentee 
or  his  assignee.  Second,  to  protect  the  rights  granted  to  the  patentee 
against  any  infringement  by  any  other  persons.  This  relieved  him 
from  the  eiSects  of  former  laws  and  their  constmctions  by  this  court, 
unless  in  case  of  an  abandonment  of  the  invention,  or  a  continued 
prior  use  for  more  than  two  years  before  the  application  for  a  patent, 
while  it  puts  the  person  who  has  had  such  prior  use,  on  the  same 
footing  as  if  he  had  a  special  license  from  the  inventor  to  use  his  in* 
vention,  which,  if  given  before  the  application  for  a  patent,  would 
justify  the  continued  use  after  it  issued  without  liability* 

At  the  trial  below,  and  here,  the  plaintiff's  counsel  have  contended 
that  this  act  cannot  apply  to  the  present  case,  inasmuch  as  the  pro- 
tection it  affords  to  the  person  who  had  the  prior  use  is  confined  to 
the  specific  machine,  &c.,  and  does  not  extend  to  such  use  of  the  in- 
vention, or  thing  patented,  if  it  does  not  consist  of  a  machine,  &c.,  as 
contradistinguished  from  the  new  mode  or  manner  in  which  an  old 
machine  or  its  parts  operates,  so  as  to  produce  the  desired  effect ;  but 
we  think  that  llie  law  does  not  admit  of  such  construction,  whether 
we  look  at  its  words  or  its  manifest  objects,  when  taken  in  connection 
with  former  laws,  and  the  decisions  of  this  court  in  analogous  cases. 

The  words  "  such  invention  "  must  be  referred  back  to  the  preced- 
ing part  of  the  sentence,  in  order  to  ascertedn  the  subject-matter  to 
which  it  relates,  which  is  none  other  than  the  newly-invented  machine, 
manufacture,  or  composition  of  matter,  constituting  the  thing  pat^ 
ented ;  otherwise  these  words  become  senseless  when  the  invention 
is  not  strictly  of  a  machine,  &c.  Now,  in  the  present  case,  we  find 
the  invention  consists  solely  in  the  angular  direction  given  to  the  tube 
through  which  the  metal  is  conducted  into  the  cylinder  in  which  the 
roller  is  cast  Every  part  of  the  machinery  is  old,  the  roUer  itself  is 
no  part  of  the  invention,  and  cannot  be  the  machine,  manufacture,  or 
composition  of  matter,  contemplated  by  congress,  nor  can  the  word 
"  specific  "  have  any  practical  effect  unless  it  is  applied  to  the  thing 
patented,  whatever  it  may  be,  without  making  a  distinction  between 
a  machine,  Ace,  and  the  mode  of  producing  a  useful  result  by  the 
mere  direction  given  to  one  of  the  parts  of  an  old  machine. 
[  *  210  ]  Such  a  construction  *  is  not  justified  by  the  language  of  the 
law,  and  would  defeat  both  of  its  objects.  If  it  does  not 
embrace  the  case  before  us,  the  consequence  would  be  that  the  use  of 
the  invention,  under  the  circumstances  in  evidence,  would,  according 
to  the  decision  in  2  Pet  14, 15,  invalidate  the  patent ;  for  if  the  act 


Digitiz-ed  by  CjOOQIC 


JANUARY  TERM,  1843.  578 

M^Clnrg  V.  Eingsland.    1  H. 

operates  to  saye  the  avoidance  of  the  patent,  it  must,  of  conseqaenoe, 
protect  the  person  who  uses  the  invention  before  the  application  for 
a  patent  Both  objects  must  be  efiected,  or  both  must  fail,  as  both 
parts  of  the  act  refer  to  the  same  thing,  and  the  same  state  of  things, 
as  affecting  the  person  using  the  newly-invented  machine,  or  the  thing 
patented,  as  well  as  the  inventor.  Had  the  words  "  invention,"  or 
'<  thing  patented,"  been  used  instead  of  machine,  &c.,  there  could 
have  been  no  room  for  doubt  of  the  application  of  the  act  to  the  pres- 
ent case ;  and  by  referring  to  the  phraseology  of  the  different  acts  of 
congress  denoting  the  invention,  it  is  apparent  that,  though  there  is  a 
difference  in  the  words  used,  there  is  none  as  to  their  meaning  ox 
reference  to  the  same  thing.  Thus  we  find  in  the  14th  section  of  the 
act  of  1836,  relating  to  suits  for  using  ^  the  thing  whereof  the  exclu- 
sive right  is  secured  by  any  patent,"  in  the  15th,  "  his  invention,  his 
discovery,  the  thing  patented,"  ^  that  which  was  in  fieu^t  invented  or 
discovered,"  "  the  invention  or  discovery  for  which  the  patent  issued," 
"  that  of  which  he  was  the  first  inventor."  In  the  Ist  section  of  the 
act  of  1837,^  "  any  patent  for  any  invention,  discovery,  or  improve- 
ment," "  inventions  and  discoveries ; "  in  the  2d  section,  "  the  inven- 
tion ; "  in  the  3d,  «  invention  or  discovery ; "  in  the  4th,  "  patented 
inventions  and  improvements ; "  in  the  dth,  ^  the  thing  as  originally 
invented."    4  Story,  2610,  2611,  2546. 

We,  therefore,  feel  bound  to  take  the  words  "  newly-invented  ma- 
chine, manufacture,  or  composition  of  matter,"  and  '<  such  invention," 
in  the  act  of  1839,  to  mean  the  "  invention  patented,"  and  the  words 
<<  specific  machine,"  to  refer  to  ^^  the  thing  as  originally  invented," 
whereof  the  right  is  secured  by  patent,  but  not  to  any  newly-invented 
improvement  on  a  thing  once  patented.  The  use  of  the  invention 
before  an  application  for  a  patent,  must  be  the  specific  improvement 
then  invented  and  used  by  the  person  who  had  purchased,  constructed, 
or  used  the  machine  to  which  the  invention  is  applied;  so  construed, 
the  objects  of  the  act  of  1839  are  accomplished ;  a  different 
construction  would  *  make  it  necessary  to  carry  into  all  [  *  211  ] 
former  laws  the  same  literal  exposition  of  the  various  terms 
used  to  express  the  same  thing,  and  thereby  changing  the  law  accord- 
ing to  every  change  of  mere  phraseology,  make  it  a  labyrinth  of  in- 
extricable confusion. 

We  are,  therefore,  of  opinion  that  there  is  no  error  in  the  charge 
of  the  court  below,  and  that  its  judgment  be  affirmed. 
4H.646;  16H.62;  1  Wal.  681 ;  7  Wal.  588. 

1  b  Stats,  at  Lai^,  191. 
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Mabt  Ann  Connob  v.  Hbnby  Bradley  and  Maby,  his  Wife. 

1  H.  211. 

In  ejectment,  if  it  appear  that  the  letior  died  before  the  date  of  the  demise  laid  in  the 
deelaration,  the  plaintiff  cannot  reoorer. 

Reentry  for  non-payment  of  rent,  can  be  made  at  common  law  only  after  a  demand  of  the 
precise  sam  due,  at  a  conrenient  time  before  snnset  of  the  day  when  the  rent  was  payable, 
and  in  the  most  notorioas  place  upon  the  land,  thoogh  no  person  be  on  the  land  to  pay. 

Under  the  4  Geo.  II.  c.  28,  to  give  a  right  to  recover  in  ejectment  for  non-payment  of  rent, 
it  must  be  proved  that  on  some  day  between  the  time  when  the  rent  fell  dne  and  the  day 
of  the  demise,  there  was  not,  on  the  land,  sufficient  property  liable  to  distress  to  coanter- 
vail  the  arrears,  and  this  mnst  appear  fhmi  the  result  of  an  examination  of  every  part  of 
the  premises. 

Error  to  the  circuit  court  for  the  District  of  Columbia. 

The  bill  of  exceptions,  upon  which  the  decision  was  made,  is  set 
out  at  length  in  the  opinion  of  the  court  The  lease  in  question  was 
in  the  usual  form,  and  contained  covenants,  that  if  the 
[  *  212  ]  *  said  yearly  rent  of  $35  should  be  unpaid  at  the  expiration 
of  sixty  days  after  it  was  due,  and  no  sufficient  effects 
could  be  found  upon  the  premises,  whereon  to  levy  the  same,  it 
should  be  lawful  for  Prout,  his  heirs  or  assigns,  to  reenter  and  take 
possession  of  the  leased  premises;  and  that  if  at  any  time  or  times 
thereafter,  and  before  the  expiration  of  the  lea^e,  Parsons,  or  his 
heirs,  executors,  &c,,  should  pay  to  the  said  Prout,  his  heirs,  executors, 
administrators  or  assigns,  the  sum  of  $196.87 j^  over  and  above  all 
rents  for  said  piece  of  ground  that  might  then  be  in  arrear,  that  then 
the  said  Prout,  his  heirs,  &c.,  should  make  and  execute  a  good  and 
sufficient  deed  of  release  in  fee-simple  to  the  said  Parsons,  his  heirs, 
&C.,  for  the  said  piece  or  portion  of  ground 

Brent  and  Brenty  Jr.,  for  the  plaintiff  in  error. 

Bradley^  for  the  defendant 

[  *  214  ]      *  Daniel,  J.,  delivered  the  opinion  of  the  court. 

At  the  trial  below,  the  jury  having  returned  a  verdict  loi 
the  plaintifll  the  court  thereupon  adjudged  to  him  his  unexpired  term 
in  the  premises  claimed.  To  the  rulings  of  the  court  in  the  progress 
of  the  trial,  two  bills  of  exceptions  were  sealed  at  the  instance  of  the 
defendant  The  second  of  these  bills  is  adverted  to  merely  as  mak- 
ing a  part  of  the  history  of  this  cause.  The  questions  thereby  pre- 
sented as  growing  out  of  the  assessment  of  taxes  on  lots  in  the  city 
of  Washington,  and  the  modes  of  proceeding  by  the  corporate 
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authorities  to  subject  the  real  property  of  delinquents  to  sale  for 
arrears  of  taxes,  under  the  acts  of  congress  cypplicable  to  such  sub- 
jects, are  withdrawn  from  the  action  of  the  court  by  previous  and 
more  material  considerations  claiming  its  attention  under  the  first 
bill  of  exceptions ;  and  which,  in  the  view  of  the  court,  must  deter- 
mine the  rights  of  these  parties  in  their  present  attitude  here.  This 
bill  of  exceptions  is  in  the  following  words :  — 

Defendant's  first  exception.  —  On  this  trial  of  this  cause,  the  plain* 
tiflFs,  to  maintain  the  issue  on  their  part  joined,  gave  in  evidence  a 
lease  from  William  Prout  to  Joseph  B.  Parsons,  as  follows,  (copied 
in  page  18,)  and  proved  that  the  premises  in  question  are  the  same  as 
those  mentioned  in  said  lease ;  they  further  gave  evidence, 
to  show  that  Joseph  B.  Parsons  entered  into  the  •possession  [  •215  ] 
of  the  said  premises  under  the  said  lease,  and  continued  to 
occupy  them  until  his  death,  which  happened  some  time  in  the  year 
1813 ;  that  he  left  a  widow  and  seven  children,  of  whom  the  defend- 
ant is  one ;  that  his  widow  was  left  in  the  possession  thereof  at  his 
death,  and  remained  and  continued  in  said  possession  until  the  death 
of  said  William  Prout,  which  happened  some  time  in  the  year  1823 
that  previous  to  the  year  1815,  she  paid  to  the  said  William  Prout, 
$100  on  account  of  the  purchase  of  the  fee-simple  of  the  said  lot ; 
that  some  time  after  the  death  of  the  said  WiUiam  Prout,  the  said 
widow  of  Joseph  B.  Parsons  abandoned  the  possession  of  the  said 
premises  to  the  defendant,  and  the  defendant  took  possession,  thereon 
claiming  to  hold  the  leasehold  interest,  with  the  full  knowledge  and 
consent  of  said  widow,  and  of  the  children  of  said  Joseph  B.  Par- 
sons ;  that  the  defendant  thenceforth  paid  the  taxes  on  the  said  lot 
under  the  said  lease,  and,  from  time  to  time,  paid  various  sums  of 
money  on  account  of  the  rent  due  and  in  arrear  under  the  said  lease, 
and  of  the  accruing  rent ;  that,  as  appears  by  the  within  admission 
of  the  defendant  filed  in  this  cause,  marked  A,  and  as  follows,  (copied 
in  page  14,)  a  partition  of  the  estate  of  said  William  Prout  was  made, 
in  March,  1831,  among  his  children ;  that  by  that  partition,  the  said 
premises,  and  the  reversionary  interest  in  the  land  described  in  the 
said  lease,  was  assigned  Mary  Bradley,  one  of  the  plaintiffs,  in  fee- 
simple;  that  the  square  in  which  the  said  demised  premises  are 
situated,  was  divided  into  lots,  on  the  plan  of  the  city  of  Washing- 
ton ;  that  after  said  partition,  the  said  defendant  paid  moneys  on 
account  of  said  rent,  under  said  lease,  to  said  Mary  Bradley,  and 
also  paid  the  taxes  to  the  corporation  of  the  city  of  Washington,  as 
provided  in  said  lease,  to  the  year  1831 ;  that  she  failed  to  pay  the 
taxes  for  the  years  1831, 1832, 1833,  and  1834,  amounting  in  all  to 
the  sum  of  $44.33,  and  the  said  leasehold  interest  was  set  up  for 
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Rale,  and  it  not  producing  enough,  the  fee-simple  of  the  ground  da* 
scribed  in  said  lease  was  set  up  for  sale  for  taxes,  and  was  sold;  that 
at  the  time  of  the  said  tax  sale,  there  was  personal  property  on  the 
said  ground,  liable  for  said  taxes,  more  than  sufficient  to  pay  such 
taxes,  and  the  said  ground  was  improved  property,  having  a  dwelling- 
house  upon  it ;  that  after  said  tax  sale,  the  defendant  promised  the 

plaintifis  to  redeem  said  property,  and  failed  to  do  so  within 
[  *  216  ]  the  two  *  years  next  succeeding  said  sale ;  that  she  waited 

until  said  two  years  had  elapsed,  and  then  called  upon  Alli- 
son Nailor,  the  purchaser  thereof  at  said  tax  sale,  and  represented  to 
him  that  she  was  the  owner  of  the  said  property,  and  obtained  fix)m 
him  an  assignment  of  his  certificate  of  purchase  at  said  tax  sale; 
that  afterwards,  the  said  assignment  was  cancelled,  because  the  cor- 
poration could  make  no  deed  to  an  assignee,  and  the  said  Nailor 
received  a  conveyance  from  the  corporation  of  Washington,  and  then 
executed  a  conveyance  to  the  defendant  of  the  premises  in  question, 
and  the  defendant  then  set  up  a  claim  to  the  premises  in  fee-simple, 
and  adverse  to  the  plaintiffs ;  that  on  the  —  day  of  October,  1838, 
there  was  rent  due  and  in  arrear,  under  the  said  lease,  amounting  to 
$193 ;  and  that  there  was  not  more  than  $30  of  personal  property 
on  the  said  premises,  liable  to  distress  for  rent,  on  tiie  —  day  of  Oc- 
tober, or  at  the  time  of  bringing  this  action ;  and  here  the  plainti£b 
rested.  And  thereupon,  the  defendant,  by  her  counsel,  prayed  the 
court  to  instruct  the  jury  that,  under  the  evidence  aforesaid,  the 
plaintiffs  are  not  entitied  to  recover  in  this  action ;  which  instruction 
the  court  refused  to  give,  and  the  defendant  excepts  thereto,  and 
prays  the  court  to  sign  and  deal  this  bill  of  exceptions,  which  is  done 
accordingly. 

W.  Cranch,  [l,  8.] 

James  S.  Morsell.  [l.  s.] 

By  a  comparison  of  the  &cts  set  out  in  this  bill,  with  the  first 
count  in  the  declaration,  it  will  be  seen  that  the  plaintiff  has  counted 
upon  a  lease  to  him  from  William  Prout  of  the  date  of  January, 
1827,  when  it  is  manifest  by  the  proofs  adduced  by  the  plaintiff^  that 
Prout  died  in  1823,  four  years  previously  to  the  existence  of  the  lease. 
This  irreconcilable  contradiction  between  the  different  parts  of  the 
plaintiff's  title,  as  dependent  upon  the  first  count,  it  is  unnecessary  to 
comment  upon,  as  this  counsel  was  understood,  in  the  argument,  to 
admit  its  effects  as  conclusive  to  prevent  a  recovery  under  that  count 

Had  the  plaintiff  in  ejectment  a  right  to  recover  under  the  demise 
from  Bradley  and  wife,  upon  the  second  count  ?  The  foundations 
for  the  recovery  contended  for  on  behalf  of  the  plaintiff  are,  a  for- 
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feitore  of  tenure  by  the  defendants,  and  a  right  of  reentry  in  the 
plaintiff,  for  a  breach  of  the  condition  in  the  lease  of  the  premiseSi 
by  the  father  of  Mary  Bradley,  one  of  the  lessors  of  the 
•plaintiff,  to  Joseph  B.  Parsons.  It  is  a  settled  rule  at  the  [  *  217  ] 
common  law,  that  where  a  right  of  reentry  is  claimed  on 
the  ground  of  forfeiture  for  non-payment  of  rent,  there  must  be  proof 
of  a  demand  of  the  precise  sum  due,  at  a  convenient  time  before 
sunset  on  the  day  when  the  rent  is  due,  upon  the  land,  in  the  most 
notorious  place  of  it,  even  though  there  be  no  person  on  the  land  to 
pay.  1  Saund.  287,  note  16,  in  which  are  cited  1  Leon.  306 ;  Cro. 
Eliz.  209;  Plowd.  172,  b;  10  Rep.  129;  Co.  Litt  201,  b;  4  Leon. 
117 ;  7  T.  R.  117 ;  and  numerous  other  authorities.  See  also  upon 
the  same  point,  Doe  ex  dem.  Wheeldon  v.  Paul,  3  Car.  &  Payne, 
613,  (14  Eng.  Com.  Law,  483 ;)  and  Roe  ex  dem.  West  v,  Davis,  7 
East,  363.  In  this  case  no  proof  is  adduced  or  even  pretended  of  a 
compliance  with  any  one  of  the  requisites  just  enumerated. 

But  this  suit  is  said  not  to  be  prosecuted  upon  rules  of  practice  at 
the  common  law,  but  under  the  authority  of  the  statute  of  4  Geo.  II. 
c.  28,  which  is  in  force  in  Washington  county.  We  will  inquire 
^  how  far  the  decisions  upon  the  interpretation  of  this  statute  have 
been  fulfilled  in  the  case  before  us.  In  Doe  v.  Lewis,  1  Burr.  619, 
620,  the  court  say  that  this  statute  prescribes  a  method  of  proceed- 
ing in  ejectment  in  two  cases,  namely,  one  in  case  of  judgment 
against  the  casual  ejector ;  the  other  in  case  of  its  coming  to  trial. 
In  the  former,  an  affidavit  must  be  made  in  the  court  where  the  suit 
is  depending,  that  half  a  year's  rent  was  due  before  the  declaration 
was  served,  and  that  no  sufficient  distress  was  to  be  found  on  the 
premises  countervailing  the  arrears  then  due,  and  that  the  lessor  had 
power  to  reenter ;  in  the  latter,  (that  of  a'  trial,)  the  same  things 
must  be  proved  upon  the  trial ;  therefore,  it  is  held  that  this  statute 
does  not  extend  to  cases  where  there  is  a  sufficient  distress  upon  the 
premises,  and  consequently  in  Such  cases  the  lessor  must  proceed  at 
common  law  as  before  the  statute.  To  the  same  effect  is  the  decis- 
ion in  Doe  ex  dem.  Foster  v.  Wandlass,  7  T.  R.  117.  It  has  been 
expressly  ruled  that  under  the  statute  of  4  Geo.  11.  there  must  be 
proof  that  on  some  day  or  period  between  the  time  at  which  the 
rent  fell  due  and  the  day  of  the  demise,  there  was  not  a  sufficient 
distress  on  the  premises.  Doe  ex  dem.  Smelt  v.  Fuchau,  15  East, 
286 ;  and  further,  that  evidence  must  be  adduced  showing  an  exam- 
ination of  every  part  of  the  premises,  and  that  where  a  par- 
ty omitted  to  *  enter  a  cottage,  this  was  deemed  an  insuffi-  [  *  218  ] 
cient  search.  2  Bro.  and  Bing.  514,  (6  Eng.  Com.  Law.) 
Of  the  two  demises  laid  in  the  declaration,  the  first  is  in  January, 
VOL.  XIV.  49  r^         ^ 
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1827,  the  second  on  the  1st  of  January,  1838.  Turning  to  the  first 
bill  of  exceptions,  we  find  it  stated  as  having  been  proved,  that  on 
the  — day  of  October,  1838,  there  was  rent  due  and  in  airear, 
amounting  to  (193 ;  next,  that  there  was  not  more  than  $30  value 
of  personal  property  on  the  premises  liable  to  distress  for  rent  on  the 
—  day  of  October,  or  at  the  time  of  bringing  this  action.  It  will 
thus  be  perceived  that  the  proofs  by  the  plaintiff*  in  ejectment  fall 
short  of  the  requirements  of  the  statute  in  the  following  particulars, 
namely,  in  failing  to  show  that  any  examination  had  been  made  to 
ascertain  what  amount  of  personal  property  was  upon  the  premises 
at  any  time,  or  that  there  was  any  one  day  or  period  of  time  be- 
tween the  accrual  of  the  rent  for  six  months,  and  the  date  of  either 
demise,  at  which  there  was  a  deficiency  of  personal  property  on  the 
premises  countervailing  (to  adopt  the  language  of  the  courts)  the 
arrears  then  due,  for  the  last  demise^  is  dated  January  1, 1838,  the 
deficiency  is  averred  to  have  been  in  the  month  of  October  follow- 
ing; the  declaration  was  served  in  November,  1838,  a  still  later 
period  of  time. 

For  these  defects  in  the  case  made  by  the  plaintiff  in  ejectment,  it 
is  the  opinion  of  this  court  that  the  instruction  prayed  by  the  de- 
fendant, as  set  forth  in  the  first  bill  of  exceptions,  ought  to  have  been 
given ;  that  in  refusing  such  instruction  the  circuit  court  has  erred. 
Its  judgment  must  therefore  be  reversed. 


Lessee  of  Sarah  L  Jewell,  and  others,  Plaintif&  in  Error,  v.  Ben- 
jamin Jewell  and  others,  Defendants. 

1  H.  219. 

Declarations  of  the  deceased  hosband  of  one  of  the  plamtifiti,  claiming  as  heir  of  her 
father,  that  his  wife's  mother  was  not  married  to  her  father,  are  admissible. 

A  pablication,  by  the  plaintiff's  fiither,  of  a  notice  in  a  newspaper,  to  the  efiect  that  bei 
mother  was  not  his  wife,  made  soon  after  they  ceased  to  cohabit,  is  admissible  as  part  of 
the  rt»  gesta  connected  with  the  cohabitation  and  separation. 

An  instmction  which  has  the  effect  to  withdraw  from  the  jary  any  matter  of  fact  which  if 
open  on  the  evidence,  is  erroneous. 

Whether  under  the  laws  of  Qeoigia  or  of  South  Carolina,  a  ralid,  legal  marriage  can  be 
made  by  an  agreement  of  the  parties,  in  the  presence  of  friends,  to  marry,  before  any  sex- 
ual intercourse  between  them,  and  followed  by  cohabitation,  the  court  was  equally  divided 
in  opinion. 

Error  to  the  circuit  court  of  the  United  States  for  the  district  of 
South  Carolina. 
The  case  is  stated  in  the  opinion  of  the  court 

Ooxe  and  I^garS^  (attorney-general,)  for  the  plaintiflGs. 

Bunt^  contriu 
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•  Taney,  C.  J.,  delivered  the  opinion  of  the  court.  [  *  228  ] 

This  is  an  action  of  ejectment  brought  by  the  plaintiffs 
in  error  against  the  defendants,  to  recover  a  house  and  lot  in  the 
city  of  Charleston,  in  South  Carolina.  The  plaintiffs  claim  to  be 
the  lawful  wife  and  children  of  Benjamin  Jewell,  deceased,  who,  it 
is  admitted,  died  intestate  and  siesed  of  the  premises  in  question. 
The  defendants  also  claim  to  be  the  lawful  children  of  the  same 
Benjamin  Jewell,  by  Sophie  Stome,  who,  before  her  mairiage,  was 
named  Sophie  Prevost,  who  is  still  living  and  has  conveyed 
all  *her  iaterest  to  her  children,  and  the  rights  of  the  parties  [  *  229  ] 
depend  altogether  upon  the  validity  of  this  marriage. 

At  the  trial  in  the  circuit  court,  the  verdict  and  judgment  being  in 
favor  of  the  defendants,  the  case  is  brought  here  by  a  writ  of  error, 
sued  out  by  the  plaintiffs. 

The  questions  before  this  court  appear  in  the  two  bills  of  excep- 
tion taken  by  the  plaintiffs.  The  testimony  as  set  forth  in  the  record 
is  voluminous,  and  in  many  instances  contradictory.  But  a  very 
brief  statement  will  show  the  points  of  law  which  have  been  brought 
here  for  revision,  and  it  is  unnecessary  to  incumber  the  case  with  the 
mass  of  testimony  which  was  offered  to  the  jury  by  the  respective 
parties,  in  order  to  prove  or  disprove  the  marriage  la  controversy. 

The  plaintiffs  proved  the  marriage  of  Benjamin  Jewell,  on  the 
30th  of  June,  1812,  with  Sarah  Isaacs,  one  of  the  lessors ;  and  that 
the  other  lessors  of  the  plaintiff  are  the  issue  of  that  marriage. 

The  defendants,  in  order  to  show  that  they,  and  not  the  plaintiffs, 
were  the  heirs  at  law  of  Benjamin  Jewell,  examined  Sophie  Storne, 
who  stated  that  she  was  married  to  Benjamin  Jewell,  at  Savannah, 
in  Georgia,  in  1794,  or  1795,  by  a  magistrate  whose  name  she  did 
not  recollect,  in  the  presence  of  several  witnesses ;  that  the  said  Jewell 
was  a  Jew,  and  the  witness  a  Catholic ;  that  her  mother  would  not 
consent  that  she  should  be  married  according  to  the  Jewish  form, 
and  that  Jewell  would  not  consent  to  be  married  according  to  their 
form,  and  on  that  account  they  were  married  by  a  magistrate ;  that 
they  lived  together  as  man  and  wife  many  years,  and  that  the  de- 
fendants are  the  issue  of  that  marriage ;  that  they  at  length  separated, 
and  she  having  heard  that  Jewell  was  married  again,  thought  that 
she  also  had  a  right  to  marry,  and  accordingly  married  a  certain  Jo- 
seph Storne,  with  whom  she  lived  some  years,  and  who  is  since 
dead.  Various  acts  and  declarations  of  the  parties,  and  the  general 
reputation  in  the  places  where  they  lived,  were  also  offered  in  evi- 
dence on  the  part  of  the  defendants,  to  prove  that  the  said  Jewell 
and  Sophie  had  lived  together  as  man  and  wife,  and  had  constantly 
acknowledged  and  spoke  of  each  other  as  such. 
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To  rebut  this  evidence,  and  to  show  that  the  connection  of  the 

parties  was  merely  concubinagei  and  not  marriage,  several  instni- 

ments  of  writing,  alleged  to  have  been  executed  by  them, 

[  *  230  ]  at  *  different  times,  were  offered  in  evidence  on  the  part  of 

the  plaintiffs,  and  also  various  acts  of  the  parties  and  the 

general  reputation  in  the  places  where  they  lived 

After  this  evidence  on  the  part  of  the  plaintif!s  and  defendants  had 
been  given  to  the  jury,  the  plaintifb  offered  the  declarations  of  one 
Simons,  (the  deceased  husband  of  one  of  the  defendants,)  that  his 
wife's  mother  was  not  married  to  her  father.  It  was  objected  to  by 
the  defendants,  and  rejected  by  the  court 

The  plaintiffs  also  further  gave  in  evidence  that  the  separation  took 
place  in  Charleston,  in  the  month  of  December,  1810,  where  it  was 
admitted  that  the  parties  had  been  living  together  for  many  years, 
and  then  produced  a  file  of  the  Charleston  Courier  for  the  year  1811, 
and  proved  that  the  manuscripts .  or  originals  from  which  the  paper 
of  that  day  was  published  are  lost  or  mislaid ;  that  it  was  at  that 
time  the  leading  commercial  paper  in  Charleston ;  and  thereupon 
offered  to  read  from  the  file  the  following  notice,  as  published  on  the 
22d  of  January,  1811,  and  for  three  successive  weeks  firom  that  time, 
namely :  — 

«  NOTICE. 

<<  The  subscriber  forbids  all  persons  firom  giving  credit  to  Mrs.  So- 
phie Prevost  on  his  account,  as  he  will  pay  no  debts  whatever  she 
may  contract.  Benjamin  Jewell." 

But  the  court  refused  to  allow  the  evidence  to  be  read ;  and  these 
two  points  of  evidence  form  the  subject  of  the  first  exception. 

The  second  exception  brings  up  the  question  as  to  what  consti- 
tuted a  legal  marriage  in  Georgia  and  South  Carolina,  in  one  or  the 
other  of  which  States  the  parties  had  always  lived  firom  the  time  of 
their  original  connection.  Several  instructions  were  asked  for  on 
both  sides,  some  of  which  would  appear  not  to  have  been  contro- 
verted ;  and  the  points  before  this  court  will  be  better  rmderstood,  by 
excluding  all  the  prayers  on  both  sides  which  do  not  form  a  part  of 
the  exception,  and  are  therefore  not  now  the  subjects  of  review  in 
this  court  The  exception  is  confined  to  the  third  and  sixth  instruo 
tions  asked  for  by  the  plaintiffs,  and  to  the  first  asked  for  by  the  de- 
fendants.    They  are  as  follows :  — 

3.  That  if  the  jury  do  not  believe  that  Benjamin  Jewell  and 
Sophie  Prevost  were  married  by  a  magistrate  in  Savannah,  in  the 
year  1796,  or  before  that  time,  then  there  is  no  evidence  of 
•  231  ]  a  •  marriage  before  them,  on  which  they  can  find  the  de- 
fendants to  be  the  legitimate  heirs  of  Benjamin  JewelL 
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6.  That  a  promise  to  mairy  at  a  future  time,  followed  by  cohabi- 
tation, does  not  constitute  marriage,  though  the  promise  be  accepted 
at  the  time  when  it  was  made. 

Defendant's  prayer.  1.  That  if  the  jury  believe  that  before  any 
sexual  connection  between  Sophie  Preyost  and  Benjamin  Jewell, 
they,  in  the  presence  of  her  family  and  his  Mends,  agreed  to  marry, 
and  did  afterwards  live  together  as  man  and  wife,  the  tie  was  indis- 
soluble even  by  mutual  consent 

Whereupon  the  court  gave  the  instruction  requested  by  the  de- 
fendant, and  refused  the  third  instruction  asked  for  by  the  plaintiii^ 
and  upon  the  sixth  directed  the  jury  that  if  the  contract  be  made 
per  verba  de  prcesenti^  and  remains  without  cohabitation,  or  if  made 
p&r  verba  de  futurOy  and  be  followed  by  consummation,  it  amounts 
to  a  valid  marriage,  and  which  the  parties  (being  competent  as  to 
age  and  consent)  cannot  dissolve ;  and  it  is  equally  binding  as  if 
made  in  fade  ecclesice.  To  this  refusal  and  instruction  the  plsdntiff 
excepted. 

We  proceed  to  examine  the  questions  presented  by  these  excep- 
tions in  the  order  in  which  they  are  stated. 

The  first  point  in  the  first  exception  is  upon  the  rejection  of  the 
declarations  of  Simons,  the  deceased  husband  of  one  of  the  defend- 
ants. It  is  true  that  Simons  cannot  be  presumed  to  have  known  of 
his  own  personal  knowledge  the  particular  fact  of  which  he  was 
speaking,  and  he  must  have  made  the  statement  upon  information 
derived  firom  others.  He  does  not  appear  to  have  named  the  person 
from  whom  he  obtained  his  information,  nor  to  have  stated  that  his 
knowledge  was  derived  fiK>m  the  general  understanding  and  reputa- 
tion in  his  wife's  family.  But  the  knowledge  of  events  of  this  de- 
scription most  generally  exists  in  every  family,  and  hence  the  declar- 
ations of  one  of  its  members  is  admissible,  although  he  does  not 
mention  the  source  firom  which  he  derived  his  information ;  and  such 
declarations  are  equally  admissible,  whether  his  connection  with  the 
family  is  by  blood  or  marriage.  In  the  case  of  Vowles  v.  Young, 
13  Ves.  140,  testimony  precisely  similar  to  that  now  oflFered  was  re- 
ceived*; and  we  think  the  declarations  of  Simons  ought  to  have  been 
admitted,  and  that  the  circuit  court  erred  in  rejecting  them. 

*  The  second  point  in  this  exception  was  upon  the  ad-  [  *  232  1 
missibility  of  the  advertisement  in  the  Charleston  Courier ; 
and  upon  this  point  also  we  differ  in  opinion  with  the  circuit  court 

It  was  admitted  that  the  parties  had  cohabited  together  for  a  long 
time,  and  that  the  defendants  were  the  issue  of  that  intercourse ;  and 
in  order  to  prove  that  their  mother  was  married  to  Jewell,  the  acts 
and  declarations  of  the  parties  during  their  cohabitation  were  offered 
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in  evidence  by  the  defendants,  (and  were  unquestionably  admissible,) 
to  prove  that  during  that  time  she  was  acknowledged  and  treated  by 
Jewell  as  his  lawful  wife.  Acts  and  declarations  were  also  offered 
on  the  part  of  the  plaintiffs,  to  prove  the  contrary.  The  separation 
took  place  in  December,  1810,  in  Charleston,  where  the  parties  had 
lived  together  for  many  years,  and  this  advertisement  appeared  in 
the  principal  commercial  paper  of  the  place  in  the  January  following. 
It  was  offered  by  the  plaintiff,  like  the  acts  and  declarations  above 
mentioned,  on  his  part  to  rebut  the  testimony  which  had  been  given 
by  the  defendants ;  and  this  advertisement  would  manifestly  have 
been  admissible  on  the  same  rules  of  evidence,  if  it  had  appeared 
while  the  parties  were  still  living  together,  or  at  the  moment  of  sep- 
aration. And  although  they  had  parted  a  short  time  before  the  pub- 
lication, yet  it  followed  so  immediately  afterwards  that  it  must  be 
regarded  as  a  part  of  the  res  gestce,  and  as  one  of  the  circumstances 
connected  with  the  separation  and  previous  cohabitation.  Whether 
it  was  inserted  by  JeweU  or  not,  and  if  it  was,  what  were  his  mo- 
tives for  so  doing,  are  questions  for  the  consideration  of  the  jury,  and 
not  for  the  court.  The  plaintiff  had  a  right  to  show  the  fact  that 
such  an  advertisement  did  appear  at  the  time  mentioned,  and  it  was 
with  the  jury  to  determine  the  degree  of  weight,  if  any,  to  which 
this  fact  was  entitled,  taking  into  consideration  all  the  circumstances 
under  which  it  appeared. 

As  relates  to  the  points  contained  in  the  second  exception,  we 
think  the  court  were  right  in  refusing  the  third  instruction  requested 
by  the  plaintiffs.  In  order  to  explain  the  question  intended  to  be 
raised  by  this  prayer,  it  is  proper  to  state  that,  in  addition  to  the  tes- 
timony of  Sophie  Stome,  hereinbefore  mentioned,  certain  acts  and 

declarations  of  the  parties,  which  it  is  not  necessary  to  set 
[  •  233  ]  forth  at  large,  were  given  in  evidence  by  the  defendants,  *  by 

other  witnesses,  to  prove  that  the  parties  were  married  at 
Savannah  about  the  time  mentioned  by  Sophie  Stome,  and  before 
they  cohabited  together.  The  plaintiff,  on  the  contrary,  in  order  to 
prove  that  they  were  not  married,  and  that  she  went  to  live  with  him 
as  his  concubine,  offered  in  evidence  a  paper,  purporting  to  be  digned 
by  the  parties,  and  dated  March  the  10th,  1796,  by  which  there  was 
an  open  and  plain  agreement  on  her  part  to  become  the  udstress  of 
JewelL  The  paper  is  gross  and  indecent  in  its  language,  and  it  is 
unnecessary  to  state  more  particularly  its  contents.  The  third  in- 
struction asked  for  by  the  plaintiff  is  founded  upon  /the  assumption 
that  this  paper  is  genuine,  and  insists  that,  if  the  marriage  did  not 
take  place  before  its  date,  then  the  intercourse  began  under  this 
agreement,  and  their  subsequent  cohabitation  must  be  presumed  t/» 
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have  been  of  the  same  deBcription,  unless  an  actual  marriage  after- 
wards was  proved.  But  the  answer  to  the  argument  is,  that  the  au- 
thenticity of  the  paper  is  denied  by  the  defendants,  who  contend 
that  it  was  fabricated  by  Jewell,  or,  if  signed  by  Sophie,  that  she  was 
entrapped  and  deceived,  and  ignorant  of  its  contents.  The  question, 
therefore,  is  open  to  the  jury,  upon  the  whole  evidence,  to  determine 
upon  what  terms  and  in  what  character  the  connection  originally 
began  ;  and  the  evidence  offered  by  the  defendants,  that  they  lived 
together  for  so  many  years  as  man  and  wife,  and  treated  and  spake 
of  each  other  as  such,  are  certainly  admissible  to  show  that  a  mar- 
riage had  taken  place  between  them  at  some  time  or  other,  and 
whether  before  or  after  the  date  of  the  paper  could  not  be  material. 

The  residue  of  the  instructions  contained  in  this  exception  all  in- 
volve the  question  as  to  what  constituted  marriage,  at  the  time  of 
this  cohabitation,  by  the  laws  of  Greorgia  and  South  Carolina.  The 
question  has,  of  course,  no  concern  with  the  nature  and  character  of 
the  union  of  man  and  wife  in  a  religious  point  of  view.  But  regard- 
ing it  (as  a  court  of  justice  must  do)  merely  as  a  civil  contract,  and 
deciding  in  what  form  it  ought  to  have  been  celebrated  in  order  to 
give  the  parties  the  legal  rights  of  property  which  belong  to  the  hus- 
band or  the  wife,  and  to  render  the  issue  legitimate,  the  circuit  court 
held,  and  so  instructed  the  jury,  that  if  they  believed  that,  before  any 
sexual  connection  between  the  parties,  they,  in  the  presence 
of  her  family  and  friends,  *  agreed  to  marry,  and  did  after-  [  *  234  ] 
wards  live  together  as  man  and  wife,  the  tie  was  indissolu- 
ble even  by  mutual  consent ;  and  that  if  the  contract  be  made  per 
verba  de  prceserUi^  and  remains  without  cohabitation,  or  if  made  per 
verba  de  futuroy  and  be  followed  by  consummation,  it  amounts  to  a 
valid  marriage,  and  which  the  parties  (being  competent  as  to  age 
and  consent)  cannot  dissolve,  and  that  it  is  equally  binding  as  if 
made  in  fade  ecclesice. 

Upon  the  point  thus  decided,  this  court  is  equally  divided,  and  no 
opinion  can  therefore  be  given.  Upon  the  questions,  however,  con- 
tained in  the  first  exception,  the  judgment  of  the  circuit  court  must 
be  reversed,  and  a  venire  de  novo  awarded. 


The  President  and  Directors  of  the  Bane  of  the  Metropolis, 
Plaintiffs  in  Error,  v.  The  President,  Directors,  and  Company 
OF  THE  New  England  Bank,  Defendants. 

I  H.  234. 

If  negotiable  paper,  not  at  maturity,  be  indorsed  and  delivered  to  a  bank  merely  tor  coUeo 
tion,  and  be  sent  by  such  bank  to  another  bank  for  oollectiun,  without  notice  that  it  doM 
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not  belong  to  the  former,  the  latter  maj  retain  the  paper  and  its  proceeds  to  satisfy  a  claim 
for  a  general  balance  against  the  former,  if  that  balance  has  been  allowed  to  arise  and  re- 
main on  the  faith  of  receiving  payment  from  snch  collections,  pnnnaDt  to  a  nsage  between 
the  two  banks. 

Error  to  the  circuit  court  for  the  District  of  Columbia.  It  ap- 
peared at  the  trial  that  certain  negotiable  paper,  payable  at  fiatuie 
days  by  persons  in  the  District,  was  indorsed  by  the  New  England 
Bank,  in  Boston,  to  the  Commonwealth  Bank,  in  Boston,  without 
any  consideration,  and  merely  that  the  latter  might  collect  the  same 
for  account  of  the  former.  This  paper  was  sent  by  the  Common- 
wealth Bank  to  the  Bank  of  the  Metropolis,  under  a  usage  which  is 
stated  in  the  opinion  of  the  court  At  the  trial  of  the  action,  which 
was  brought  by  the  New  England  Bank  against  the  Bank  of  the 
Metropolis,  to  recover  the  proceeds  of  this  paper,  the  plaintiffs  recov- 
ered judgment,  and  the  defendants  took  the  following  bill  of  excep- 
tions. 
[  *  236  ]  *  The  counsel  for  defendants  prayed  the  court;  to  instruct 
•  the  jury,  that,  if  they  shall  believe  from  the  said  evidence 
that  the  Commonwealth  Bank  did  for  a  series  of  years  transact  busi- 
ness with  defendants,  and  did  from  time  to  time  transmit  notes  and 
other  commercial  paper  to  defendants  for  collection,  which  were  all 
treated  by  both  parties  as  if  the  same  were  the  property  of  the  said 
Bank  of  the  Commonwealth,  who  were  credited  in  their  account 
current  with  the  proceeds,  and  charged  with  the  costs  and  expenses, 
which  accounts  were  from  time  to  time  adjusted  upon  these  princi- 
ples ;  that  the  notes  and  paper  mentioned  in  said  letter  of  13th  Jan- 
uary, 1838,  were  indorsed  and  transmitted  in  the  ordinary  course  of 
business,  without  any  notification  that  any  other  party  or  person  had 
any  interest  in  said  paper,  were  thus  received  by  defendants,  and 
held  by  them ;  and  while  thus  held  by  them,  the  said  Commonwealth 
Bank  became  insolvent  or  embarrassed  in  its  circumstances;  and 
after  such  embarrassment,  the  letters  aforesaid  of  the  13th  January, 
1838,  were  written ;  and  at  the  time  of  their  receipt  by  defendants, 
said  embarrassed  state  of  said  Commonwealth  Bank  was  known  to 
defendants,  and  there  was  at  that  period  a  large  balance  on  general 
account  due  defendants  from  said  Commonwealth  Bank,  and  the 
said  paper  was  all  regularly  indorsed  by  the  cashier  of  said  Com- 
monwealth Bank  to  defendants ;  the  said  defendants  had  a  right  to 
receive  said  paper,  and  the  proceeds  when  recovered,  until  such  bal- 
ance was  paid ;  and  plaintiflfe  are  not  entitled  to  recover; 
\  *2S7  ]  •which  instruction,  as  prayed,  the  court  refused  to  give. 

Coze^  for  the  plaintiffs  in  error. 
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Bradley^  for  the  defendant. 

Tanbt,  C.  J.,  delivered  the  opinion  oi  the  court 

K  this  were  a  question  between  the  two  Boston  banks,  and  the 
case  depended  upon  their  respective  rights,  the  plaintiif  in  the  court 
below  would,  undoubtedly,  have  been  entitled  to  recover ; 
*  for  it  is  admitted,  that  although  the  notes  and  bills  were  [  *  238  ] 
Indorsed  to  the  Commonwealth  Bank  by  the  cashier  of  the 
New  England  Bank,  yet  no  consideration  was  given  for  them ;  nor 
any  advances  of  money  made  upon  them ;  and  they  were  placed  in 
the  hands  of  the  first^mentioned  bank,  as  the  agent  of  the  other, 
merely  for  the  purpose  of  collection.  The  question,  however,  is  a 
different  one  between  the  parties  to  tiiis  suit,  and  its  solution  must 
depend,  not  upon  the  nature  of  the  transactions  between  these  two 
banks,  but  upon  the  dealings  between  the  Commonwealth  Bank  and 
the  Bank  of  the  Metropolis. 

It  appears  from  the  evidence  offered  by  the  plaintiff  in  error  that, 
for  several  years  prior  to  the  insolvency  of  the  Commonwealth  Bank, 
(which  happened  in  January,  1838,)  there  had  been  mutual  and 
extensive  dealings  between  the  two  last-mentioned  banks,  and  an 
account  current  between  them,  in  which  tiiey  mutually  credited  each 
other  with  the  proceeds  of  all  paper  remitted  for  collection  when  re- 
ceived, and  charged  all  costs  of  protest,  postage,  &c.  Accounts  were 
regularly  transmitted  from  the  one  to  the  other,  and  settled  upon 
these  principles ;  and  upon  the  face  of  the  paper  transndtted,  it  al« 
ways  appeared  to  be  the  property  of  the  respective  banks,  and  to  be 
remitted  by  each  of  them  on  its  own  account 

The  balances  in  the  account  current  fluctuated  according  to  the 
amount  of  paper  they  respectively  transmitted,  and  these  balances 
it  would  seem  were  generally  suffered  to  remain  until  they  were  re- 
duced by  the  proceeds  of  the  notes  and  bills  deposited  with  each 
other  in  the  usual  course  of  their  business.  Thus,  in  November, 
1837,  the  Bank  of  the  Metropolis  was  debtor  upon  the  account  in  the 
sum  of  (2,200 ;  but  in  January,  1838,  when  notice  of  the  failure  of 
the  Commonwealth  Bank  was  received,  that  balance  had  been  ex- 
tinguished, and  the  last-mentioned  bank  was  debtor  in  the  sum  of 
02,900.  It  is  not  suggested  that  any  information  of  the  interest  of 
tiie  New  England  Bank  in  the  paper  in  question,  was  ever  commu- 
nicated to  the  Bank  of  the  Metropolis,  until  after  the  insolvency  of 
the  Commonwealth  Bank.  And  the  question  is,  whether  the  plain- 
tiff in  error  has  a  right  to  retain  the  proceeds  of  the  notes  then  in  its 
bands  to  cover  the  balance  of  account  due  upon  these  transactions. 

If  the  notes  remitted  had  been  the  property  of  the  Common- 
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[  *239  ]  wealth  *  Bank,  there  would  be  no  doubt  of  the  right  to 
retain ;  because  it  has  been  long  settled,  that  wherever  a 
banker  has  advanced  money  to  another,  he  has  a  lien  on  all  the  paper 
securities  which  are  in  his  hands  for  the  amount  of  his  general 
balance,  unless  such  securities  were  delivered  to  him  under  a  particu- 
lar agreement. 

The  paper  in  question  was,  however,  the  property  of  the  New 
England  Bank,  and  was  indorsed  and  delivered  to  the  Common* 
wealth  Bank  for  collection,  without  any  consideration,  and  as  its 
agent  in  the  ordinary  course  of  business;  it  being  usual,  and  indeed 
necessary,  so  to  indorse  it,  in  order  to  enable  the  agent  to  receive  tiie 
money.  Yet,  the  possession  of  the  paper  was  primd  facie  evidence 
that  it  was  the  property  of  the  last-mentioned  bank ;  and  without 
notice  to  the  contrary,  the  plaintiff  in  error  had  a  right  so  to  treat  it, 
and  was  under  no  obligation  to  inquire  whether  it  was  held  as  agent 
or  as  owner ;  and  if  an  advance  of  money  had  been  made  upon  this 
paper  to  the  Commonwealth  Bank,  the  right  to  retain  for  that  amount 
would  hardly  be  disputed. 

We  do  not  perceive  any  difference  in  principle  between  an  advance 
of  money  and  a  balance  suffered  to  remain  upon  the  faith  of  these 
mutual  dealings.  In  the  one  case  as  well  as  the  other,  credit  is  given 
upon  the  paper  deposlited  or  expected  to  be  transmitted  in  the  usual 
course  of  the  transactions  between  the  parties. 

There  does  not,  indeed,  appear  to  have  been  any  express  agree- 
ment that  those  balances  should  not  be  immediately  drawn  for ;  but 
it  may  be  implied  from  the  manner  in  which  the  business  was  con- 
ducted ;  and  if  the  accounts  show  that  it  was  their  practice  and  un- 
derstanding to  allow  them  to  stand  and  await  the  collection  of  the 
paper  remitted,  the  rights  of  the  parties  are  the  same  as  if  there  had 
been  a  positive  and  express  agreement ;  and  such  mutual  indulgence 
on  these  balances  would  be  a  valid  consideration ;  and,  like  the  actual 
advance  of  money,  give  the  plaintiff  in  error  a  right  to  retain  the 
amount  due  on  closing  the  account 

It  is  evident  that  a  loss  must  be  sustained  either  by  the  plaintiff  or 
defendant  in  error,  by  the  failure  of  the  Commonwealth  Bank.  We 
see  no  ground  for  maintaining  that  there  is  any  superior  equity  on 
the  side  of  the  New  England  Bank.  It  contributed  to  give 
[  •  240  ]  to  the  corporation  which  has  proved  insolvent,  *  credit  with 
the  plaintiff  in  error,  by  the  notes  and  bills  which  it  placed 
in  its  hands  to  be  sent  to  Washington  for  collection,  indorsed  in  such 
a  form  as  to  make  them  primd  fade  the  property  of  the  Common- 
wealth Bank,  and  enabled  it  to  deal  with  them  as  if  it  were  the  real 
owner.     The  Bank  of  the  Metropolis,  on  the  contrary,  is  m  no  degree 
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responsible  for  the  confidence  which  the  defendant  in  error  reposed 
in  its  agent.  And  when  this  misplaced  confidence  has  occasioned 
the  loss  in  question,  it  would  be  unjust  to  throw  it  upon  the  bank 
which  has  been  guilty  of  no  fault  or  want  of  caution,  and  which  was 
induced  to  give  the  credit  by  the  manner  in  which  the  defendant  in 
error  placed  its  property  in  the  hands  of  an  agent  unworthy  of  the 
trust. 

If,  therefore,  the  jury  find  that  the  course  of  dealing  between  the 
Commonwealth  Bank  and  the  Bank  of  the  Metropolis  was  such  as 
is  stated  in  the  testimony ;  that  they  always  appeared  to  be,  and 
treated  each  other  as  the  true  owners  of  the  paper  mutually  remitted, 
and  had  no  notice  to  the  contrary ;  and  that  balances  were  firom  time 
to  time  suffered  to  remain  in  the  hands  of  each  other,  to  be  met  by 
the  proceeds  of  negotiable  paper  deposited  or  expected  to  be  trans- 
mitted in  the  usual  course  of  the  dealing  between  them,  then  the 
plaintiff  in  error  is  entitled  to  retain  for  the  amount  due  on  the  set- 
tlement of  the  account. 

The  question,  whether  the  balances  were  usually  suffered  to  lie  for 
a  time  on  account  of  negotiable  paper  actually  deposited  or  expected 
to  be  received,  and  which  formed  the  consideration  on  which  the  de- 
fence rested,  is  not  perhaps  as  distinctly  stated  as  it  might  have  been 
in  the  hypothetical  instruction  requested  by  the  plaintiff  in  error. 
But  we  think  it  is  fairly  to  be  infeired  firom  the  language  used  in  the 
prayer,  by  which  the  defence  is  put  upon  the  ground  that  the  paper 
transmitted  was  treated  by  the  parties  as  the  property  of  each  other; 
and  as  the  prayer  was  rejected  without  any  explanation  or  qualifi- 
cation, we  have  no  reason  for  supposing  that  a  different  construction 
was  put  upon  it  in  the  circuit  court 

The  judgment  must,  therefore,  be  reversed. 

3  H.  768 ;  6  H.  S13. 


Bernard  M'Eenna,  Plaintiff  in  Error,  t;.   Charles  B.  Fisk, 

Defendant. 

1  H.  241. 

The  plea  of  not  guilty  in  trespass,  only  puts  the  matter  of  the  declaration  in  issue,  and  a 

yariance  between  it  and  the  writ  cannot  be  noticed  by  the  court. 
Trespass,  de  bonis  aaportatis,  is  a  transitory  action,  and  it  is  not  necessary  to  lay  in  the  count 

the  true  yenue,  and  a]so  the  venue  for  trial  under  a  BciUcet, 

Error  to  the  circuit  court  for  the  District  of  Columbia.  The 
original  writ  was  a  capias,  in  a  plea,  wh^efore  with  force  and  arms, 
&C.,  at  the  county  of  AUeghany,  in  the  State  of  Maryland,  to  wit, 
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at  the  county  of  Washington,  he  broke  into  the  storehouse  of  the 
said  Bernard,  and  seized,  &c.,  the  goods  of  the  said  Bernard  then  and 
there  found,  and  other  wrongs,  &c.,  against  the  pettce  of  the  United 
States. 

The  substance  of  the  counts  is  stated  in  the  opinion  of  the  court 
The  circuit  court  rejected  all  the  plaintiff's  evidence,  as  appears  by 

the  following  bill  of  exceptions :  — 
[  *  244  ]  *  At  the  trial  of  this  cause,  the  plaintiff,  to  support  the 
issue  on  his  part  joined,  offered  to  give  evidence  by  a  com* 
petent  witness,  tending  to  prove  that  in  the  summer  of  the  year  1839, 
the  defendant,  with  a  large  force  of  armed  men,  came  to  the  shantee, 
or  storehouse,  of  the  plaintiff,  in  Alleghany  county,  in  the  State  of 
Maryland,  a  place  not  within  the  jurisdiction  of  this  court,  and 
entered  into  the  same,  and  then  and  there  seized,  took,  and  carried 
away  the  goods  and  chattels  stated  in  the  declaration,  and  at  the 
same  time  offered  to  prove  that  the  said  shantee,  or  storehouse,  was 
erected  by  the  plaintiff  for  the  purpose  of  carrying  on  his  trade  in 
merchandise  on  the  line  of  the  Chesapeake  and  Ohio  Canal,  in  said 
county,  at,  or  near  a  place  called  Fifteen  Mile  Creek ;  and  that,  by 
the  usage  and  practice  on  the  said  line  of  said  canal,  said  shantees 
were  considered  temporary  buildings,  and  could  be  removed  or  sold 
at  the  wiU  and  pleasure  of  the  person  erecting  them ;  and  that  the 
said  shantee  of  the  plaintiff  was  a  frame  house,  and  had  posts  in  the 
ground. 

And  further  offered  to  give  evidence,  at  the  same  time,  to  show  the 
value  of  said  goods  and  chattels  and  shantee,  at  the  time  of  such 
taking  and  carrying  away  and  destruction  thereof  by  the  defendant 
and  others,  to  be  more  than  01,000 ;  but  the  court  would  not  allow 
the  plaintiff  to  give  such  offered  evidence,  or  any  part  thereof,  to  the 
jury,  but  refused  to  permit  Ihe  same  to  be  given. 

Brentj  and  Brents  Jr.,  for  the  plaintiff  in  eiror. 

Bradley  and  Coxe^  for  the  defendemt 

[  •246  ]      •  Wayne,  J.,  delivered  the  opinion  of  the  court 

The  declaration  in  this  case  contains  three  counts.  It  is 
alleged  in  the  first  and  third,  that  the  defendant,  with  force  and  arms, 
in  the  county  of  Washington,  seized,  took,  detained,  and  destroyed  the 
goods  and  chattels  belonging  to  the  plaintiff,  and  also  the  shantee  oi 
storehouse  in  which  the  goods  were  found,  of  the  value  of  ^2,000. 
The  only  difference  in  the  counts  is  in  the  specification  of  the  goods 
destroyed.     In  the  second  count,  the  defendant  is  charged  with  hav* 
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ing,  with  force  and  arms,  in  the  county  of  Washington,  broke  and 
entered  a  certain  other  shantee  or  temporary  storehouse  of  the  plain- 
ti£^  situate  and  being  in  the  county  of  Washington. 

The  defendant  pleaded  not  guilty,  and  issue  was  joined  on  that 
plea. 

The  plaintiff,  on  the  trial,  in  support  of  his  case,  offered  evidence 
to  prove  that  the  defendant,  with  a  laarge  force  of  armed  men,  came 
to  the  storehouse  or  shantee  of  the  plaintiff,  in  Alleghany  county, 
Maryland,  entered  into  the  same,  and  took  and  carried  away  the 
goods  and  chattels  stated  in  the  declaration,  &c.,  and  other  evidence 
was  offered  to  show  the  value  of  the  goods.  The  court  refused  to 
permit  the  evidence  to  be  given  to  the  jury.  Upon  an  exception  to 
this  ruling,  the  case  is  now  before  this  court. 

It  was  first  urged  in  argument,  that  as  the  original  writ  in  the  case 
declared  that  the  defendant,  with  force  and  aims,  &c.,  broke  into  the 
storehouse  of  the  plaintiff,  &C.,  it  was  such  a  dedaration  of  the  nature 
of  the  complaint,  which  the  defendant  was  required  to  answer,  that 
it  must  be  considered  as  the  gist  of  each  count,  and  that  there  was 
such  a  variance  between  the  counts  and  the  writ  that  it  would  abate 
the  writ  Admit  that  this  fault  exists,  and  that  the  nature  of  the 
plcdntiff's  demand  must  be  mentioned  in  the  writ,  that  ihe  defendant 
may  know  before  he  appears  in  court  the  kind  of  complaint  he  is 
required  to  answer,  and  that  the  declaration  afterwards  filed,  or  the 
writ,  or  both,  shall  be  deficient  in  some  legal  requisite,  or  shall  con* 
tain  irregolarity,  informality,  or  mistake,  which  would  abate  the  writ, 
the  defendant  is  not  here  in  a  situation  to  avail  himself  of  the  fault. 
He  has  pleaded  not  guilty.  This  plea  refers  to  the  cotmts,  and  not 
to  the  writ  It  puts  the  plaintiff  to  prove  the  material  allegations  in 
his  declaration,  and  the  defendant  assumes  by  it  to  contest 
them.  •  To  allow,  then,  a  defendant,  after  the  general  issue  [  *  247  ] 
has  been  pleaded,  to  avail  himself  of  any  defect  or  mistake 
in  the  writ,  or  variance  or  repugnancy  between  the  count  and  the 
writ,  would  be,  not  to  try  the  cause  at  issue,  but  would  have  the 
effect  to  take  it  from  the  jury  and  to  place  it  before  the  court,  upon  a 
point  of  pleading  which  has  not  been  pleaded,  and  which  is  uncon- 
nected with  the  merits  of  the  cause.  Such  mistakes,  either  in  the 
writ,  or  in  a  variance  between  the  count  and  the  writ,  must  be  taken 
advantage  of  by  a  plea  in  abatement  And  if  the  mistake  or  fault 
is  apparent  on  the  face  of  the  declaration,  such  as  a  misstatement  of 
the  cause  of  action,  it  will  be  a  good  cause  of  demurrer.  3  Black. 
Com.  301 ;  Com.  Dig.  Abatement,  G,  I,  8 ;  Willes,  410 ;  1  Show. 
91;  1  Salk.  212;  Duvall  and  Craig,  2  Wheat  45,  55.  The  case, 
then,  is  not  in  a  condition  to  enable  the  defendant  to  avail  himself  of 
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the  objection.  But  is  there  any  such  variance  in  this  case  ?  We 
think  not  The  writ  mentions  a  trespass  with  force  and  aims  upon 
the  storehouse  of  the  plaintilS^  and  the  seizure  and  destruction  of 
goods.  This  puts  the  defendant  in  possession  of  the  complaint 
against  him,  or  what  he  will  be  required  to  answer  before  he  appears 
in  court.  It  is  but  the  commencement  of  the  suit,  and  is  sufficient, 
if  it  advises  the  defendant  of  the  cause  of  action,  without  those  par- 
ticulars which  must  be  set  out  in  the  declaration,  which,  when  filed, 
gives  the  defendant  an  opportunity  to  use  any  of  those  defences  or 
pleas  to  which  he  may  be  entitied  by  the  rules  of  pleading. 

It  was  also  urged  that  the  venue  laid  in  each  of  the  counts,  was  so 
imperfect  that  the  evidence  offered  could  not  be  received  to  support 
either  of  them.  That  it  could  not  be  received  under  the  second 
count,  for  that  was  quare  clausum  /regit  in  the  county  of  Washing- 
ton, and  the  evidence  proved  a  local  trespass,  within  another  juris- 
diction or  sovereignty ;  and  that  it  could  not  be  received  under  the 
first  and  third  counts,  because,  though  they  might  be  counts,  for 
transitory  causes  of  action,  it  was  necessary  to  lay  a  venue  where 
the  trespass  was  committed  with  a  scilicet^  to  let  in  the  evidence  at 
any  oth^  place  of  trial.  The  evidence  offered  as  to  the  local  count, 
was  certainly  not  competent;  but  that  is,  because  the  venue  is  local, 
and  cannot  be  changed  into  any  other  county  than  where  the  tres- 
pass to  the  realty  was  done^  and  never  can  be  carried  out 
[  *  248  ]  of  the  sovereignty  in  which  the  *land  is.  But  it  is  an 
established  rule  that,  in  transitory  actions,  a  venue  is  only 
necessary  to  be  laid  to  give  a  place  for  triaL  Such  a  venue  is  indis- 
pensable ;  for  without,  it  would  not  appear  in  what  county  the  trial 
was  to  take  place,  nor  could  a  jury  be  summoned  to  try  the  issue. 
Com.  Dig.  Pleader,  C,  20;  1  Cowp.  176,  177;  6  Term  Eep.  620;  2 
Lev.  227;  Bacon's  Ab.  Venue,  C;  3  Term  Eep.  378.  The  venue 
for  trial  is  a  legal  fiction,  devised  for  the  furtherance  of  justice,  and 
cannot  be  traversed.  So  that,  if  A  becomes  indebted  to  B,  or  com- 
mits a*tort  upon  his  person,  or  upon  his  personal  property  in  Paris, 
an  action  in  either  case  may  be  maintained  against  A,  in  England, 
if  he  is  there  found,  upon  a  declaration  alleging  a  cause  of  action  to 
have  occurred  in  an  English  county,  in  which  the  action  is  laid,  with- 
out taking  notice  of  the  foreign  place.  1  Cowp.  177-179.  Lord 
Mansfield  said:  But,  as  to  transitory  actions,  there  is  not  a  color  of 
doubt  but  that  any  action  which  is  transitory,  may  be  laid  in  any 
county  in  England,  though  the  matter  arises  beyond  the  seas.  Mostyn 
t;.  Fabrigas,  1  Cowp.  161.  In  Doulson  t;.  Matthews  and  another,  4 
D.  &  East,  503,  (a  case  in  all  its  particulars  like  this,)  which  was  an 
action  for  entering  the  plaintiff's  house,  in  Canada,  and  expelling 
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him,  and  in  which  there  was  a  count  for  taking  away  his  goods,  Lord 
Kenyon  nonsuited  the  plainti£^  because  the  first  count  was  local, 
and  because  he  had  not  supported  his  second  count  by  proof.  Bulleri 
J.,  also  said :  It  is  now  too  late  for  us  to  inquire,  whether  it  was 
wise  and  politic  to  make  a  distinction  between  transitory  and  local 
actions ;  it  is  sufficient  for  the  courts  that  the  law  has  setded  the  dis* 
tinction,  and  that  an  action  qua/re  clcmsum  fregit  is  locaL  We  may 
try  actions  here,  which  are  in  their  nature  transitory,  arising  out  of  a 
transaction  abroad ;  but  not  such  as  are  in  their  nature  local.  In 
Bafael  v.  Verelst,  2  W.  Black.  1055,  which  was  a  trespass  committed 
in  the  dominions  of  a  foreign  prince,  De  Grey,  C.  J.,  said :  Crimes 
axe  in  thei;  nature  local,  and  the  jurisdiction  of  crimes  is  locaL  And 
so,  as  to  the  rights  of  real  property,  the  subject  being  fixed  and  im- 
movable. But  personal  injuries  are  of  a  transitory  nature,  and  se^ 
qumitur  forum  reu  And,  though  in  all  declarations  of  trespass  it  is  laid 
contra  pacem  regU^  yet  that  is  only  matter  of  %rm,  and  not  travers- 
able. The  same  doctrine  in  respect  to  local  and  transitory 
actions,  has  been  repeatedly  affirmed  in  the  courts  *  of  the  [  *  249  ] 
States  of  this  Union.  1  Stra.  646;  2  W.  Black.  1070;  1 
Cowp.  176;  4  Term  Rep.  603-507;  Cowp.  587;  6  East,  598,  599, 
Com.  Dig.  Action,  177 ;  1  Cowp.  161, 177, 178, 184,  344 ;  2  H.  Black. 
145, 161;  Co.  Litt  a,  n.  1 ;  3  Term  Rep.  616;  7  Term  Rep.  243; 
1  Saund.  n.  2 ;  Glen  v.  Hodges,  9  Johns.  67 ;  Gardner  v.  Thomas, 
14  Johns.  134.  It  then  appears  firom  our  books,  that  the  courts  in 
England  have  been  open  in  cases  of  trespass  other  than  trespass  upon 
real  property,  to  foreigners  as  well  as  to  subjects,  and  to  foreigners 
against  foreigners  when  found  in  England,  for  trespasses  committed 
within  the  realm  and  out  of  the  realm,  or  within  or  without  the 
king's  foreign  dominions.  And  it  also  appears,  from  the  authorities 
which  have  been  cited,  that,  in  a  transitory  action  of  trespass,  it  is 
only  necessary  to  lay  a  venue  for  a  place  of  trial,  and  that  such  venue 
is  good  without  stating  where  the  trespass  was  in  fact  committed, 
with  a  scilicet  of  the  county  in  which  the  action  is  brought     - 

The  courts  in  the  District  of  Columbia  have  a  like  jurisdiction  in 
trespass  upon  personal  property,  with  the  courts  in  England  and  in 
the  States  of  this  Union,  and  in  the  absence  of  statutory  provisions, 
in  the  trial  of  them,  must  apply  the  same  common  law  principles 
which  regulate  the  mode  of  bringing  such  actions,  the  pleadings,  and 
the  proof.  It  is  our  opinion  that  the  exception  taken  by  the  plaintiff 
to  the  ruling,  of  the  court,  in  respect  to  the  evidence  excluded,  must 
be  sustained,  and  we  direct  the  cause  to  be  remanded  for  further  pro* 
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The  United  States  v.  Gabriel  F.  Irving,  James  E.  Dekat,  Franoib 
B.  TiLLON,  and  Charles  P.  Clinch,  surviving  Executors  of  tiie 
last  Will  and  Testament  of  Henrt  Eckford,  deceased. 

1  H.  250. 

Under  the  act  of  May  15, 1820,  (3  Stats,  at  Laige,  582,)  which  limits  the  term  of  office  of  a 
collector  of  customs  to  four  years,  his  holding,  under  each  term,  is  as  separate  and  dis- 
tinct, so  far  as  concerns  sureties  on  his  official  bond,  as  if  the  office,  during  these  difTerent 
terms,  were  held  by  diffierent  persons. 

Sureties,  on  the  official  bond  of  a  collector,  are  liable  for  his  misapplication  of  mooeji 
received  during  the  term  of  four  years,  for  which  he  was  appointed  when  they  signed  hb 
bond,  but  not  for  the  misapplication  of  moneys  received  and  misapplied  prior  or  subse 
quent  to  that  term.  A  treasury  transcript  of  his  accounts,  though  primd  Jaeie  evidence, 
may  be  reformed  by  other  evidence,  which  proves  that  he  is  charged  with  pioneys  which 
were  not  receiyed  by  him  during  the  particular  term  to  which  the  liability  of  the  sureties 
sued  in  that  action  extends,  or  that  moneys  paid  by  him  to  the  government,  were  received 
by  him  during  that  term,  and  so  must  be  credited  against  diarges  made  to  him  during  that 


Certificate  of  division  of  opinion  between  the  judges  of  the'dr- 
cnit  court  for  the  southern  district  of  New  York.  The  facts  appear 
in  the  opinion  of  the  court. 

Legar^j  (attorney-general,)  on  behalf  of  the  United  States. 

Lord  and  Wright^  iot  the  defendants. 

[  *  257  ]      *  AFLean,  J.,  delivered  the  opinion  of  the  court 

This  action  was  commenced  in  the  circuit  court  for  the 
southern  district  of  New  York,  against  the  sureties  of  Swartwout, 
late  collector  of  the  customs  at  that  city. 

Swartwout  was  appointed  collector  by  the  President,  the  Ist  of 
May,  1829,  and  continued  to  serve  under  such  appointment  until 
the  28th  of  March  ensuing.  On  the  29th  March,  1830,  his  nomina- 
tlon  was  sanctioned  by  the  senate,  and  he  continued  to  serve  in  the 
office  of  collector  four  years.  On  the  29th  March,  1634,  he  was 
again  appointed  by  the  President  and  senate,  for  the  term  of  four  years. 

Under  each  of  the  above  appointments  he  gave  bond  and  security, 
which,  after  reciting  his  appointment  of  collector,  &c.,  provided: 
•*  Now,  therefore,  if  the  said  Samuel  Swartwout  hath  truly  and  faith- 
fully executed  and  discharged,  and  shall  continue  truly  and  faithfully 
to  discharge,  all  the  duties  of  the  said  office  according  to  law,  then,'' 

&C. 

The  bond  on  which  this  suit  was  brought,  is  dated  t&e  22d  June, 
1830. 

A  transcript  of  the  accounts  of  Swartwout,  from  the  commence- 
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ment  to  the  termination  of  his  service  as  collector,  was  given  in  evi- 
dence, and  also  a  transcript  which  purports  to  state  the  responsibilities 
Eurising  under  the  second  term  of  his  service. 

At  the  commencement  of  his  second  term,  a  large  balance  was 
charged  against  him,  cuising  under  the  previous  term ;  and,  at  the 
commencement  of  the  third  term,  &  balance  was  charged,  as  arising 
under  the  second  term. 

In  the  course  of  the  trial,  the  two  following  points  were  raised,  on 
which  the  judges  were  opposed  in  opinion,  and  the  questions  were 
certified  to  this  court. 

"  1.  Whether  the  said  transcript,  from  the  books  and  proceedings 
of  the  treasury,  given  in  evidence,  on  the  part  of  the  United 
*  States,  to  show  the  indebtment  of  said  Swartwout,  on  the  [  *  258  ] 
28th  of  March,  1834,  on  which  day  the  second  term  of  office 
of  said  Swartwout  expired,  was  in  this  case  competent  and  legal  evi- 
dence for  that  purpose." 

"2.  Whether  the  payments  made  by  said  Samuel  Swartwout, 
subsequently  to  the  said  28th  day  of  March,  1834,  should  be  applied 
to  the  discharge  of  his  indebtment  existing  on  the-  said  28th  day  of 
March,  1834,  or  accruing  during  his  said  second  term  of  office,  or 
whether  such  payments  should  be  applied  to  the  discharge  of  his  in- 
debtment accruing  after  that  time." 

By  the  act  of  the  2d  of  March,  1799,'  collectors  of  the  customs  are 
required, "  once  in  every  three  months,  or  oftener  if  directed,  to  trans- 
mit their  accounts  for  settlement,  to  the  officer  or  officers  whos§  duty 
it  shall  be  to  make  such  settlement." 

From  the  transcripts  in  this  case,  and  the  deposition  of  the  late 
comptroller,  it  appears  that,  until  crfter  1838,  the  accounts  of  collectors 
of  the  customs  were  kept  at  the  treasury  in  one  continued  series  of 
debits  and  credits,  without  regard  to  the  terms  of  the  appointments 
or  the  different  sureties  involved. 

By  the  act  of  May  15, 1820,  the  term  of  appointment  of  collectors 
of  the  customs  and  other  officers  named,  was  limited  to  four  years. 
Prior  to  that  act,  such  appointments  were*  made  witliout  any  limita- 
tion as  to  time,  except  the  pleasure  of  the  President. 

The  2d  section  of  the  act  of  3d  March,  1797,*  provides  that,  "  in 
every  case  of  delinquency,  where  suit  has  been,  or  shall  be  instituted, 
a  transcript  from  the  books  and  proceedings  of  the  treasury,  certified 
by  the  register,  and  authenticated  under  the  seal  of  the  department, 
shall  be  admitted  as  evidence,"  &c.  By  the  11th  section  of  the  act 
of  the  3d  March,  1817,*  the  auditors  of  the  war  and  navy  depart* 

'  1  Stats,  at  Large,  627.  « lb.  512.  3  s  lb.  867. 
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ments  were  authorized  to  certify  accounts  the  same  as  the  reg- 
ister. 

Before  the  points  certified  are  examined,  we  will  consider  the  prin* 
ciples  involved  in  the  case. 

Under  the  act  of  1820,  collectors  can  only  be  appointed  for  four 
years.  At  the  end  of  this  term,  the  office  becomes  vacant,  and  must 
be  filled  by  a  new  appointment  And  each  collector  is  required  to 
give  bond  and  securi^  on  entering  upon  the  duties  of  his  appoint- 
ment, in  such  sum  as  shall  be  designated. 
[  *  259  ]  *  That  the  collector  is  responsible  for  all  moneys  received 
by  him  and  not  accounted  for,  without  reference  to  the 
official  terms  he  may  have  served,  or  to  any  bonds  he  may  have  exe- 
cuted, is  undoubted.  But  this  is  not  the  case  with  his  sureties.  They 
are  responsible  only  for  the  faithful  performance  of  his  duties,  for  the 
term  of  his  appointment  The  condition  of  the  bond  is,  that  he  hath 
performed  his  duties  faithfully,  and  that  he  shall  continue  to  perform 
them.  But  this  condition  does  not  extend  to  Us  delinquencies  under 
any  other  appointment 

The  bond  in  question  is  dated  the  22d  of  Jxme,  1830,  and  relates 
to  the  29th  of  March  preceding,  at  which  time  the  term  of  the  col- 
lector commenced ;  and  its  obligation  extends  to  the  29th  of  March, 
1834.  That  the  sureties  are  not  bound  beyond  this  period,  is  too 
clear  for  controversy.  As  regards  their  liability,  it  is  the  same  as  if 
Swartwout  had  served  only  the  term  covered  by  their  bond.  For  the 
faithful  performance  of  his  duties  under  the  executive  appointment, 
which  preceded  the  above  term,  Swartwout  gave  bond  and  security ; 
and  also  under  the  new  appointment  for  four  years,  which  he  a^ved 
from  the  29th  March,  1834.  So  far  as  the  sureties  are  concerned, 
these  terms  are  as  separate  and  distinct  as  if  a  different  individual 
had  filled  each  one  of  them. 

The  extent  of  the  obligation  of  the  sureties  being  stated,  we  are 
brought  to  the  inquiry,  "  whether  the  transcript,  given  in  evidence  on 
the  part  of  the  United  States,  to  show  the  indebtment  of  Swartwout, 
on  the  28th  of  March,  1834',  was  legal  evidence." 

The  transcript  is  certified  in  the  form  required  by  the  act  of  con 
gress.  In  the  argument,  no  objection  was  stated  as  to  the  mode  of  its 
authentication.  But  the  restatement  of  the  account  by  the  treasury 
officers,  showing  the  liabilities  incurred  by  the  collector  during  the 
term  for  which  the  defendants  are  bound  as  sureties,  is  objected  to. 

The  collector  is  also  a  disbursing  officer.  He  is  charged  with  the 
bonds  taken  for  duties,  and  is  credited  for  sums  paid  into  the  treas- 
ury, and  also  for  drawbacks  and  other  disbursements  incident  to  his 
office,  or  which  have  been  made  under  the  order  of  the  treasury  do' 
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partment.  But,  from  the  continuous  mode  of  keeping  his  accounts, 
without  regard  to  the  terms  he  may  have  served,  the  defalcation 
within  any  one  term  does  not  appear. 

*  At  the  commencement  of  each  term,  an  amount  is  [  *  260  ] 
charged  against  the  collector,  but  it  may  be  composed  of 
bonds  in  suit,  not  due,  and  deposited  specially,  as  is  found  by  the 
items  first  charged  in  the  general  transcript,  amounting  to  more  than 
eleven  millions  of  dollars.  The  balance  charged,  therefore,  at  the 
commencement  of  any  quarter  or  term,  does  not  show  that  the  col- 
lector is  in  default.  He  may,  indeed,  stand  charged  with  money 
actually  paid  into  the  treasury  by  him,  but  for  which  he  has  received 
no  credit,  as  what  is  called  a  covering  warrant  has  not  been  issued. 
Until  this  shaU  be  done,  the  credit  cannot,  by  the  usage  of  the  depart- 
ment, be  given. 

To  meet  the  necessary  disbursements,  a  sufficient  sum  of  money 
should  always  be  under  the  control  of  the  collector.  And  it  is  under* 
stood  to  be  the  usage  of  the  collector,  under  the  sanction  of  the  de- 
partment, to  retain  such  sum. 

From  this,  it  appears  that  the  general  transcript  affords  no  suffi- 
cient data  on  which  to  charge  the  sureties  for  any  term  of  office, 
where,  as  in  the  present  ceuse,  the  same  person  has  served  ss  collector 
several  terms. 

It  IB  contended  that  the  duties  of  the  treasury  officers,  charged  with 
the  settlement  of  these  accounts,  are  in  their  nature  judicial ;  and 
that,  when  an  account  is  once  settled,  it  is  conclusive  on  the  govern- 
ment, and  can  only  be  opened  for  correction  by  a  suit  in  court  That 
in  the  present  case,  as  credits  were  given  in  the  account  current, 
which  more  than  paid  the  moneys  received  VTithin.the  four  years 
under  examination,  the  sureties  must  stand  discharged  of  all  liability. 
And  that,  although  these  payments  were  in  part  made  from  moneys 
received,  after  the  expiration  of  the  above  term,  the  credit  must  stand 
as  entered. 

If  this  be  a  sound  argument,  by  the  mod^  of  keeping  these  ac- 
counts in  the  treasury  depeurtmen^  all  sureties  of  collectors,  except 
those  for  the  last  term,  are  discharged.  And  it  is  supposed  that  this 
construction  would  impose  no  hardship  or  injustice  on  the  last  secur- 
ities ;  that,  as  the  bond  binds  them  for  the  past  as  well  as  the  future 
conduct  of  the  collector,  they  must  inquire  what  amount  is  charged 
against  him  at  the  commencement  of  the  term  for  which  they  are 
bound. 

Now,  the  retrospective  obligation  of  the  bond  is  as  much  limited 
by  the  term  of  the  new  appointmeiit,  as  the  prospective. 
And  in  *  this  view,  it  would  be  as  logical  and  just  to  hold  [  *  261  ^ 
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that  the  sureties  are  liable  for  defalcations  after  the  expiration 
of  the  term,  as  for  those  which  occurred  before  its  commence- 
ment. There  is  no  such  condition  in  the  instrument  It  recites  the 
new  appointment,  and,  by  consequence,  limits  the  obligation  to  the 
term  of  office  fixed  by  law. 

The  rule  as  to  the  appropriation  of  payments  by  debtor  or  creditor 
in- the  ordinary  transactions  of  business,  is  eamestiy  relied  on  as  ap- 
plicable to  the  present  case.  And  all  the  leading  authorities  on  this 
subject  are  referred  to.  In  the  case  of  Devaynes  i;.  Noble,  &;c,  1  Mer. 
606,  the  doctrine  which  governs  the  application  of  payments  was 
elaborately  considered.  But  the  applicability  of  this  doctrine  is  not 
admitted.  We  think  the  rule  established  by  this  court  in  the  case 
of  The  United  States  v.  January  and  Patterson,  7  Cranch,  572,  is  the 
true  one.  In  that  case  the  court  say:  "The  debtor  has  the  option 
if  he  think  fit  to  exercise  it,  and  may  direct  the  application  of  any  par- 
ticular payment  at  the  time  of  making  it.  If  he  neglects  to  make  the 
application,  the  creditor  may  make  it ;  if  he  also  neglects  to  apply  the 
payment,  the  law  will  make  the  application."  But  the  court  add : 
"A  majority  of  the  court  is  of  opinion,  that  the  rule  adopted  in  ordi- 
nary cases  is  not  applicable  to  a  case  where  different  sureties  under 
distinct  obligations  are  interested." 

The  treasury  officers  are  the  agents  of  the  law.  It  regulates  their 
duties,  as  it  does  the  duties  and  rights  of  the  collector  and  his  sure- 
ties. The  officers  of  the  treasury  cannot,  by  any  exercise  of  their 
discretion,  enlarge  or  restrict  the  obligation  of  the  collector's  bond 
Much  less  can  they,  by  the  mere  fact  of  keeping  an  account  current, 
in  which  debits  and  credits  are  entered  as  they  occur,  and  without 
any  express  appropriation  of  payments,  affect  the  rights  of  sureties. 
The  collector  is  a  mere  agent  or  trustee  of  the  government.  He 
holds  the  money  he  receives  in  trust,  and  is  bound  to  pay  it  over  to 
the  government  as  the  law  requires.  And  in  the  faithful  perform- 
ance of  this  trust  the  sureties  have  a  direct  interest,  and  their  rights 
cannot  be  disregarded.  It  is  true,  as  argued,  if  the  collector  shall 
misapply  the  public  funds,  his  sureties  are  responsible.  But  that  is 
not  the  question  under  consideration.  The  collector  does  not  mis- 
apply the  funds  in  his  hands,  but  pays  them  over  to  the 
[  *  262  ]  government,  without  any  special  *  direction  as  to  their  ap- 
plication. Can  the  treasury  officers  say,  under  such  cir- 
cumstances, that  the  funds  currenUy  received  and  paid  over  shall  be 
appropriated  in  discharge  of  a  defalcation  which  occurred  long  before 
the  sureties  were  bound  for  the  collector,  and  by  such  appropriation 
hold  the  sureties  liable  for  the  amount  ?  The  s^tement  of  the  case 
is  the  best  refutation  of  the  argument     It  is  so  unjust  to  the  sure- 
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ties,  and  so  directly  in  conflict  with  the  law  and  its  policy,  that  it 
requires  but  little  consideration. 

If  the  collector  be  in  default  for  a  preceding  term,  it  is  the  duty  of 
the  treasury  department  to  require  payment  from  him  and  his  sure- 
ties for  that  term.  To  pay  such  defalcation  out  of  accruing  receipts 
during  a  subsequent  term,  even  with  the  assent  of  the  collector,  would 
be  a  fraud  upon  the  sureties  for  such  term.  The  money  in  the  hands 
of  the  collector  is  not  his  money.  Without  a  violation  of  his  duty, 
he  cannot  appropriate  it  as  such.  He  pays  it  over  in  the  perform- 
ance of  his  duty, — the  duty  which  the  sureties  have  undertaken  that 
he  shall  faithfully  perform.  And  shall  the  sureties  not  be  exonerated  ? 
The  collector  has  done  all  that  they  stipulated  he  should  do.  How, 
then,  can  they  be  made  responsible  ?  It  is  contended  that  their  re- 
sponsibility arises,  not  from  the  default  of  the  collector,  but  from  the 
appropriation  of  his  payments  by  the  treasury.  This,  at  least,  is  the 
fair  result  of  the  doctrine  advanced.  For,  if  such  appropriation  is 
properly  made  by  the  treasury,  in  payment  of  a  defalcation  of  the 
collector,  before  the  commencement  of  the  current  term,  it  must  fol- 
low, that  the  sureties  for  such  term  are  responsible  for  the  amount 
thus  paid. 

The  government  must  show  the  amount  of  the  defalcation  of  the 
collector  during  the  term  for  which  the  defendants  were  sureties,  to 
charge  them;  and  this  is  not  done  on  the  face  of  the  general  trans- 
cript. It  is  necessary,  therefore,  to  have  a  restatement  of  the  account 
for  this  purpose.  This  restatement  does  not  falsify  the  general  ac- 
count, but  arranges  the  items  of  debits  and  credits  so  as  to  exhibit 
the  transactions  of  the  collector  during  the  four  years  in  question. 
Whether  this  be  done  by  depositions,  or  in  the  form  of  a  transcript, 
may  not  be  material 

We  think  that  the  transcript  or  restatement  of  the  account,  as  ex- 
plained by  the  depositions,  was  competent  evidence  to  the 
jury.  *This  statement,  as  appears  from  the  deposition  of  [  *263  ] 
Tarbutt,  is  defective  in  not  giving  aU  the  credits  to  which 
the  collector  was  entitled ;  but  as  it  relates  to  the  matter  in  contro- 
versy, it  is  evidence.  The  jury  will  determine  what  effect  it  shall 
have. 

The  amount  charged  to  the  collector,  at  the  commencement  of  the 
term,  is  only  primd  facie  evidence  against  the  sureties.  If  they  can 
show  by  circumstances  or  otherwise,  that  the  balance  charged  in 
whole  or  in  part  had  been  misapplied  by  the  collector  prior  to  the 
new  appointment,  they  are  not  liable  for  the  sum  so  misapplied.  If 
the  sum  charged  consists  of  duty  bonds,  the  defendants  may  show 
that  the  bonds  were  never  paid.     These  remarks  apply  to  the  sure- 
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ties  under  every  new  appointment  of  the  collector,  and  to  the  balance 
charged  against  him. 

On  the  29th  of  March,  1834,  a  new  official  term  of  Swartwont 
commenced,  and  new  securities  were  given.  On  that  day  a  large 
apparent  balance  was  due  to  the  government  by  him.  Now  the  in- 
quiry should  be,  of  what  did  that  balance  consist  ?  Did  it  arise  from 
8  misapplication  of  the  public  money  during  the  preceding  term? 
Tf  so,  the  sureties  of  the  preceding  term  are  liable  for  the  amount 
thus  misapplied.  But  if  there  was  no  misapplication  of  the  public 
money  by  the  collector,  and  he  paid  over  to  the  government,  or  to  its 
order,  all  the  moneys  he  received  during  the  official  term  for  which 
the  defendants  were  his  sureties,  however  such  payments  may  have 
been  appropriated  by  the  treasury,  the  sureties  are  discharged. 

In  answer  to  the  question :  ^'  Whether  the  payments  made  by  ihe 
collector  subsequently  to  the  28th  of  March,  1^4,  should  be  appro- 
priated in  discharge  of  his  indebtment  on  that  day  ?"  we  say,  that  so 
far  as  such  payments  were  made  of  moneys  accruing  and  received  in 
the  subsequent  term,  they  should  not  be  so  applied  But  so  far  a£ 
payments  were  made  in  the  subsequent  term  of  moneys  received  on 
duty  bonds  or  otherwise,  which  remained  charged  to  the  collector  as 
of  the  preceding  official  term,  such  payments  should  be  appropriated 
in  discharge  of  the  indebtment  of  the  collector  for  that  term.  The 
sureties  are  only  responsible  for  a  misapplication  of  the  public  money 
during  the  four  years  preceding  the  29th  of  March,  1834.  And  of 
course  the  extent  of  this  responsibility  must  be  shown  by  the  govern- 
ment. As  before  remarii:ed,  the  court  consider  the  official 
[  *  264  ]  terms  as  distinct  and  *  separate  in  regard  to  the  sureties,  as 
if  different  persons  had  served  in  the  three  terms  specified; 
that  the  legal  responsibilities  of  the  sureties  are  not  and  cannot  be 
affected  by  any  action  of  the  treasury  department  If  liable,  Ihe 
sureties  are  made  so  by  their  contract ;  and  the  government,  being  a 
party  to  that  contract,  cannot,  without  the  consent  of  the  defendants, 
change  its  legal  or  equitable  effect. 

Order.  This  cause  came  on  to  be  heard,  &c.,  on  consideration 
whereof  it  is  the  opinion  of  this  court, — 

1st  That  the  transcript  from  the  books  and  proceedings  of  the 
treasury,  given  in  evidence  on  the  part  of  the  United  States,  to  show 
the  indebtedness  of  Samuel  Swartwout  on  the  28th  day  of  March, 
1834,  on  which  day  the  second  term  of  office  of  said  Swartwout  ex- 
pired, was,  in  this  case,  competent  and  legal  evidence. 

2d.  That  the  payments  made  by  said  Samuel  Swartwout  subse- 
quently to  the  said  28th  day  of  March,  1834,  should  be  appropriated 
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in  discharge  of  his  indebtedness  on  that  day,  so  far  as  said  payments 
were  made,  in  the  subsequent  term,  of  moneys  received  on  duty 
bonds  or  otherwise,  which  remained  charged  to  the  collector  as  of  the 
preceding  offided  term ;  but  not  where  such  payments  were  made  of 
moneys  accruing  and  received  in  the  subsequent  term. 

Whereupon  it  is  now  here  ordered  and  adjudged  by  this  court 
that  it  be  so  certified  to  the  said  circuit  court 

7  H.  681 ;  10  H.  109 ;  13  H.  478.       « 


William  Nelson,  a  Petitioner  in  Bankruptcy,  v.  Daniel  CarlanDi 
an  opposing  Creditor. 

1  H.  S65. 

Under  the  ''Act  to  establish  a  uniform  system  of  bankraptcy  throngbont  the  United  States," 
(5  Stats,  at  Large,  440,)  the  district  jndge  could  not  sit  in  the  circuit  court  with  the  judge 
of  the  supreme  court  assigned  to  that  circuit,  on  the  hearing  of  questions  certified  into  the 
circuit  court,  and  a  certiflcate  of  division  of  opinion  cannot  bring  up  such  questions  to 
this  court. 

Certificate  of  division  of  opinion  of  the  judges  of  the  circuit 
court  of  the  United  States  for  the  district  of  Kentucky. 
The  case  is  stated  in  the  opinion  of  the  court 

Taney,  C.  J.,  delivered  the  opinion  of  the  court 

In  the  case  of  William  Nelson,  petitioner  in  bankruptcy  in  the 
Kentucky  district,  against  Daniel  Carland,  an  opposing  creditor, 
several  points  were  adjourned  by  the  district  to  the  circuit  court 
Upon  the  hearing  in  the  last-mentioned  court,  the  district  judge,  as 
well  as  the  justice  of  the  supreme  court,  sat  in  the  case ;  and  being 
opposed  in  opinion  upon  the  questions  adjourned,  they  were  certified 
to  this  court  upon  the  motion  of  the  counsel  for  the  petitioner. 

The  first  question  that  presents  itself  upon  this  certificate  is, 
whether  the  supreme  court  have  jurisdiction  in  the  matter  in  this 
form  of  proceeding.  And  after  examining  the  printed  argument 
filed  by  the  counsel  for  the  petitioner,  and  carefully  considering  the 
subject,  the  court  are  of  opinion  that  the  district  judge  cannot  sit  as 
a  member  of  the  circuit  court,  upon  questions  adjourned  to  that 
court,  under  the  '^  Act  to  establish  a  uniform  system  of  bankruptcy 
throughout  the  United  States;"  and  that,  consequently,  the  points 
adjourned  cannot  be  brought  before  this  court  by  a  certificate  of 
division.  Nor  will  an  appeal  or  writ  of  error  lie  firom  the  decision 
of  the  circuit  court;  and  it  is  conclusive  upon  the  district  judge. 

In  delivering  the  opinion  of  the  court,  it  is,  however,  proper  for  me 
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to  say,  that  I  dissent  firom  that  part  of  it  which  exdudes 
[  *266  ]  *the  district  judge  firom  sitting  as  a  member  of  the  di« 

cuit  court  in  a  case  of  this  description.  Yet  I  concur  in 
the  judgment  dismissing  these  proceedings;  being  of  opinion  that 
the  act  of  congress  of  1802,^  authorizing  the  certificate  of  division 
where  the  judges  of  the  circuit  court  are  opposed  in  opinion,  does 
not  apply  to  the  peculiar  and  summary  jurisdiction  directed  to  be 
exercised  in  cases  of  bankruptcy. 

The  proceedings  must  therefore  be  dismissed  for  want  of  juriadio 
tion. 

Catron,  J.,  dissented. 

On  a  petition  for  a  discharge,  the  district  judge  adjourned  into  the 
circuit  court  the  question :  <*  Whether  the  act  of  1841,  establishing  a 
uniform  system  of  bankruptcy,  was  constitutional  or  otherwise."  The 
judges  were  divided  in  opinion  on  the  question,  and  a  certificate  of 
division  was  made  to  the  supreme  court,  calling  upon  this  court  to 
decide  the  question,  and  return  it  so  decided,  to  be  entered  as  the 
judgment  of  the  circuit  court 

The  district  judge  may  adjourn  into  the  dicuit  court  any  question, 
.  whether  he  has  or  has  not  doubts  regarding  its  decision.  Its  impor- 
tance is  a  sufficient  reason.  That  he  properly  adjourned  the  question, 
whether  the  bankrupt  law  was  or  was  not  constitutional,  is  firee  firom 
doubt.  Of  this  question,  the  circuit  court  had  full  and  proper  jurisdic- 
tion ;  and  the  decision  of  it  would  have  been  conclusive  of  the  case 
before  us. 

Was  it  a  "question"  on  which  the  judges  could  divide  in  opinion? 

The  act  of  April  29, 1802,  provides :  "  That  whenever  any  ques- 
tion shall  occur  before  a  circuit  court,  upon  which  the  opinion  of  the 
judges  shall  be  opposed,  the  point  upon  which  the  disagreement 
shall  happen,  shall,  during  the  same  term,  upon  the  request  of  either 
party  or  their  counsel,  be  stated  under  the  direction  of  the  judges, 
and  certified  under  the  seal  of  the  court,  to  the  supreme  court  at 
their  next  session  to  be  held  thereafter,  and  shall,  by  the  said  court, 
be  finally  decided.  And  the  decision  of  the  supreme  court  and  their 
order  in  the  premises,  shall  be  remitted  to  the  circuit  court,  and  be 
there  entered  of  record,  and  shall  have  effect  according  to  the  nature 
of  the  said  judgment  and  order.  Provided,  that  nothing 
[  •267  ]  herein  contained  •shall  prevent  the  cause  firom  proceeding, 
if,  in  the  opinion  of  the  court,  further  proceedings  can  be 
had  without  prejudice  to  the  merits." 

1  2  Stats,  at  Large,  169. 
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The  act  declares,  when  any  '^question  shall  occnr  before  the  circuit 
court,"  &c.,  then,  on  a  division,  a  certificate  shall  be  made  at  the 
request  of  either  party.  No  matter  in  what  form  of  proceeding  it 
occurs,  be  it  at  law  or  in  equity ;  divisions  are  nearly  as  firequent  in 
causes  in  equity  as  at  law.  Under  the  bankrupt  law,  the  proceed- 
ings are  in  the  form  prescribed  to  courts  of  equity. 

Now, "  did  a  question  occur,''  in  the  circuit  court?  It  must  be 
admitted  that  one  of  the  gravest  occurred  that  could  be  presented  to 
a  court  of  justice;  there  it  was  to  be  decided,  and  the  case  concluded 
by  its  decision.  The  judges  were  opposed,  and  it  could  not  be 
decided;  then  it  was  their  duty,  at  the  request  of  either  party,  to 
send  it  to  this  court,  to  decide  for  the  circuit  court ;  where  the  de- 
cision of  the  supreme  court  is  to  be  entered  as  the  judgment  of  the 
circuit  court. 

So  far  the  case  presented  seems  to  be  sufficiently  clear ;  but  it  is 
met  by  another  consideration ;  and  that  is,  whether  the  circuit  court, 
in  a  que9tion  adjourned  under  the  6th  section  of  the  bankrupt  law, 
consists  of  the  two  judges,  or  of  the  circuit  judge  only.  In  all  other 
cases,  in  the  circuit  courts  of  the  United  States,  except  in  writs  of 
error  and  appeals  from  the  district  court  to  the  circuit  court,  (an  ex- 
ception made  by  positive  legislation,)  the  two  judges  have  equal 
powers — they  constitute  the  circuit  court  usually ;  and  must  do  so 
when  a  division  takes  place ;  does  the  bankrupt  law  cut  off  these 
powers  of  the  district  judge  ?  The  law  does  not  so  provide ;  and  can 
it  be  justly  inferred  ?  If  the  district  judge  cannot  be  a  member  of 
the  court  on  the  hearing  of  the  adjourned  question,  then  no  division 
of  course  can  take  place.  To  come  at  the  infei^ence  of  his  exclusion, 
the  intention  of  congress  must  be  ascertained  from  the  whole  scope 
of  the  act. 

Great  questions  were  involved  in  its  construction.  It  was  to  be 
administered  by  more  than  thirty  judges,  acting  separately ;  no  appeal 
to  the  circuit  court  was  allowed,  save  in  a  single  case ;  that  of  a 
refusal  to  finally  discharge  the  bankrupt  from  his  debts,  (§  4 ;)  and 
then  the  circuit  court  is  commanded,  if  the  bankrupt  shall  be  found 
entitled  to  the  benefits  of  the  act,  '<  to  make  a  decree  of 
*  discharge,  and  grant  a  certificate,  as  provided  in  this  act"  [  *  268  ] 
No  appeal  is  allowed  to  this  court  from  the  decree  of  the 
{drcuit  court ;  the  creditor  is  not  allowed  an  appeal,  either  from  the 
district  court  to  the  circuit  court,  or  to  the  supreme  court,  in  any  case. 
Nor  is  the  debtor  allowed  an  appeal  from  the  decree  of  the  circuit 
court,  refrising  his  discharge.  Such  is^the  unanimous  opinion  of  my 
brethren  now  present;  and  with  which  opinion  I  concur.  If  the 
discharge  is  objected  to  by  the  creditors,  and  the  district  court  refuses 

VOL,  XIV,  51 

•  ^        Digitized  by  CjOOQIC 


602         SUPREME  COURT  OP  THE  UNITED    STATES. 

Nelfon  V.  Oarland.    1  H. 

it,  the  debtor  may  then  demand  a  trial  by  joiyi  and  try  the  mattef 
over  again ;  if  the  jury  deddes  against  him  abo,  he  may  then  appeal 
to  the  circuit  court,  and  there  elect  to  submit  the  matter  a  third  time, 
either  to  the  court,  or  to  another  jury ;  and  this  finding  is  conclusiye, 
whether  by  the  court  or  a  jury.  It  is  not  possible,  therefore,  to  reach 
this  court  by  appeal,  in  a  bankrupt  case.  This  is  clear ;  and  my 
brethren  think  it  equally  dear,  that  no  adjourned  question  can  be 
brought  here  by  a  division  of  opinion ;  it  follows,  this  court  has  no 
revising  power  over  the  numerous  and  conflicting  constructions  of 
the  bankrupt  law.  In  some  circuits  it  is  held,  that  one  indebted  ^  in 
consequence  of  a  defalcation  as  a  public  officer ;  or  as  executor,  or 
administrator,  guardian,  or  trustee;  or  while  acting  in  any  other 
fiduciary  capacity,"  can  be  discharged  firom  all  his  other  debts ;  and 
that  the  less  favored  creditors  may  take  all  his  property,  unless  the 
government,  ward,  &c.,  see  proper  to  come  in  for  distribution ;  when 
the  fiducicury  daim  will  also  be  extinguished.  In  other  circuits,  those 
indebted  to  any  amount  in  a  fiduciary  oapadty  are  all  exduded  as  a 
class ;  the  fact  appearing  on  the  face  of  ihe  petition,  it  is  dismissed 
of  course.  Buch  is  the  construction  of  the  act  in  the  eighth  circuit ; 
it  has  excluded  firom  applying  great  numbers  in  the  eightii  and  other 
circuits,  who  would  have  been  admitted  had  they  applied  in  circuits 
where  the  law  is  construed  otherwise.  This  question  also  has  been 
brought  here  by  a  division  of  opinion  from  the  district  of  Kentucky, 
at  the  instance  of  tiie  district  and  circuit  judges,  acting  together  as 
the  circuit  court ;  the  question  having  been  adjourned  into  that  court 
by  the  district  judge. 

In  the  case  of  William  Nelson,  the  question  occurred  in  the  same 
court,  whether  the  bankrupt  law  was  unconstitutional  and  void,  or 
otherwise.  It  was  adjourned,  as  already  stated,  into  the 
{  *  269  ]  *  circuit  court  by  the  district  judge ;  and  there  the  judges 
were  opposed  in  opinion,  and  certified  the  question  to  this 
court  for  its  decision.  This  was  done  at  the  instance  of  the  bar  of 
St  Louis;  the  district  judge  of  Missouri  having  pronounced  the 
bankrupt  act  a  mere  insolvent  law ;  such  as  was  never  contemplated 
by  the  firaraers  of  the  constitution,  and  therefore  void.  The  following 
are  some  of  his  reasons  for  entertaining  this  opinion  :•— 

^  Is  this  act  of  congress,  under  which  the  petitioner  claims  a  dis- 
charge firom  his  debts,  authorized  by  the  constitution  ?  In  order  to 
determine  this,  it  will  be  necessary  to  notice  several  of  its  provision& 

^  It  provides,  in  substance,  that  any  person,  whether  a  trader  (x 
not,  who  is  indebted,  except  in  a  few  enumerated  cases,  may  file  his 
petition  in.  the  district  court  of  the  United  States,  for  the  benefit  of 
the  act,  9i  any  time  he  may  please,  without  the  consent  or  action  of 
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any  o(  his  creditors,  and  obtain  by  a  decree  of  the  court,  a  diB- 
eharge  from  all  hie  debts.  This  decree  is  to  be  had  without  the  con* 
sent  of  any  of  his  creditcMrs  being  required,  even  if  they  do  not 
participate  in  the  proceedings  or  receire  a  dividend  from  the  prop- 
erty. The  decree  is  to  be  deemed  a  full  and  complete  discharge  from 
all  his  debts,  contracts,  and  engagements,  provable  under  the  act, 
whether  contracted  before  or  after  the  passage  of  the  act  If  he  has 
property,  he  surrenders  it ;  if  he  has  none,  it  is  the  same  thing  as  it 
regards  his  discharge. 

^  In  examining  this  question,  we  should  ascertain,  if  possible,  what 
was  the  object  the  convention  had  in  view  by  inserting  the  provision. 
The  phraseology  adopted  would  indicate  a  part  of  the  objects  <  To 
establbh  uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States.'  It  was  apprehended,  at  least,  that  they  would  not 
be  uniform,  unless  congress  had  the  power  to  make  them  so.  In 
addition  to  this,  we  are  told  by  Mr.  Madison  (Fed.  No.  42)  that  ^  the 
power  of  establishing  unif(»:m  laws  of  bankruptcy,  is  so  intimately 
connected  with  the  regulation  of  commerce,  and  will  prevent  so 
many  frauds  where  the  parties  or  their  property  may  lie  or  be  re* 
moved  into  different  States,  tiiat  the  expediency  of  it  seems  not  likely 
to  be  drawn  into  question.'  To  have  a  system  that  would  be  uni- 
form and  would,  prevent  frauds,  &;c.,  seems  to  have  been 
the  object.  The  proposition  was  •referred  to  the  committee  [  •  270  ] 
of  detail,  of  which  Mr.  Ruiledge  was  chairman,  and  re- 
ported as  it  now  stands  in  the  constitution.  In  ascertaining  what 
were  the  mischiefs  to  be  remedied  or  the  objects  to  be  effected, 
the  convention,  doubtless,  looked  to  the  concUtion  of  things,  and 
of  course  to  the  institutions  and  laws  of  the  various  States.  But  for 
a  definition  of  that  or  any  other  legal  term,  or  to  ascertain  the  nature 
and  extent  o4  the  powers  they  were  about  to  grant,  by  particular 
words  or  phrases,  they  would  hardly  look  to  the  laws  of  the  States. 
There  was  far  less  intercourse  in  those  days  than  at  present.  There 
were  no  steamboats,  railroads,  or  macadamized  roads. 

"  The  laws  of  the  several  States  could  not  have  been  generally 
known  to  the  members  of  the  convention  from  the  different  States, 
even  the  best  lawyers  could  not  have  been  acquainted  with  the  laws 
of  the  States  in  which  they  did  not  practise.  They  are  not  so,  even 
at  this  day.  If  they  had  been  acquainted  with  the  laws  of  all  the 
States,  to  which  would  they  have  referred  in  preference  to  all  the  rest, 
for  definitions,  or  the  meaning  and  extent  of  legal  terms  ?  The  con- 
vention well  knew  it  was  making  a  constitution  for  the  whole  Union; 
that  the  terms  they  might  use  should  be  known  and  understood,  and 
must  be  interpreted  and  explained  in  everv  State.    They  were,  there* 
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fore,  exceedingly  exact  in  the  use  of  words  and  phrases ;  every  word 
of  legal  import,  every  phrase  was  weighed  and  considered ;  and  a 
phrase  of  only  a  few  words  was  frequently  referred  to  a  committee, 
as  was  done  in  this  case,  and  examined  and  reported  on.  They  were 
frequently  obliged  to  use  legal  terms ;  they  were  making  a  law ;  this 
was  a  legal  term — bankrupt  laws ;  what  was  to  be  done  to  prevent 
confusion  and  uncertainty  ?  and,  above  all,  to  mark  exactly  and  with 
legal  precision  the  extent  of  the  powers  they  were  about  to  grant, 
that  neither  more  nor  less  power  might  be  granted  than  was  desired? 

^  Our  ancestors  had  removed  from  England ;  the  United  States 
had  then  lately  been  English  colonies  and  part  of  the  British  empire. 
The  English  laws  and  system  of  jurisprudence  had  been  substantially 
adopted  in  every  State  in  the  Union.  Every  person  at  all  conversant 
with  legal  subjects,  and  every  lawyer,  of  course,  was  ac- 
[  *  271  ]  quainted  with  ihe  English  laws,  this  *  knowledge  was 
equally  extensive  in  every  State.  It  is  so  to  this  day.  Here, 
then,  was  a  law  with  which  all  were  acquainted,  and  to  which  all 
could  refer.  There  could  be  no  mistake,  if  reference  was  made  to  it 
for  the  meaning  of  terms.  And  to  it  they  did  accordingly  refer.  We 
do  so  to  this  day.  Ask  a  lawyer  the  meaning  of  a  legal  term,  and 
where  does  he  look  for  an  answer?  To  the  statutes  of  Massachu- 
setts or  Georgia  —  New  York,  Pennsylvania,  or  Virginia?  Certainly 
not.    In  most  instances  he  would  look  in  vain. 

"  The  proposition  in  regard  to  bankruptcies  was  made  by  Mr. 
Charles  Pinckney,  of  South  Carolina,  in  the  words  we  now  find  in  the 
constitution.  It  was  referred  to  the  committee  of  detail,  consisting 
of  Mr.  Butiedge  of  South  Carolina,  Mr.  Randolph  of  Virginia,  Mr. 
Gorham  of  Massachusetts,  Mr.  Ellsworth  of  Connecticut,  and  Mr. 
Wilson  of  Pennsylvania ;  and  they  reported  it  in  the  words  in  which 
it  was  referred.  Now  several  of  these  States  never  ^had  any  thing 
like  a  bankrupt  law.  To  which  then  did  they  refer,  or  could  they 
refer,  to  ascertain  the  meaning  and  extent  of  the  terms  they  were 
employing  ?  The  lawyer,  if  he  is  not  familiar  with  the  term,  will 
refer  to  Blackstone's  Commentaries,  or  to  €m  English  Law  Dictionary, 
where  he  will  readily  find  it.  If  he  referred  to  the  statutes  of  the 
different  States,  he  might  get  as  many  definitions  as  there  were 
States,  supposing  they  had  any  law  on  the  subject 

"  The  first  continental  congress,  in  1774,  declared,  among  other 
things,  ^  that  the  respective  colonies  were  entitled  to  the  benefit  of 
such  of  the  English  statutes  as  existed  at  the  time  of  their  coloniza- 
tion, and  which  they  had  by  experience,  found  to  be  applicable  to 
their  several  local  and  other  circumstances.'  1  Journal  of  Congiessi 
28,Phila.ed.  oflSOO. 
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^  M€uiy  of  the  States  had  adopted,  in  a  body,  the  English  statutes, 
only  excepting  such  as  were  local  to  that  kingdom,  or  not  applicable 
to  their  situation. 

"  The  supreme  court  of  the  United  States,  in  Patterson  v.  Winn, 
5  Pet  233,  say,  that  '  the  English  statutes  passed  before  the  emigra- 
tion of  our  ancestors,  and  applicable  to  our  situation,  and  in  amend- 
ment of  the  law,  constituted  a  part  of  the  common  law  of  the 
country.' 

«  We  know,  as  matter  of  history,  that  the  members  of  the 
convention  *  who  took  part  in  debate,  were  intimately  [  *  273  ] 
acquainted  with  the  English  laws.  The  committee  above 
mentioned  possessed  several  of  the  most  eminent  lawyers  in  America, 
and  who  have  held  the  highest  legal  stations.  Reference  was  often 
made  by  them  to  tiie  English  laws  for  the  meaning  of  terms  or 
phrases  they  were  using.  Thus,  when  it  was  proposed  to  define  and 
limit  treason  against  the  United  States,  Mr.  Randolph  and  Mr. 
BUlsworth,  (two  of  the  committee,)  Mr.  Madison,  Mr.  Mason,  and 
Mr.  Gouverneur  Morris,  all  referred  to  the  act  of  parliament  of  25th 
Edward  III. ;  and  the  convention,  at  last,  adopted  the  precise  phrase- 
ology of  that  act.  Madison  Papers,  1770.  Again,  when  the  phrase 
ex  post  facto  was  under  consideration,  Mr,  Dickerson  stated  that, 
on  examining  Blackstone's  Commentaries,  he  found  the  term  related 
to  criminal  cases  only.  Mad.  Pap.  1450.  And  the  supreme  court  has 
since  confirmed  the  signification  of  the  terms  to  the  definition  given 
by  Blackstone.  Mr.  Hamilton,  who  was  a  member  of  the  conven- 
tion, in  speaking  of  the  habeas  corpus  provision  in  the  constitution, 
refers  to,  and  quotes,  Blackstone's  Commentaries.     Fed.  No.  84. 

^'  This  general  principle  being  established,  we  may  go  a  step  farther, 
and  show  that,  in  point  of  fact,  the  convention  had  the  English 
statutes  in  view,  in  determining  the  nature  and  extent  of  the  power 
they  were  granting  to  congress,  when  the  bankrupt  clause  was  under 
consideration. 

^<  Mr.  Sherman  observed  <  that  bankruptcies  were,  in  some  cases, 
punishable  with  death,  by  the  laws  of  England,  and  he  did  not  choose 
to  grant  a  power,  by  which  that  might  be  done  here.'  3  Mad.  Pap. 
1481.  It  thus  appears,  that  the  law  of  England  were  the  laws 
referred  to  in  regard  to  the  definition  and  nature  of  the  powers  they 
were  conferring. 

<<  It  may  also  be  remarked,  that  Blackstone's  Commentaries  were 
in  the  hands  of  the  members,  and  frequently  referred  to.  This  book 
contained  a  definition  of  a  bankrupt,  and  a  summary  of  the  English 
laws  on  the  subject  What,  then,  was  the  English  law  to  which  the 
convention  referred  when  they  adopted  the  clause  in  regard  to  bank- 
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mpts  ?  The  English  system,  when  the  convention  sat,  had  been  in 
operation  for  several  generations ;  and  provided  in  substance,  a  pro- 
ceeding by  a  creditor  against  a  debtor,  who  was  a  trader ; 
[  *  273  ]  distribution  of  bankrupt's  effects  *  equally  among  his  credi- 
tors ;  a  discharge  to  be  obtained  by  the  debtor  from  his 
debts,  upon  obtaining  the  consent  of  a  given  majority  of  his  creditors. 

*'  It  was  a  proceeding  for  the  benefit  of  creditors,  as  are  all  laws 
for  the  collection  of  debts,  of  which  this  was  one ;  but  with  liberality 
towards  the  debtor,  who,  by  misfortunes  so  frequently  attending  trade, 
became  unable  to  pay  his  debts,  in  allowing  him  a  discharge  fi<Na 
those  debts,  upon  obtaining  the  consent  thereto  of  a  given  majority 
of  his  creditor.  Even  this  provision  for  a  discharge,  we  are  told  by 
Blackstone,  was  intended  for  the  benefit  of  creditors,  as  it  influenced 
debtors  to  act  wiih  economy,  induaiary,  and  honesty,  and  make  a  full 
(imrrender  of  their  property,  without  which  they  could  not  hope  to 
obtain  the  consent  of  their  creditors. 

^  The  whole  system  was  founded  on  the  principle,  that  a  trader, 
who  owed  debts  in  various  parts  of  the  country,  and  was  fraudor 
lently  making  way  with  his  property,  instead  of  paying  his  debts  with 
it,  should  have  that  property  taken  away  and  placed  in  the  hands 
of  trustees  or  other  officers,  with  which  his  debts  should  be  paid,  and 
each  of  his  creditors,  whether  absent  or  present,  have  his  frJr  dividend 

"  We  are  told  by  Mr.  Madison,  who  has  not  inaptly  been  called 
the  father  of  the  constitution,  that  a  uniform  system  of  bankruptcy 
^  would  prevent  so  many  frauds,  when  the  parties,  or  their  property, 
may  lie  or  be  removed  into  different  States,  tiiat  the  expediency  of 
it  seems  not  likely  to  be  dmwn  in  question."  Fed.  No.  42.  This 
reason  for  the  adoption  of  the  clause  in  regard  to  bankrupts  was 
published  by  Mr.  Madison  after  the  constitution  was  proposed  by 
the  convention,  but  before  it  was  adopted  by  the  States ;  was  in- 
tended to  explain  the  grant  of  power  to  congress,  and  to  indupe  the 
States  to  accept  the  constitution  ;  and  no  doubt  had  its  effect.  The 
frauds  of  whom,  the  removal  of  whose  property,  are  here  spoken  of? 
Certainly  the  firauds  of  the  debtor,  the  property  of  the  debtor. 

<<  We  have  another  almost  contemporaneous  exposition  of  this 
grant  of  power  to  congress.  It  is  the  act  of  Congress  of  1800,^  <  To 
establish  a  uniform  system  of  bankruptcy  throughout  the  United 
States.'  It  is  altogether,  in  its  principle  and  material  features,  like 
the  English  system ;  a  proceeding  by  creditors  against  debtors  who 
are  traders ;  distribution  of  bankrupt's  ^ects  equally  among 
[  *  274  ]  *  creditors ;  a  dischai^  of  the  bankrupt  from  his  debts,  on 
the  consent  obtained  of  a  given  majority  of  his  creditois. 

1  2  Stftto.  at  Laige,  19. 
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^  I  have  now,  I  think,  shown  that  the  bankrupt  system  intended  by 
the  framers  of  the  constitution,  and  to  establish  which,  power  was 
given  to  congress,  was  a  system  for  the  benefit  of  creditors,  to  enable 
them  to  collect  their  just  debts,  and  to  prevent  the  frauds  of  debtors 
who  might  remove  their  property  and  themselves  into  different 
States. 

^  I  will  now  show  that  the  act  we  are  considering  is  solely  and 
entirely  for  the  benefit  of  debtors,  and  to  enable  them  to  avoid  their 
debts ;  and  therefore  opposed  to  the  whole  intent,  spirit,  and  object 
of  a  bankrupt  law.  For  this  purpose,  I  will  here  ffirther  notice  some 
of  its  provisions. 

^  1.  The  debtor  selects  his  own  time  to  commence  proceedings^ 
when  he  may  have  entirely  squandered  his  properly,  and  when 
nothing  can  be  found.  It  is  not  even  necessary  that  he  should  have 
been  sued,  or  threatened  with  a  suit,  or  ever  asked  for  the  debt. 

"  2.  He  is  allowed  to  select  the  State  and  county  where  he  will 
commence  proceedings.  For  this  purpose,  he  can  change  his  resi- 
dence or  business  to  any  place  he  may  think  most  favorable*  He 
can  thus  go  where  nobody  is  likely  to  detect  his  frauds. 

'<  3.  He  may  have  spent  all  his  property  in  idleness,  riotous  living, 
debauchery,  or  gambling,  in  stocks,  or  ^^d  speculations,  it  wiU  not 
affect  him ;  and  he  is  entided  to  his  discharge,  equally  with  the  most 
prudent,  industrious,  and  economical  person. 

^4.  If  he  does  not  surrender  to  his  creditors  one  cenf  s  worth  of 
property,  he  may  have  property  reserved  to  him,  to  the  amount  of 
0300,  for  his  own  use ;  and  also  his  wearing  apparel,  and  that  of  his 
feunily,  which  has  been  held,  by  some,  to  include  jewehry. 

^5.  If  a  majority  of  his  creditors  should  object  to  his  discharge,  it 
will  only  give  him  an  additional  privilege,  that  of  demanding  a  jury, 
and  taking  the  cause  away  from  the  court  Or  he  may  appeal,  even 
before  the  cause  is  tried,  and  is  allowed  ten  days  to  appeal  in.  No 
such  privileges  are  given  to  creditors. 

^  6.  After  the  court  disposes  of  the  matter,  or  decides  the  cause 
against  him,  and  refuses  the  discharge,  he  can  then  have  it  referred 
to  a  jury,  although  already  tried  and  decided  by  the  court, 
•which   heretofore,  has  never  been  allowed   in  any  case,  [  *  275  ] 
eitlier  in  law  or  equity.     The  creditor  is  allowed  no  such 
privilege. 

*'  7.  In  such  cases,  no  provision  is  made  by  the  act  to  allow  the 
ereditors  a  trial  by  jury. 

^ 8.  An  appeal  is  given  to  the  debtor;  none  is  allowed  by  the  act 
to  a  creditor. 

*^  9.  When  the  cause  is  removed  into  the  appellate  court,  the  debtor 
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can  demand  either  a  trial  by  jury  or  a  trial  by  the  court.    The  creditar 
has  no  such  privilege. 

"  10.  The  debtor  may  take  the  chance  of  a  decision  in  his  fiivor  by 
the  court ;  if  in  bis  favor,  it  will  be  conclusive.  If  the  court  decides 
against  him,  then  he  may  demand  a  jury,  and  have  another  chance. 
If  the  court  decides  against  him,  he  can  have  another  chance  by 
appeal  In  the  appellate  court,  if  he  thinks  the  court  is  likely,  from 
previous  decision,  to  be  against  him,  he  can  take  the  chance  of  a 
jury.  K  he  thinks  the  jury  is  likely  to  be  against  him,  he  can  take 
his  chance  with  l^e  court  If  some  of  these  chances  do  not  hit, 
there  is  no  *  uncertainty  in  the  law.*  The  creditor  has  no  choice ; 
any  decision  against  him  is  to  be  final,  and  scarcely  any  in  his  favor 
is  cdlowed  to  be  final  or  conclusive. 

<^  11.  The  English  bankrupt  law  and  the  act  of  1800,  gave  the 
appointment  of  the  assignee  to  the  creditors,  bcK^ause  they  alone 
were  interested.     No  such  privilege  is  given  by  this  act 

^'  12.  The  commissioner  is  to  be  appointed  in  the  couniy  where 
the  bankrupt  lives. 

"  13.  There  is  no  punishment  for  frauds. 

^<  14.  To  conclude,  the  debtor  is  to  get  a  discharge  from  all  his 
debts,  without  the  consent  of  any  creditor.  It  applies  to  debts  con- 
tracted  before  the  passage  of  the  act,  and  of  which  creditors  could 
have  had  no  idea  at  the  time  they  gave  the  credit 

<^  May  I  not  here  inquire,  whether  it  is  fair  to  construe  this  grant 
of  power,  intended  for  the  benefit  of  creditors,  and  to  enable  them  to 
collect  their  just  debts,  so  as  to  authorize  the  passage  of  a  law  solely 
for  the  benefit  of  debtors,  and  to  enable  them  to  avoid  and  discharge 
their  debts  ? 

<^  Again,  a  clause  bad  been  introduced  into  the  constitution,  pro- 
hibiting the  States  from  passing  any  law  impairing  the  obligation 
of  contracts,  because,  as  was  said  by  the  members  of  the 
[  *  276  ]  *  convention,  it  was  immoral,  contrary  to  the  first  principles 
of  justice,  and  a  power  that  ought  not  to  be  exercised  by 
any  legislative  body.  Would  the  States  have  ratified  the  constitu- 
tion, and  submitted  to  such  a  prohibition  on  themselves,  for  such 
reasons,  if  they  had  understood  that  congress  could,  at  its  pleasure, 
under  color  of  bankrupt  laws,  authorize  the  abrogation  of  all  con- 
tracts?" 

Pursuant  to  the  opinion,  decrees  were  entered,  dismissing  the  first 
cases  presented  for  final  discharges  in  the  district  of  Missouri ;  and 
some  twelve  hundred  more,  depending  in  that  court,  will  be  dis- 
missed, unless  the  decrees  are  reversed  which  have  been  entered.  It 
was  thought,  by  the  circuit  judge,  due  to  the  county  at  large,  and 
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to  the  parties  concerned,  that  this  important  question  should  meet 
with  the  speedy  decision  of  this  court;  and  therefore  it  was  brought 
here. 

No  law  that  congress  ever  passed,  has  in  it,  to  a  greater  degree,  the 
elements  of  various  construction  and  confusion,  than  the  brankrupt 
law  of  1841,  when  administered  by  more  than  thirty  judges,  acting 
separately ;  if  all  are  exempt  from  the  revising  power  of  this  tribunal, 
created  for  the  purpose  (amongst  others)  of  producing  uniformity  of 
decision  and  constraction  in  all  cases  over  which  its  jurisdiction 
extends. 

I  think  congress  intended,  by  the  6th  section  of  the  bankrupt  law, 
to  give  the  district  judge  the  power  to  adjourn  questions  into  the 
circuit  court  1.  For  the  purpose  of  obtaining  the  aid  and  assist- 
ance of  the  circuit  judge ;  and,  2.  To  make  up  a  division  of  opinion 
on  great  questions,  so  that  the  decision  of  the  supreme  court  might 
be  had.  This  was  contemplated  by  congress ;  or  it  was  intended 
that  in  no  bankrupt  case  should  thb  court  have  a  revising  power, 
although  in  every  district  in  the  United  States  the  law  might  be 
differently  construed,  and  the  wildest  prediction  could  hardly  have 
exceeded  the  reality.  So  far  from  being  "  a  uniform  system  of 
bankruptcy,"  in  its  administration,  it  has  become,  by  the  various  and 
conflicting  constructions  put  upon  it,  little  more  uniform  than  the 
different  and  coniflicting  state  insolvent  laws.  This  result  could  not 
have  escaped  those  who  passed  the  law ;  it  was  too  prominently 
manifest  to  be  overlooked;  I  cannot,  therefore,  bring  my  mind  to  the 
belief  that  the  revising  power  of  this  court  was  intended  to  be  cut 
off.  And  as  the  most  expeditious  and  convenient  mode  of 
revision  was  by  *a  division  of  opinion,  I  think  congress  [  •277  ] 
intended  that  should  be  the  mode.  Notwithstanding  the 
question  was  sent  to  this  court,  the  case  might  progress  below  at  the 
election  of  the  district  court ;  so  the  recited  act  of  1802  provides ; 
and  then  the  creditor  and  debtor  would  have  equal  opportunities  to 
redress  a  perverted  construction.  But  as  the  matter  now  stands,  the 
remedy  is  with  congress,  either  to  give  this  court  jurisdiction,  or  to 
withhold  it 

Order,  This  cause  came  on  to  be  heard  on  the  transcript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  district  of 
Kentucky,  and  on  the  points  and  questions  on  which  the  judges  of  the 
said  circuit  court  were  opposed  in  opinion,  and  which  were  certified 
to  this  court  for  its  opinion,  and  was  argued  by  counsel.  On  con- 
sideration whereof,  it  is  now  here  ordered  and  adjudged  by  this  court, 
that  this  cause  be  and  the  same  is  hereby  dismissed,  for  the  want  of 
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jnrisdiction,  and  that  this  cause  be  and  the  same  is  hereby  remanded 
to  the  said  ciicnit  court,  for  such  proceedings  to  be  had  therein  as  to 
law  and  justice  may  appertain. 

3  H.  292;  18  H.  11. 


William  Taylor  and  others,  Appellants,  v.  George  M.  Sayaob, 
Executor  of  Samuel  Savage,  deceased,  Defendant. 

1  H.  282. 

Where  an  execator  was  remoyed  from  bis  tnut  by  a  decree  of  a  competent  ooort,  on  the 
same  day  on  which  a  decree  was  made  against  him  in  his  said  capacity,  in  a  circuit  conn 
of  the  United  States ;  hddj  that  neither  he  nor  the  complainant  could  appeal  ontU  the  ad- 
ministrator de  botUs  non^  &c.,  was  made  a  party. 

If  the  defendant,  who  is  sued  in  a  lepresentative  capacity,  is  removed  from  his  tmat  on  liie 
day  when  a  decree  ts  rendered,  execatiou  cannot  lawfully  issne  from  a  circuit  court,  in  a 
case  open  to  appeal. 

Though  a  case  has  been  attempted  to  be  brought  here  by  appeal,  when  there  was  no  appellee 
in  existence  at  the  time  the  appeal  was  claimed,  it  may  be  remanded  with  directions  to 
make  the  proper  parties. 

The  case  is  stated  in  the  opinion  of  the  court 

Morehead^  for  the  appellee. 

OriUendeitj  contra. 

[  •  284  ]      *  Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  is  brought  before  tiie  court  by  the  petition  of 
Vincent  M.  Benham,  administrator  de  bonis  non^  with  the  will  an- 
nexed of  Samuel  Savage. 

It  appears  that  a  bill  was  filed  by  Willliam  Taylor  and  others,  in 
the  district  court  of  the  United  States,  for  the  northern  district  of 
Alabama,  against  George  M.  Savage,  executor  of  Samuel  Savage, 
deceased,  to  which  the  defendant  appeared  and  answered.  Testi- 
mony was  taken  on  both  sides,  and  at  the  final  hearing  on  the  28th 
of  November,  1842,  the  court  decreed  that  the  complainants  recover 
of  the  respondent,  as  executor  of  Samuel  Savage,  $5,212.92  and 
costs,  to  be  levied  of  the  goods  and  chattels,  lands  and  tenements,  of 
the  said  Samuel  Savage.  On  the  same  day,  the  orphans'  court  of 
Lauderdale  county,  in  the  State  of  Alabama,  having  competent  ju- 
risdiction for  that  purpose,  removed  the  said  George  M.  Savage  ficom 
bis  executorship,  and  appointed  Vincent  M.  Benham,  the  petitioner 
above  mentioned,  administrator  as  aforesaid* 

Huntsville,  where  the  district  court  of  the  United  States  held  iti 
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session,  and  Florence,  where  the  orphans'  court  of  Lauder- 
dale *  county  was  in  session,  were  distant  from  each  other  [  *  285  ] 
between  seventy  and  eighty  miles,  and  the  new  administra- 
tor, Vincent  M.  Benham,  does  not  appear  to  have  known  of  the  de- 
cree until  some  days  after  it  was  passed.  At  the  time  of  the  decree, 
Harvey  Dillahunty  was  attending  to  the  suit  in  chancery,  as  the  at^ 
tomey  in  fact  of  Greorge  M.  Savage,  the  respondent;  and  two  days 
afterwards,  that  is  to  say,  on  the  30th  of  November,  1842,  in  the 
name  of  the  respondent,  prayed  an  appeal ;  and  the  district  court, 
with  the  consent  of  the  complainants,  passed  an  order,  giving  the 
said  Oeorge  M.  Savage  liberty  to  file  an  appeal  bond  at  any  time 
within  twenty  days  firom  the  adjournment  of  the  court.  On  the  2d 
of  December,  the  complainants  also  appealed,  and  on  the  same  day 
gave  the  usual  bond  to  cover  costs,  which  was  duly  approved ;  and 
the  transcript  of  the  record  and  proceedings  had  in  the  cause  in  the 
district  court  have  been  transmitted  to  and  docketed  in  this  court  in 
the  names  of  the  said  William  Taylor  and  others,  complainants  and 
appellants,  against  the  said  Greorge  M.  Savage,  executor  of  Samuel 
Savage,  respondent  and  appellee. 

The  executor  having  been  removed  as  aforesaid,  no  bond  was  exe- 
cuted by  him,  nor  by  Vincent  M.  Benham,  the  administrator,  within 
the  time  limited  by  the  court,  and  therefore  an  execution  was  issued 
by  the  clerk  of  the  district  caurt  against  the  property  of  Samuel 
Savage,  by  virtue  of  which  the  marshal  has  seized  the  property  of 
the  said  deceased,  and  is  about  to  sell  the  same  in  order  to  satisfy  the 
decree. 

Li  this  state  of  the  proceedings,  Benham,  the  administrator,  has 
filed  his  petition  at  the  present  term,  setting  forth  the  facts  as  above 
mentioned,  and  offering  to  file  a  transcript  of  the  proceedings  on  his 
part,  and  to  give  security  on  his  appeal,  and  praying  that  his  bond 
may  be  approved  by  this  court,  and  the  execution  issued  by  the  com- 
plainants superseded  until  the  appeal  can  be  heard  and  decided  in 
this  court.  Affidavits  have  been  filed  on  both  sides,  but  there  is  no 
conflict  between  them  in  any  circumstance  deemed  inaterial  by  the 
court,  nor  do  they  vary  in  any  important  particular  firom  the  state- 
ment contained  in  the  petition. 

We  are  by  no  means  prepared  to  say  that  a  complainant,  after 
having  appealed  from  a  decree  in  his  favor,  can  be  permitted,  pend- 
ing the  appeal,  to  carry  into  execution  the  decree  which  he  is  seeking 
to  reverse  in  the  appellate  court,  in  order  to  obtain  a  decree 
•  for  a  larger  sum.  But  the  relief  asked  for  by  the  petition  [  *  286  ] 
cannot  be  granted,  because  there  is  no  case  legally  in  this 
court  upon  the   appeal  of  either  party,  upon  which  process  can  be 
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issued.  The  decree  in  the  circuit  court  is  against  George  M.  Savage, 
executor  of  the  last  will  and  testament  of  Samuel  Savage,  deceased. 
There  was  no  other  party  respondent  in  the  district  court,  and  the 
decree  was  passed  against  him  in  his  representative  character.  Be- 
fore the  appeal  was  prayed  on  either  side,  he  had  ceased  to  be  the 
representative  of  the  estate  of  Samuel  Savage,  and  had  no  control 
over  it,  nor  any  right  to  interfere  with  it  by  prosecuting  or  appearing 
to  an  appeal,  or  in  any  other  manner.  By  his  removal  from  the  of- 
fice  of  executor,  he  -was  as  completely  separated  from  the  business 
of  the  estate  as  if  he  had  been  dead,  and  had  no  right  to  appear  in, 
or  be  a  party  in  this  or  any  other  court,  to  a  suit  which  the  law  con- 
fided to  the  representative  of  the  deceased.  No  further  proceedings, 
therefore,  could  be  had  on  the  decree  in  the  district  court,  until  Ben- 
ham,  the  administrator  de  bonis  naUj  was  made  a  party. 

In  this  view  of  the  subject,  it  follows :  1.  That  the  appeal  of  the 
complainants  is  not  regularly  before  this  court,  and  the  irregularity 
cannot  be  cured  here  unless  the  administrator  voluntarily  appears  to 
it  The  case  may,  however,  upon  the  application  of  the  appellants, 
be  remanded  to  the  district  court,  with  leave  to  make  the  proper 
parties. 

2.  The  execution  issued  on  the  decree  was  unauthorized  and  void, 
and  no  right  of  property  wiU  pass  by  a  sale  under  it,  if  one  should 
be  made  by  the  marshal. 

3.  The  appeal  of  Benham,  the  administrator  de  boms  now,  is  also 
irregular,  and  the  case  cannot  be  brought  here  by  him  unless  he  is 
first  made  a  party  in  the  district  court 

But  he  may  be  made  a  party  there,  either  upon  his  own  applica- 
tion or  that  of  the  complainants,  according  to  the  rules  and  practice 
in  chancery  proceedings.  And  when  this  has  been  done,  the  admin- 
istrator may  take  an  appeal ;  and  upon  giving  bond  within  the  lime 
prescribed  by  law,  all  proceedings  upon  the  decree  will  be  stayed  in 
the  district  court,  until  the  decision  in  this  court  shall  be  had  in  the 
premises.     And  if  he  fail  to  give  the  bond  within  the  limited  period, 

the  complainants  will  be  entitled  to  process  from  the  district 
[  *  287  ]  court,  in  order  to  enforce  it    As  the  *  case  now  stands,  there 

is  no  suit  here  upon  which  this  court  can  found  any  process 
to  set  aside  the  execution  improperly  issued,  and  the  petition  of  Ben- 
ham,  the  administrator,  must  be  dismissed. 

On  consideration  of  the  petition  of  Vincent  M.  Benham,  filed  in 
this  case,  and  of  the  curguments  of  counsel  thereupon  had,  it  is  now 
here  ordered  by  this  court  that  the  said  petition  be  and  the  same  is 
hereby  dismissed. 

2  H.  395 ;  5  H.  233. 
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William  J.  Minor,  and  Catherine,  his  wife,  Plaintiffs  in   Eiror, 
V.  Shubal  Tillotson. 

1  H.  287. 

Thovgh  a  record,  brought  by  a  writ  of  error  from  the  ctrcnit  coart  for  Loaisianaf  does  not 
show  any  qaestion  of  law  vpon  which  this  court  can  pass,  the  case  cannot  be  dismissed 
for  want  of  jurisdiction  for  that  cause. 

The  plaintiff  has  a  right  to  be  heard  on  the  question  whether  error  appears  on  the  record. 

Motion  to  dismiss  for  want  of  jurisdiction.  The  ground  of  the 
motion  is  stated  in  the  opinion  of  the  court. 

Webster y  in  support  of  the  motion. 
Walker^  contra. 

•  Taney,  C.  J.,  delivered  the  opinion  of  the  court  [  *  288  ] 

This  is  a  writ  of  error  from  the  circuit  court  of  the  United 
States  for  the  eastern  district  of  Louisiana. 

A  motion  has  been  made  to  dismiss  the  writ,  upon  the  ground  that 
the  record  contains  no  bill  of  exception,  nor  statement  of  facts  by 
the  court,  according  to  the  practice  in  Louisiana,  by  which  any  ques- 
tion of  law  is  brought  up  for  revision  in  such  a  form  as  to  enable  this 
court  to  decide  upon  it ;  and  that  there  is  a  mass  of  various  and  conflict- 
ing testimony  in  relation  to  facts,  upon  which  no  jurisdiction  can  be 
exercised  upon  a  writ  of  error. 

Assuming  this  statement  to  be  correct,  it  does  not  follow  that  ad- 
vantage can  be  taken  of  it  upon  a  motion  to  dismiss.  The  record 
shows  that  a  judgment  was  rendered  in  the  circuit  court,  over  which 
this  court  undoubtedly  have  jurisdiction  upon  a  writ  of  error.  The 
plaintiffs  allege  that  there  is  error  in  law  in  this  judgment,  and  have 
brought  it  here  for  the  revision  of  this  court  And  upon  the 
argument  of  the  case  it  will  be  incumbent  upon  *  them  to  [  *  289  ] 
show  that  the  record  presents,  in  some  form  or  other,  a  state- 
ment of  facts  upon  which  a  question  of  law  arose  in  the  circuit  court, 
and  which  was  there  erroneously  decided.  And  if  he  fails  to  do  this, 
the  judgment  must  be  affirmed.  But  he  is  entitled  to  be  heard,  in 
order  that  he  may  show,  if  he  can,  that  the  error  of  which  he  com- 
plains appears  in  the  record ;  and,  whether  it  does  so  appear  or  not, 
is  a  matter  which  cannot  be  inquired  into  in  the  form  in  which  the 
case  is  now  brought  before  us. 

The  motion  must  therefore  be  dismissed. 

20 H.  427;  2B.  481;  8  Wal.  97;  4  Wal.  686. 
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James  Williams,  Plaintiff  in  Elrror,  v.  The  ^United  States,  De- 
fendants in  Eiror. 

1  H.  290. 

Under  the  act  of  Janaaiy  31, 1823,  (3  Stats,  at  Laige,  728,  41,)  instnictioiu  giToa  hj  the 
President  to  the  secretary  of  the  treasury,  to  make  the  necessary  advances  to  the  mar- 
shals of  the  United  States  to  enable  them  to  execate  their  duties,  were  legal,  and  for  the 
monejTs  so  advanced  the  sureties  of  the  marshals  were  responsible. 

Such  daties  can  be  performed  by  the  President  only  through  the  agency  of  the  appropriate 
departments. 

Secondary  evidence  of  instructions  of  the  President  to  the  secretary  of  the  treasury  aami^ 
ted,  after  evidence  tending  to  show  the  destruction  of  the  written  original  instructions. 

The  dockets  and  records  of  a  court,  which  show,  in  the  modes  in  that  court  usual,  the  re- 
ceipt of  moneys  by  the  marshal,  are  evidence  against  his  sureties. 

Error  to  the  ciicnit  court  for  the  Dbtrict  of  Columbia.     The  case 
is  stated  in  the  opinion  of  the  court 

Bradley^  for  the  plaintiff 

Legari^  (attorney-general,)  contrd. 

[  *  293  ]       *  Daniel,  J.,  delivered  the  opinion  of  the  court 

This  cause  comes  up  on  a  writ  of  error  to  the  circuit 
court  of  the  United  States  for  the  District  of  Columbia. 

The  defendants  in  error  instituted  an  action  of  debt  in  the  circuit 
court  against  the  plaintiff  in  error,  as  surety  for  Henry  Ashton,  de- 
ceased,  late  marshal  of  the  District  of  Columbia,  in  a  bond  executed 
by  Ashton,  conditioned  for  the  faithful  performance  of  the  duties  of 
his  office.  On  oyer  of  the  bond,  the  defendant  pleaded  generally 
conditions  performed  by  the  marshal  and  his  deputies ;  after  this 
plea  various  breaches  of  the  condition  of  the  bond  were  specially 
assigned,  charging  the  late  marshal  with  failing  to  account  for  mon- 
eys advanced  to  him  by  the  secretary  of  the  treasury,  under  special 
direction  of  the  President  of  tiie  United  States ;  with  not  having 
accounted  for  and  paid  over  moneys  received  by  him  and  his  depu- 
ties on  executions,  and  with  having  failed  to  collect,  under  execu- 
tions which  came  to  his  hands,  moneys  that  he  ought  to  have  col- 
lected from  persons  who  were  solvent  Issues  were  taken  to  the 
country  upon  the  several  breaches  thus  assigned,  and  the  jury  impan- 
elled to  try  those  issues  returned  as  their  verdict,  in  substance,  that 
the  said  Henry  Ashton,  by  himself  and  his  deputies,  did  not  well  and 
faithfully  perform  and  fulfil  all' the  duties  of  his  office  of  marshal  of 
the  District,  in  pursuance  of  the  acts  of  congress  in  such  cases  made 
and  provided ;  and  they  found  the  sum  of  $8,279.25,  with  interest 
thereon  firom  the  24th  day  of  November,  1836,  to  be  really  and  justly 
due  to  the  United  States  on  the  marshal's  bond.     Upon  this  verdici 
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the  court  gave  a  judgment  for  $20,000,  the  penalty  of  the  bond,  but 
to  be  discharged  by  the  amount  assessed  by  the  jury,  together  with 
the  costs  of  suit. 

At  the  trial,  and  before  the  jurors  withdrew  from  the  bar,  the  de- 
fendant below  tendered  two  bills  of  exceptions  to  the  ruling  of  the 
court  in  the  cause,  which  bills  of  exceptions  are  as  follows  :^ — 

Defendant's  first  bill  of  exceptions. — On  the  trial  of  this  cause,  the 
plainti£b,  to  support  the  issues  joined,  on  their  part,  offered  to  give 
in  evidence  the  accounts  settled  between  the  United  States 
•  and  Henry  Ashton,  late  marshal  of  the  District  of  CJolum-  [  *  294  ] 
bia,  upon  whose  official  bond  this  action  is  brought  against 
the  defendant,  as  one  of  the  sureties  therein  named.  By  these 
accounts,  it  appears  that  a  balance  appears  due  from  the  said  Ash- 
ton to  the  United  States,  of  $6,455.16.  That  in  making  up  the  said 
balance,  various  sums  of  money  were,  from  time  to  time,  during  his 
continuance  in  office,  advanced  and  paid  to  him,  as  marshal  as  afore- 
said, out  of  the  treasury  of  the  United  Statesj  by  order  of  the  secre- 
tary of  the  treasury,  before  the  said  Ashton,  as  marshal,  had  rendered 
accounts  or  vouchers,  showing  that  he  had  himself  advanced  and 
paid  the  same,  or  any  part  thereof,  to  those  entitled  bylaw  to  receive 
the  same;  and  while  balances  for  moneys  previously  advanced  to 
him  existed  on  the  books  of  the  department,  and  before  it  had  been 
shown  that  the  same  had  been  properly  applied  and  expended,  and 
when  the  said  sum  of  $6,455.16  was  not  in  fact  due  from  the  United 
States  for  any  services  rendered  or  money  expended. 

And  the  plaintiffs  offered  in  evidence  the  statements  of  Asbury 
Dickins,  formerly  a  clerk  in  the  treasury  department,  and  of  IVFClin- 
tock  Young,  now  chief  clerk  of  said  department;  v^hich,  reserving 
all  objections  to  the  competency  of  such  testimony,  it  was  agreed 
should  be  received  as  if  said  parties  had  been  sworn  in  the  case,  and 
had  testified  in  accordance  with  said  statements.  To  the  admissi- 
bility of  all  which  testimony  the  defendant  objects,  but  the  court 
ovenruled  the  objection,  and  the  defendant,  by  his  counsel,  excepts ; 
and  the  said  evidence  being  thus  admitted  to  go  to  the  jury,  the 
counsel  for  the  plaintiiis  prayed  the  court  to  instruct  the  jury,  that 
upon  this  evidence  the  plaintiff  was  entitled  to  recover  the  said  sum ' 
of  $6,455.16  against  the  defendant ;  and  the  court  overruling  the 
objection  of  the  defendant  thereto,  gHve  said  instruction,  to  which 
the  defendant  excepts ;  and  the  court,  in  pursuance  of  the  statute, 
sign  and  seal  this  bill  of  exceptions  to  all  the  matters  so  ruled,  as 
aforesaid,  this  11th  day  of  January,  1840. 

W.  Cranch,  [l.  s.] 

B.  Thrust  ON,  [l.  s.] 

James  S.  Morsell.  [u  s.] 
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Second  bill  of  exceptions. — In  the  farther  trial  of  this  cause,  the 
plainti£fs  produced  the  dockets  and  records  of  this  court,  showing 
that  in  a  number  of  cases  where  judgment  had  been  entered 
[  *  295  ]  *  against  defendants  for  common-law  fines,  forfeitures,  and 
costs,  adjudged  against  the  said  defendants,  and  the  said 
defendants  had  paid  the  said  amounts,  so  respectively  adjudged 
against  them,  to  the  marshal,  and  entries  were  thereupon  made  by 
the  said  marshal  or  his  deputy,  on  the  dockets  of  said  courts,  <<  money 
made  and  ready,"  ^  money  paid,"  and  that  the  amounts  so  received 
by  said  marshal  amounted  to  the  sum  of 

And  the  plaintiffs  farther  proved  by  the  dockets,  records,  &&,  as 
aforesaid,  that  certain  sums  of  money  were  adjudged  by  the  court 
aforesaid,  against  certain  defendants,  for  common-law  fines,  forfeitures, 
and  costs,  upon  which  writs  of  ca.  sa.  were  issued,  which  writs  were 
returned  by  the  marshal,  <<  satisfied  marshal,"  and  showed  that  the 
said  sums  so  received  by  said  Ashton,  amounted  to 

And  the  defendant  objected  to  the  said  several  amounts  as  being 
recoverable  in  this  action  against  ibe  said  defendant,  and  prayed  the 
court  to  instruct  the  jury  that  he  was  not  liable  therefor ;  but  the  court 
refased  so  to  instruct  the  jury,  and  instructed  them  that  the  defendant 
was  liable  for  the  amounts  so  received  by  said  Ashton. 

To  which  refusal  the  defendant,  by  his  counsel,  excepts  and  prays 
the  court  to  sign  and  seal  this  bill  of  exceptions,  which  is  done  ac- 
cordingly, this  11th  day  of  January,  1840. 

W.  Cranch,  [l.  8.] 

James  S.  Morsbll.     [l.  s.] 

The  statements  of  Asbury  Dickins  and  McClintock  Young,  referred 
to  in  the  first  bill  of  exceptions,  are  in  the  following  words :  — 

Wasbingtoo,  January  11,  1840. 

Dear  Sir  :  In  compliance  with  your  request,  I  now  state,  as  I 
mentioned  to  you  verbally,  some  time  ago,  tiiat  it  is  within  my  recol- 
lection that  soon  after  the  passing  of  the  ^'  act  (of  the  31st  of  January, 
1833,)  concerning  the  disbursement  of  public  money,"  the  secretary 
of  the  treasury  was  specially  authorized  and  directed  in  writing,  by 
the  President  of  the  United  States,  to  make  such  advances  of  money, 
firom  time  to  time,  to  various  classes  of  the  disbursing  officers  of  the 
government,  and  among  others  to  the  marshals  of  the  United  States, 

as  should  be  found  necessary  to  the  faithful  and  prompt 
'  •396  ]  discharge  of  their  respective  duties,  and  •to  the  fulfilment 

of  the  public  engagements.     The  papers  containing  the:M 
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directions  of  the  President  were,  as  I  belieye^  destroyed  in  the  late 
bnnung  of  the  treasury  building. 

I  am,  dear  sir,  sincerely  yours, 

ASBURY  DiCKINS* 

To  Francis  S.  Key,  Esq.,  &c.  &c.  &c. 

Dear  Sir  :  In  reply  to  your  inquiry,  I  have  to  state  that  all  ad- 
vances to  marshals  U.  S.  are  made  by  the  secretary  of  the  treasury, 
and  not  by  direction  of  the  accountuo^  officers. 

Yours  rep'y, 
11th  January,  1840.  McC.  Young. 

F.  S.  Key,  Esq. 

The  questions  presented  for  consideration  here  upon  the  aforegoing 
bills  of  exceptions,  and  the  proofs  to  which  they  refer  are  these: 
1.  Whether  the  sums  of  money  placed  in  the  hands  of  the  late  mar- 
shal by  the  secretary  of  the  treasury,  and  forming  a  part  of  the  aggre- 
gate found  by  the  verdict  of  the  jury,  were  so  advanced  in  conformity 
with  the  law,  &ls  to  create  a  liability  on  the  part  of  the  sureties  of  the 
marshal  for  their  proper  application  by  that  officer  ?  and 

2.  Whether  the  several  sums  admitted  to  have  been  paid  to  the 
marshal  upon  executions  for  fines,  forfeitures,  and  costs  adjudged 
against  various  defendants,  and  as  to  a  part  of  which  sums  the  mar- 
shal or  his  deputy  had  made  upon  ^  the  dockets  of  the  court,"  the 
following  entries,  "money  made  and  ready"  and  "money  paid;** 
and  as  to  other  portions  of  which  levied  on  executions  for  fines  and 
forfeitures,  the  marshal  had  made  on  the  executions  themselves  this 
entry,  "  satisfied  marshal,"  were  so  proved  to  have  been  received  by 
the  marshal  in  virtue  of  his  office,  as  to  render  his  sureties  responsible 
for  these  latter  sums  ? 

Under  the  first  of  these  inquiries,  it  is  contended  for  the  plaintiff  in 
error,  that  the  act  of  congress  of  January  31, 1823,  expressly  prohibits 
the  advancing  of  public  money  in  any  case  whatsoever,  except  under 
the  special  direction  of  the  President,  to  the  disbursing  officers  of  the 
government,  for  the  faithful  and  prompt  discharge  of  their  public  du- 
ties, and  to  the  fulfilment  of  the  public  faith ;  and  it  is  insisted  upon 
as  the  correct  interpretation  of  this  statute,  that  the  power 
thereby  vested  to  make  advances  for  the  *  public  service,  is  [  *  297  ] 
not  one  appertaining  to  the  office  of  President,  but  is  an 
authority  strictiy  personal  and  ministerial,  to  be  exercised  in  every 
instance  only  by  the  individual  himself,  by  his  own  hand,  and  never 
in  any  respect  to  be  delegated.  Such  an  interpretation  of  the  law 
this  court  can  by  no  means  admit  While  it  has  been  doubtiess  the 
object  of  congress  to  secure  economy  and  regularity  in  public  disburse* 
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ments,  and  for  that  end  to  limit,  as  far  as  was  proper,  the  discretioii 
of  subordinate  agents  over  the  public  money,  it  never  can  be  reason- 
able to  ascribe  to  them  a  conduct  which  must  defeat  every  beneficial 
end  they  could  have  in  view,  and  render  the  government  an  absolutely 
impracticable  machine.  The  President's  duty  in  general,  requires  his 
superintendence  of  the  administration ;  yet  this  duty  cannot  require 
of  him  to  become  the  administrative  officer  of  every  department  cmd 
bureau,  or  to  perform  in  person  the  numerous  details  incident  to  ser- 
vices which,  nevertheless,  he  is,  in  a  correct  sense,  by  the  constitution 
and  laws,  required  and  expected  to  perform.  This  cannot  be,  1st,  Be- 
cause, if  it  were  practicable,  it  would  be  to  absorb  the  duties  and 
responsibilities  of  the  various  departments  of  the  government  in  the 
personal  action  of  the  one  chief  executive  officer.  It  cannot  be,  for 
the  stronger  reason,  that  it  is  impracticable,  nay,  impossible.  The 
position  here  assumed  may  be  illustrated  in  the  single  example  of  a 
marshal.  This  officer  has  various  duties  to  perform,  which,  though  well 
understood,  yet  all  of  them,  as  to  duration  and  extent,  contingent,  and 
varying,  of  course,  as  to  the  qwmtum  of  expense  attending  their  per- 
formance. He  is  to  summon  and  pay  grand  and  petit  juries  and 
witnesses ;  to  provide  stationary  and  fuel  for  the  court ;  guards  for 
the  transportation  and  safe  keeping  of  prisoners ;  to  pay  the  per  diem 
allowed  to  clerks  and  attorneys,  and  other  incidental  charges.  If  the 
argument  for  the  plaintiff  in  error  be  correct,  it  would  be  indispensa- 
ble either  that  the  President  should  ascertain  (and  that  too  before 
their  performance,  or,  in  other  words,  their  existence,)  these  indefinable 
services,  and,  when  so  ascertained,  that  he,  under  his  own  hand,  and 
none  other,  should  give  special  written  instructions  for  the  payment 
of  each  one  of  them ;  or  that  the  marshal  should,  upon  credit,  or  from 
his  own  private  resources,  obtain  the  performance  of  these  services, 
and  await  his  reimbursement  upon  accounts  to  be  subse- 
[  •298  ]  quentiy  allowed  and  •certified  by  the  court  Such  conse- 
quences, so  firaught  with  mischief  to  the  public  service, 
utterly  forbid  the  construction  of  the  law  contended  for  by  the  plaintiff 
in  error.  If  it  be  asked,  how  then  shall  the  provisions  and  the  pur- 
poses of  the  statute  be  fulfilled  ?  the  answer  is  obvious,  and  satisfies 
at  once  the  meaning  of  the  law  and  the  public  exigencies.  Average 
estimates  may  be  formed  of  the  expenses  incident  to  the  courts,  and 
instructions  may  be  given  by  the  President  to  the  secretary  of  the 
treasury  to  make  advances  from  time  to  time,  either  upon  the  basis 
of  those  estimates,  or  upon  statements  or  requisitions  made  by  the 
marshals  themselves,  showing  the  necessity  of  advances  to  meet  the 
public  service.  And  this  plain  and  only  feasible  mode  of  complying 
with  the  law  appears  to  have  been  adopted  and  to  have  become  the 
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settled  usage  of  the  government,  as  is  shown  by  the  testimony  of 
Asbury  Dickins,  admitted  by  the  parties  to  be  received  as  if  taken 
upon  oath.  It  is  insisted,  however,  that  if  this  interpretation  of  the 
statute  be  the  true  one,  still,  a  compliance  with  its  requirements 
has  not  been  shown ;  that  neither  is  an  order  from  the  President  to 
the  secretary  of  the  treasury  nor  the  copy  of  such  an  order  produced ; 
nor  is  the  absence  of  both  or  either  of  these  so  accounted  for  as  to 
authorize  the  admission  of  inferior  evidence  to  supply  their  place. 
How  stands  this  objection  ?  Dickins,  formerly  a  clerk  in  the  treasury 
department,  states  it  to  be  a  fact  ^^  within  his  recollection,  that  soon 
after  the  passing  of  the  act  of  January  31, 1823,  concerning  the  dis- 
bursement of  the  public  money,  the  secretary  of  the  treasury  was 
specially  authorized  and  directed  in  writing,  by  the  President  of  the 
United  States,  to  make  such  advances  of  money,  from  time  to  time, 
to  various  classes  of  disbursing  officers  of  the  government,  and  among 
others  to  the  marshals,  as  should  be  found  necessary  to  the  faithful 
and  prompt  discharge  of  their  respective  duties,  and  to  the  fulfilment 
of  the  pubUc  engagements.  The  papers  containing  these  directions 
of  the  President  were,  as  he  believes,  destroyed  in  the  late  burning  of 
the  treasury  building."  The  general  principle  as  to  the  admissibility 
of  secondary  evidence  is  familiar  to  all,  and  will  receive  no  comment 
from  the  court;  but  we  will  simply  inquire  whether  the  facts  here 
shown  do  not  present  a  case  falling  within  the  operation  of  that  prin- 
ciple? What  does  Dickins  prove?  1.  The  existence  of 
the  special  written  •instruction  from  the  President,  made  [  •SQQ*] 
expressly  to  carry  into  effect  the  law  of  1823,  and  forming 
the  established  rule  and  usage  of  the  department  2.  The  conflagra- 
tion of  the  treasury  department,  the  leg^  and  proper  depository  for 
this  instruction.  And  3.  The  belief  of  the  witness,  then  a  clerk  in 
the  department,  and,  by  consequence,  to  a  great  extent  cognizant  of 
its  arrangement  and  condition,  that  the  document  was  destroyed  in 
that  conflagration.  Authorities  need  not  be  multiplied  to  show  that 
the  case  before  us  is  completely  within  the  rule  respecting  secondary 
evidence ;  a  single  decision  of  this  court  will  be  cited,  as  placing  that 
matter  wholly  beyond  controversy.  In  Riggs  v.  Tayloe,  9  Wheat 
486,  the  court,  after  laying  down  the  general  rule,  proceeds  thus :  "  It 
is  contended  that  the  affidavit  is  defective;  not  being  sufficiently 
certain  and  positive  as  to  the  loss  of  the  particular  writing.  The 
affiant  only  states  his  impression  that  he  tore  it  up ;  and  if  he  did  not 
tear  it  up,  it  has  become  lost  or  mislaid ;  that  this  is  in  the  alterna- 
tive, and  not  certain  and  positive.  We  do  not  concur  in  this  reason- 
ing. An  impression  is  an  image  fixed  in  the  mind ;  it  is  belief;  and 
believing  the  paper  in  question  was  destroyed,  has  been  deemed  suffi* 
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dent  to  let  in  the  secondary  evidence."  The  testimony  of  Dickiiis 
appears  to  this  court  much  more  direct  upon  the  point  than  that  ad- 
mitted in  the  case  of  Riggs  v.  Tayloe,  9  Wheat  483 ;  we  consider  it 
as  fully  justifying  oral  proof  of  the  contents  of  the  instrument  to 
which  it  related,  and  as  establishing  the  character  and  import  of  that 
instrument,  as  well  as  the  usage  founded  thereupon ;  and  upon  this 
fact  of  the  usage,  Dickins  is  corroborated  by  the  testimony  of  Young, 
the  chief  clerk  in  the  treasury  department  at  the  time  of  tiie  trial. 

In  considering  the  second  exception  made  by  the  defendant,  it  may 
be  remarked  that  the  grounds  of  the  exception  are  not  stated  witii 
that  distinctness  and  precision  necessary  to  clear  it  entirely  of  ob- 
scurity ;  still,  the  statement  is  thought  to  contain  enough  to  guide  the 
court  to  a  correct  solution  of  the  question  involved.  The  second  bill 
of  exceptions  sets  forth  that  the  plaintiffs  produced  the  dockets  and 
records  of  the  court,  showing  that  in  a  number  of  cases  where  judg* 
ments  had  been  entered  against  defendants  for  common-law  fines, 
forfeitures,  and  costs,  and  the  said  defendants  had  paid  the  amounts 

so  respectively  adjudged  against  them  to  the  marshal,  and 
[  *  300  ]  entries  were  made  by  the  said  *  marshal  or  his  deputy,  on 

the  said  dockets,  "  money  made  and  ready,"  "  money  paid ; " 
and  that  the  amounts  so  received  amounted,  &c.  And  again :  The 
plaintiffs  further  proved  by  the  dockets,  records,  &c.,  that  certain 
smns  of  money  were  adjudged  by  the  court  against  certain  defend- 
ants for  fines,  forfeitures,  Scc^  upon  which  judgments  writs  of  ecu,  so, 
were  issued,  which  writs  were  returned  by  the  marshal,  ^'  satisfied 
marshal,"  and  showed  that  the  said  sums  amounted,  &c.  In  the 
evidence  set  forth  upon  the  face  of  these  exceptions,  nothing  particu- 
lar is  disclosed  relative  to  the  modes  of  proceeding  on  executions,  or 
of  the  means  in  practice  by  the  court  for  recording  and  preserving  the 
evidence  of  such  proceedings,  or  of  the  acts  and  returns  of  the  officers 
who  may  be  charged  with  the  management  of  final  process ;  of 
course  nothing  is  adduced  to  impeach  the  regularity  of  the  reception 
by  the  court,  of  the  returns  and  entries  made  by  the  marshal,  or  of  the 
manner  of  placing  them  permanentiy  upon  the  archives  of  the  court 
But  it  is  admitted  in  the  exception,  that  all  these  things  are  apparent 
on  the  records,  namely :  The  judgments  and  executions ;  the  receipt 
of  the  money  by  the  marshal,  and  his  admissions  of  the  receipt 
thereof,  both  by  himself  and  his  deputies.  These  facts  are  conceded 
to  be  parts  of  the  records  of  the  court  to  which  the  officer  properly 
belonged,  and  before  which  his  conduct  was  regularly  cognizable; 
a  tribunal  in  all  respects  competent  to  pass  upon  his  acts ;  competent 
to  fashion  its  records,  and  to  preserve  the  evidences  of  its  own  pro- 
ceedings and  of  the  acts  of  its  officers.     The  acts  of  this  court, 
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then,  musty  in  the  first  instance,  be  presumed  to  be  regular,  and 
in  conformity  with  settled  usage ;  and  they  are  conclusive  until  they 
shall  be  reversed  by  a  competent  power,  and  upon  a  case  properly 
made.  Upon  both  the  instructions  given  and  excepted  to,  in  this 
cause,  we  approve  the  opinion  of  the  circuit  court,  and  theref(»e  affirm 
the  same. 


Andrew  Duncan,  Plaintiff  in  Error,  v.  Isaac  Darst,  Henry  Darst, 
and  Jacob  Darst,  Defendants. 

1H.301. 

A  state  officer,  acdng  under  a  state  insolvent  law  in  a  genend  proceeding  for  the  benefit  of 
creditors,  cannot  discbarge  from  imprisonment  a  debtor  arrested  nnder  a  ca,  $a»  issuing 
ont  of  a  circuit  court  of  the  United  States  J 

Error  to  the  circuit  court  of  the  United  States  for  the  eastern 
district  of  Pennsylvania. 

The  case  is  stated  in  the  opinion  of  the  court ;  but  it  may  be  con- 
venient to  have  inserted  the  law  of  Pennsylvania  under  which  the 
proceedings  before  the  state  magistrate  were  had  It  was  as 
follows :  — 

^  That  if  any  debtor  shall  hereafter  be  arrested  or  held  in  execution, 
on  a  bail  piece,  in  a  civil  suit,  and  who  shall  have  resided  six  months 
in  this  commonwealth  previously  thereto,  he  may  apply,  when  arrested 
on  execution,  to  the  president  or  any  associate  judge  of  the  court  of 
common  pleas  of  the  county  in  which  he  is  so  arrested,  or  when  held 
on  a  bail  piece,  may  apply  io  the  president  or  associate  judge  of  the 
said  court,  in  the  county  in  which  the  suit  was  instituted,  and  give 
bond  to  the  plaintiff  or  plaintiffs,  at  whose  suit  he  is  so  arrested  and 
held,  with  such  security  as  shall  be  required  and  approved  of  by  the 
said  judg^;  the  condition  of  which  bond  shall  be,  that  the  said  deb- 
tor shall  be  and  appear  at  the  next  court  of  common  pleas  for  said 
county,  and  there  take  the  benefit  of  the  insolvent  laws  of  this  com- 
monwealth, and  to  surrender  himself  to  the  jail  of  the  said  county,  if 
he  fail  to  comply  with  all  things  required  by  law  to  entitle 
*  him  to  be  discharged,  and  generally  to  abide  all  orders  of  [  *  302  ] 
the  said  court;  whereupon  the  said  judge  shall  give  an 
order  to  the  sheriff,  constable,  or  other  person,  having  such  debtor  in 
custody,  to  forthwith  discharge  him  upon  his  paying  the  jail  fees,  if 
any  be  due." 

The  law  of  Pennsylvania  also  required  the  debtor  to  hand  into  the 
court  a  list  of  his  property  and  debts,  and  to  make  disclosures,  and 

1  See  4  P.  866. 
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subjected  him  to  punishment  for  fraudulent  conduct  His  proper^ 
was  to  be  vested  in  trustees  and  distributed,  ratably,  under  the  sopef- 
vision  of  the  court,  among  all  his  creditors. 

Beadj  for  the  plaintiff. 

Penrose^  contra. 

[  *  304  ]      *  Catron,  J.,  delivered  the  opinion  of  the  court 

It  appears  from  the  record  that  in  1834,  Darst  and  others 
recovered,  in  the  circuit  court  of  the  United  States  for  the  eastem 
district  of  Pennsylvania,  a  judgment  against  Jacob  Roth,  for  the  sum 
of  $5,466. 

Li  November,  1832,  a  capias  ad  satisfaciendum  was  sued  out  against 
him,  returnable  to  the  April4erm,  1833,  of  the  coart  On  the  6th  of 
December,  1832,  the  marshal  arrested  Roth,  and  delivered  him  to 
Duncan,  the  sheriff  and  jailer  of  York  county,  for  safe-keeping  in  the 
jail  of  that  county,  until  discharged  by  due  course  of  law.  On  the 
7th  of  December,  Duncan  discharged  him  from  custody,  and  the 
present  suit  was  brought  for  an  escape. 

He  pleaded  in  justification,  that  Roth  applied  to  G.  B.,  an  associate 
judge  df  the  court  of  common  pleas  of  York  county,  gave  bond  and 
security  to  appear  at  the  next  court  of  common  pleas,  then  and  there 
to  take  the  benefit  of  the  insolvent  laws  of  Pennsylvania ;  and  to 
surrender  himself  to  the  jail  of  the  county,  if  he  failed  to  comply 
with  all  things  required  by  law,  to  entitle  him  to  be  discharged, 
&C.  To  this  plea  there  was  a  demurrer,  and  judgment  for  the 
plaintiffs. 

To  the  regularity  of  the  writ  of  capiat  ad  saHsfaciendum ;   to  its 

execution  on  the  body  of  Roth ;  or  to  his  delivery  to  Duncan  as  the 

proper  jailer  to  receive  him,  there  is  no  objection  made ;  the  case 

turns  exclusively  on  the  question,  whether  by  giving  bond 

[•305]  *  and  security  to  appear  in  the  insolvent  court,  the  sheriff 

was  authorized  to  release  Roth  from  imprisonment 

It  is  admitted  that  had  Roth  been  arrested  by  a  sheriff  on  a  ca.  sa^ 
issued  from  a  state  court  of  Pennsylvania,  a  discharge  would  have 
been  proper  on  his  giving  the  bond ;  and  it  is  contended  the  same 
consequence  followed  in  this  case,  because  the  acts  of  congress  had 
adopted  the  modes  of  proceeding  on  final  process,  governing  the  state 
courts  and  officers. 

This  brings  up  the  (Question,  to  what  extent  congress  had  adopted 
the  various  causes  of  discharge,  (in  1832,)  provided  by  the  state 
laws,  for  the  release  of  debtors,  imprisoned  by  virtue  of  writs  of  ca.  sa 
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issued  by  courts  of  the  Vniied  States;  beyond  the  state  laws 
adopted,  it  is  settled  the  federal  courts  are  not  bound  to  conform  to 
state  regulations.  What  state  laws  apply,  and  regulate  the  modes 
of  proceeding  in  the  courts  of  the  United  States,  depends  on  a  proper 
understanding  of  the  acts  of  congress,  on  the  subject. 

The  first  in  order,  is  that  of  1789,  c.  21,  §  2 ;  ^  which  declares,  the 
forms  of  writs  and  executions,  and  the  modes  of  process  in  suits  at 
conunon  law,  shall  be  the  same  in  each  State  respectively  as  are  now 
used,  or  allowed  in  the  supreme  courts  of  the  same.  This  act  was 
temporary,  but  is  referred  to,  and  in  part  sanctioned,  by  that  of  1792, 
c  36,  §  2.^  This  declares :  That  the  forms  and  modes  of  proceeding, 
in  suits  at  common  law,  shall  be  the  same  as  are  now  used  in  the 
courts  of  the  United  States  respectively,  in  pursuance  of  the  act  of 
1789,  c.  21. 

By  the  first  section  of  the  act  of  1828,  c.  68,^  the  then  processes 
and  modes  of  proceeding  of  the  highest  state  court  of  original  I'uris- 
dictiouj  are  prescribed  as  applicable  to  the  courts  of  the  United  Su  tes 
in  the  States  respectively  .that  came  into  the  Union,  after  1789. 

But  the  third  section  applies  to  the  old  and  new  States  equally, 
except  Louisiana ;  and  declares :  ^<  That  writs  of  execution,  and 
other  final  process,  issued  on  judgments  and  decrees,  and  the  pro- 
ceedings  thereupon,  shall  be  the  same  in  each  State,  respectively,  as 
are  now  used  in  the  courts  of  such  State.'*  Giving  the  courts  power 
to  alter  final  process  by  rules  so  far  only,  as  to  conform  to  any  state 
law  subsequently  passed,  on  the  subject  No  rules  have  been  adopted 
in  Pennsylvania,  and  the  acts  of  congress  referred  to  therefore  govern 
this  case. 

•  The  terms,  "  modes  of  process,"  in  the  act  of  1789 ;  and,  [  *  306  ] 
^<  proceedings  upon  executions,  and  other  final  process,"  in 
the  act  of  1828,  have  the  same  meaning,  and  include  all  the  regula- 
tions and  steps  incident  to  that  process,  from  its  commencement  to 
its  termination  as  prescribed  by  the  state  laws ;  so  far  as  they  can  bo 
made  to  apply  to  the  federal  courts ;  as  this  court  held  in  Wayman 
V.  Southard,  10  Wheat  27,  28,  and  also,  in  Beers  v.  Haughtou, 
9  Pet  329;  United  States  v.  Knight,  14  Pet  301 ;  Amis  v.  Smith, 
16  Pet  312. 

Congress,  however,  did  not  intend  to  defeat  the  execution  of  judg- 
ments rendered  in  the  courts  of  the  United  States ;  but  meant  they 
should  have  fall  effect  by  force  of  the  state  laws  adopted ;  and  there- 
fore all  state  laws  regulating  proceedings,  affecting  insolvent  persons, 
or  that  are  addressed  to  state  courts,  or  magistrates  in  other  respects 

1  1  Stats,  at  Large,  98.  » lb.  275.  '  4  lb.  278. 
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which  confer  peculiar  powers  on  such  courts  and  magistrates,  do  not 
bind  the  federal  courts,  because  they  have  no  pow«r  to  execute  such 
laws.  The  case  of  Palmer  v.  Allen,  7  Cranch,  563,  is  to  this  e£fect. 
Palmer,  as  deputy  marshal,  arrested  Allen  on  a  capias  ad  responden- 
dumj  in  the  district  of  Connecticut,  and  imprisoned  him.  By  tiie  laws 
of  that  State,  this  could  not  be  done,  without  a  miUimus  from  a  magis- 
trate. This  court  held  the  process  acts  did  not  adopt  the  law  of 
Connecticut,  which  required  the  mittimus :  ^  That  it  was  a  peculiar 
municipal  regulation,  not  having  any  immediate  relation  to  the  pro- 
gress of  the  suit,  and  only  imposing  a  restraint  on  the  state  officers ; 
but  altogether  inoperative  upon  those  of  the  United  States."  Had  it 
been  necessary  to  ask  the  aid  of  the  magistrate,  to  execute  the  pro- 
cess, then  he  would  have  had  the  discretion  to  refuse,  and  thereby  to 
defeat  it. 

As  state  courts,  or  magistrates,  cannot  be  compelled  to  aid  a  federal 
court  in  the  exercise  of  its  jurisdiction,  so  neither  can  they  be  permit- 
ted to  restrain  its  process  by  injunction,  or  otherwise,  as  was  held 
in  McKim  v.  Voorhies,  7  Cranch,  379.  It  follows,  that  a  state  law, 
regulating  the  practice  of  state  courts,  and  addressed  to  its  judges 
and  magistrates ;  but  which  can  only  be  executed  by  them,  or  with 
their  aid,  is  a  peculiar  municipal  regulation ;  not  adopted  by  the  acts 
of  congress,  nor  applicable  to  the  courts  of  the  United  States. 

The  case  of  Duncan  must  be  tested  by  these  rules.  Both 
[  *  307  ]  *  applied  to  a  judge  of  the  common  pleas,  and  gave  a  bond, 
to  appear  at  that  court,  at  its  next  term,  and  take  tiie  bene- 
fit of  the  insolvent  laws.  On  this  single  step  being  taken,  the  jailer 
discharged  him.  The  proceeding  had  no  reference  to  the  process  by 
which  Both  was  imprisoned ;  but  to  a  new  proceeding,  proposed  to 
be  instituted,  by  which  all  his  property  should  be  equally  distributed 
among  all  his  creditors ;  and  his  person  be  exempted  in  future  from 
arrest  for  his  existing  debts  when  discharged 

As  all  the  creditors  of  Both  had  the  right  to  become  parties  to 
the  proceeding  in  the  insolvent  court,  no  matter  where  they  resided, 
it  is  manifest  the  circuit  court  of  the  United  States  could  take  no 
jurisdiction  of  the  parties,  nor  execute  the  insolvent  law,  had  an  ap- 
plication been  made  to  that  court  for  such  purpose.  It  is,  therefore, 
a  peculiar  law,  as  respects  the  courts  of  the  United  States ;  is  strictly 
municipal  in  its  character ;  and  as  it  could  only  be  executed  by  the 
state  courts,  no  action  under  it,  by  these  courts,  could  affect  the  pro- 
cess by  which  Both  was  imprisoned. 

This  opinion  is  in  conformity  to  the  decision  of  the  supreme  court 
of  Pennsylvania,  in  the  case  of  Duncan  v.  Elinefetter,  6  Watts, 
141.      That  was  an   action  on  the  case,  by  the  present  plaintiff 
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in  error,  Duncan,  against  the  jailer  his  deputy,  for  discharging  Rotb« 
whereby,  Duncan  alleged,  he  had  sustained  damage. 

It  is  insisted  the  foregoing  conclusion  is  in  conflict  with  the  de- 
cision of  this  court,  in  the  case  of  Beers  v.  Haughton,  9  Pet  329, 
and  which  decision  is  confidently  relied  on  as  governing.this  case. 
In  that  case.  Beers  sued  Harris,  in  the  circuit  court  of  Ohio ;  Haugh- 
ton became  bail  for  Harris.  Judgment  was  recovered  in  December, 
1830 ;  a  ca.  sa.  was  run  against  Harris,  and  returned  not  found. 

In  February,  1832,  Hands  took  the  benefit  of  the  insolvent  law  of 
Ohio ;  by  this  proceeding  his  person  was  exempted  from  arrest  in  all 
cases,  for  debts  previously  contracted. 

In  December,  1832,  Beers  sued  Haughton  on  the  bail  bond,  who 
pleaded  and  relied  on  the  discharge  of  Harris. 

By  the  laws  of  Ohio,  the  bail  has  the  right  to  surrender  the  princi- 
pal at  any  time  before  he  is  thus  sued,  and  served  with  the  process. 

Haughton  undertook  that  Harris  should  surrender  his  person,  if  he 
failed  to  pay  the  debt.  To  enforce  this  condition,  the  ca.  sa.  issued. 
The  bail  had  the  right  to  arrest  the  principal,  and  deliver 
*  him  to  the  marshal,  who  cordd  imprison  the  debtor  as  if  [  *  308  ] 
arrested  by  the  ca.  sa.  Not  being  subject  to  imprisonment 
after  the  discharge  under  the  insolvent  law,  the  marshal  could  not 
receive  the  prisoner ;  nor  could  he  have  lawfully  arrested  him.  It 
followed,  the  bail  was  equally  inhibited ;  and  of  course  discharged 
firom  performance,  by  the  act  of  the  law ;  just  as  certainly  as  he 
would  have  been  discharged  by  the  act  of  God,  had  Harris  died,  at 
the  time  he  was  released  under  the  insolvent  act.  This  is  the  doc- 
trine settled  in  Beers  v.  Haughton. 

Had  Both  been  discharged  in  the  insolvent  court,  by  its  judg- 
ment, firom  future  imprisonment,  before  the  co.  sa.  was  executed  by 
the  marshal,  then  a  case  would  have  arisen,  to  which  the  principle 
declared  in  that  of  Beers  v.  Haughton  would  apply ;  as  the  State  of 
Pennsylvania  had  the  undoubted  right  to  exempt  persons  thus  dis- 
charged firom  imprisonment  for  debt;  so  she  might  exempt  all  persons 
whatever.  But  it  does  not  foUow,  that  one  not  excepted  from  the  opera- 
tion of  the  general  law,  who  had  been  properly  arrested,  and  imprisoned 
by  the  process  of  a  federal  court,  could  be  discharged  by  a  state 
judge.  The  general  rule  is,  — 10  Co.  76,  b,  same  cases  cited  in  note, 
5  Watts,  144,  —  (and  nothing  is  better  settled,)  that  an  officer  is 
not  justified  in  obeying  the  order  of  a  judge,  or  court,  having  no 
jurisdiction  in  the  matter;  and  this  rule  applies  in  an  especial 
manner,  as  between  the  state  and  federed  courts,  where  it  never  has 
been  supposed,  that  the  judges  of  the  one  could  control  the  process 
of  the  other.  If  it  was  otherwise,  and  writs  of  injunction,  of  super* 
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tedeaSj  and  orders  to  discharge  defendants  from  imprisonment,  could 
be  granted  by  state  courts,  or  judges,  to  render  ineffectaal  process 
bsued  from  the  courts  of  the  United  States,  the  jurisdiction  of 
the  latter  might  be,  and  probably  would  be,  overthrown  in  parts 
of  the  Ui\|ion,  as  it  would  be  the  exercise  of  the  power  of  prohibition, 
and  might  be  extended  to  defeat  the  fruits  of  all  judgments  ren- 
dered by  federal  courts,  at  the  discretion  of  state  courts  and  judges. 
A  conflict  of  jurisdiction,  fraught  with  more  dangerous  consequences, 
could  not  well  be  supposed ;  and  to  concede  the  validity  of  the  dis- 
charge of  Roth,  would  involve  such  a  consequence,  however  inno- 
cently meant  by  the  state  judge,  of  whose  Integrity  of  intention  we 
have  no  doubt. 

If,  during  Roth's  confinement  in  prison,  he  had  been 
[  'SCW  ]  declared  •insolvent,  by  the  court  of  common  pleas  of  York 
county,  then  it  might  have  been  a  question  properly  made 
before  the  circuit  court  of  the  United  States,  whether  he  should  be 
discharged  from  imprisonment  But  as  such  a  motion  would  have 
called  into  exercise  the  legal  discretion  of  the  court  upon  a  mixed 
question  of  law  and  fact,  it  can  be  affirmed  with  something  like 
safety,  that  the  merely  giving  a  bond  to  appear  before  the  insolvent 
court,  would  not  have  been  sufficient  to  authorize  hb  release  from 
imprisonment  Be  this  eis  it  may,  that  court  alone  had  jurisdiction 
to  act  in  the  matter. 

It  is  insisted  for  the  defendant  in  error,  that  the  act  of  congress  of 
1800,  c  4,1  for  the  relief  of  persons  imprisoned  for  debt,  is  the  only 
law  by  which  a  discharge  can  be  had,  from  a  co.  sa^  awarded  by  a 
court  of  the  United  States.  We  do  not  think  so.  By  that  law, 
the  district  judges  are  authorized  by  themselves,  or  through  com- 
missioners appointed  for  the  purpose,  to  discharge  the  debtor ;  he 
must  show  and  swear,  that  he  is  not  worth  $30,  and  give  notice  to 
the  execution  creditor,  before  a  discharge  can  be  ordered.  The 
debtor  may  have,  and  usually  has,  outstanding  claims  to  chases  m 
action^  and  interests  in  property  of  various  kinds ;  perhaps  contingent 
and  remote ;  probably  of  Uttie  value,  or  it  might  turn  out  they  are 
of  much  value ;  and  as  he  has  to  swear  that  he  has  no  estate  real 
or  personal,  in  possession,  reversion,  or  remaind»,  to  the  amount  or 
value  of  $30,  it  wUl  often  happen  the  oath  cannot  be  taken, 
by  the  most  honest  and  conscientious  debtor.  The  consequence  is, 
he  must  remain  in  prison  until  the  hmnanity  of  the  creditor  inte^ 
poses ;  and,  as  he  usually  resides  at  a  distance,  cases  of  the  greatest 
hardship  and  dbtress  may  occur,  if  the  state  laws  afford  no  additional 
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remedy.  Whereas,  by  the  laws  of  some  of  the  States,  he  may  give 
bond  and  secnrity,  when  the  process  Issues  from  a  state  court,  to  the 
sheriff,  to  appear  at  the  return  term  of  the  writ,  and  give  in  a 
schedule  of  his  property ;  the  title  and  possession  of  which  are  con- 
ferred on  the  sheriff  for  the  benefit  of  the  execution  creditor ;  and 
the  proceeds  are  applied  to  the  satisfaction  of  the  judgment ;  and 
then  the  debtor  is  permitted  to  take  the  insolvent  oath,  and  be  dis- 
charged. 

As  the  marshals  and  courts  of  the  United  States,  are  necessarily 
governed  by  the   same  rules   that  the  sheriffs  and  courts 
of  the  •respective  States  are,  in  this  respect,  they  must  pro-  [  *  310  ] 
ceed  in  the  same  manner. 

So  there  are  other  modes  of  discharge  prescribed  by  the  state 
laws,  that  can  be  executed  just  as  conveniently  and  properly,  by 
the  federal  courts  and  judges,  as  they  can  be  by  the  state  courts 
or  judges,  in  cases  where  the  execution  issues  from  the  latter  courts. 
State  laws  of  this  description  have  been  adopted  by  the  acts  of  con- 
gress, as  incident  to  the  remedy ;  they  are  cumulative,  and  in  addition 
to  the  act  of  congress  of  1800,  both  being  in  force. 

As  we  have  adopted  in  eHTectthe  same  construction,  where  property 
had  been  levied  on,  in  Amis  v.  Smith,  16  Pet  312,  it  would  be  harsh 
to  hold  otherwise,  in  restraint  of  personal  liberty. 

In  that  case,  a  forthcoming  bond,  for  property  levied  on,  had  been 
taken  by  the  marshal,  and  the  property  been  released  according  to 
the  laws  of  Mississippi ;  the  statute  of  that  State,  authorizing  such 
a  bond  and  the  release  of  the  property.  This  mode  of  proceeding 
was  held  to  be  incident  to  the  process  of  execution,  because  it  had 
been  adopted  by  the  act  of  congress  of  1828 ;  previously,  no  delivery 
bond  could  have  been  taken,  nor  the  property  released  by  the  marshal 

If  bond  and  security  could  be  taken  for  the  delivery  of  property 
seized,  the  same  could  not  be  refused,  for  the  appearance  at  court  of 
the  defendant,  conditioned  that  he  give  in  a  schedule  of  his  property, 
and  take  the  benefit  of  the  insolvent  laws ;  when  the  statutes  of  the 
State  where  the  proceeding  was  had,  expressly  commanded  it  to  be 
done  in  like  cases,  under  process  issued  firom  the  state  courts, 
directed  to  their  officers. 

We  think  the  judgment  of  the  circuit  court  upon  the  demurrei 
was  correct,  and  order  it  to  be  affirmed. 

2H.9;  6  Wal.  166,  614. 
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Arthur  Bronson,  Complain^t,  v.  John  H.  Kinzie  and  Julibttb 
A*,  his  Wife,  Edmund  K.  Bussing  and  John  S.  Bussinoi  The 
President,  Directors  and  Company  of  the  State  Bank  op 
Illinois,  Jay  Hathway,  Mary  Ann  Wolcott,  Daniel  S.  Gris- 
woLD,  Caroline  Dunham,  and  Alonzo  Huntington,  Defendants. 

1  H.  311. 

A  mortgage  contained  a  power  to  the  creditor  to  sell  on  breach  of  the  condition,  and  there- 
by pay  the  debt ;  this  power  was  valid,  under  the  laws  of  the  State  when  giren.  Held, 
that  a  law,  subsequently  passed,  giving  to  the  mortgagor  twelve  months  to  redeem  the 
property  from  the  porchaser  at  sach  a  sale,  and  prohibiting  it  from  being  made  for  less 
than  two  thirds  of  its  appraised  valae,  so  altered  the  remedy  of  the  creditor,  as  to  impair 
the  obligation  of  the  contract. 

The  case  is  stated  in  the  opinion  of  the  court 

Taney,  C.  J.,  delivered  the  opinion  of  the  court 

This  case  comes  before  the  court  upon  a  division  of  opinion  in 
the  circuit  court  of  the  United  States  for  the  district  of  Illinois, 
upon  certain  questions  which  arose  in  the  case,  and  which  have 
been  certified  to  this  court  according  to  the  act  of  congress. 

It  appears  from  the  record,  that,  on  the  13th  of  July,  1838,  John 
H.  Kinzie  executed  a  bond  to  Arthur  Bronson,  conditioned  for  the 
payment  of  $4,000,  on  the  Ist  of  July,  1842,  with,  interest  thereon, 
to  be  paid  semiannually ;  and,  in  order  to  secure  the  payment  of  the 
said  sum  of  money  and  interest,  Kinzie  and  wife,  on  the  same  day, 
conveyed  to  the  said  Bronson,  in  fee-simple,  by  way  of  mortgage, 
one  undivided  half  part  of  certain  houses  and  lots  in  the  town  of 
Chicago,  with  the  usual  proviso  that  the  deed  should  be  null  and 
void  if  the  said  principal  and  interest  were  duly  pcud ;  and  Kinzie, 
among  other  things,  covenanted  that,  if  default  should  be  made  in 
the  payment  of  the  principal  or  interest,  or  any  part  thereof,  it 
should  be  lawful  for  Bronson  or  his  representatives  to  enter  upon 
and  sell  the  mortgaged  premises  at  public  auction,  and,  as  attorney 
of  Kinzie  and  wife,  to  convey  the  same  to  the  purchaser ;  and  out  of 
the  moneys  arising  from  such  sale,  to  retain  the  amount  that  might 
then  be  due  him  on  the  aforesaid  bond,  with  the  costs  and  charges 
of  sale,  rendering  the  overplus,  if  any,  to  Kinzie. 

The  interest  not  having  been  paid,  Bronson,  on  the  27th  of 
[  •  312  ]  •  March,  1841,  filed  his  bill  to  foreclose  the  mortgage.  Id 
the  mean  time,  after  the  mortgage  was  made,  and  before  the 
bill  was  filed,  the  legislature  of  Illinois,  on  the  19tb  of  FebruEury,  1841, 
passed  a  law,  the  8th  section  of  which  provided  that  mortgagors 
and  judgment  creditors  should  have  the  same  right  to  redeem 
mortgaged  premises  sold  by  the  decree  pf  a  court  of  chancery,  that 
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bad  been  given  to  the  debtors  and  judgment  creditors  by  a  previous 
law  passed  in  1825,  in  cases  where  lands  were  sold  under  execution. 
The  law  of  1826  authorized  the  party  whose  lands  should  be  sold  by 
execution,  after  that  law  took  effect,  to  redeem  them  within  twelve 
months  from  the  day  of  sale,  by  repaying  the  purchase-money  with 
interest  at  the  rate  of  ten  per  cent. ;  and  if  the  debtor  did  not  redeem 
it  within  the  time  limited,  any  judgment  creditor  was  authorized  to 
do  so  upon  the  like  terms,  within  fifteen  months  from  the  sale.  This 
act,  which  took  effect  on  the  1st  of  May,  1826,  was  held,  it  seems, 
not  to  extend  to  sales  of  mortgaged  premises  under  a  decree  of  fore- 
closure ;  and  the  act  of  February  19, 1841,  above  mentioned,  was 
passed  to  embrace  them. 

By  another  act  of  the  legislature  of  Illinois,  approved  the  27th  of 
February,  1841,  it  was  directed  that,  "  when  any  execution  should  be 
issued  out  of  any  of  the  courts  of  the  State,  and  be  levied  on  any 
property,  real  or  personal,  or  both,  it  should  be  the  duty  of  the  officer 
levying  such  execution,  to  summon  three  householders  of  the  proper 
county,  one  of  whom  should  be  chosen  by  such  officer,  one  by  the 
plaintiff,  and  one  by  the  defendant  in  the  execution ;  or,  in  default 
of  the  parties  making  such  choice,  the  officer  should  choose  for  them ; 
which  householders,  after  being  duly  sworn  by  such  officer  so  to  do, 
should  fairly  and  impartially  value  the  property  upon  which  such 
execution  was  levied,  having  reference  to  its  cash  value,  and  that  they 
should  indorse  the  valuation  thereof  upon  the  execution,  or  upon  a 
piece  of  paper  thereunto  attached,  signed  by  them ;  and  when  such 
property  should  be  offered  for  sale,  it  should  not  be  struck  off,  unless 
two  thirds  of  the  amount  of  such  valuation  should  be  bid  therefor." 
It  further  provided,  among  other  things,  that  all  sales  of  mort- 
gaged property  should  be  made  according  to  the  provisions  of 
that  act,  whether  the  foreclosure  of  said  mortgage  was  by  judgment 
at  law  or  decree  in  chancery.  It  also  directed  that  the 
provisions  *  of  this  law  should  extend  to  all  judgments  [  *  313  ] 
rendered  prior  to  the  1st  of  May,  1841,  and  to  all  judg- 
ments that  might  be  rendered  on  any  contract  or  cause  of  action  ac- 
cruing prior  to  that  day,  and  not  to  any  other  judgments  than  as 
before  specified.  These  are,  in  substance,  the  provisions  of  these 
acts,  as  far  as  they  are  material  to  the  present  controversy. 

On  the  19th  of  June,  1841,  after  the  laws  above  mentioned  had 
been  passed,  the  circuit  court  of  the  United  States  for  the  district  of 
nUnois  adopted  the  following  rules :  — 

'^  Ordered,  that  when  the  marshal  shall  levy  an  execution  upon 
real  estate,  he  shall  have  it  appraised  and  sold  under  the  provisions 
of  the  law  of  thb  State,  entitled,  ^  An  act  regulating  the  sale  of  prop* 
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erty,'  approved  Febraary  27, 1841,  if  the  case  come  within  the  pro- 
visions of  that  law;  and  any  two  or  three  householders  selected 
nnder  the  law,  agreeing,  may  make  the  valuation  of  the  premises 
required. 

^  Before  the  sale  of  any  real  estate  on  execution,  ibe  marshal  shall 
give  notice  thurty  days  in  a  newspaper  published  in  the  county 
where  the  land  lies ;  and  if  there  be  no  paper  published  in  the  couniy, 
then  the  notice  shall  be  given  thirty  days  before  the  sale,  by  notice, 
as  the  statute  requires.  The  court  adopt  the  8th  section  of  the  act 
of  this  State,  to  amend  the  act  concerning  judgments,  &c.,  petssed 
19th  of  February,  1841,  which  regulates  the  sade  of  mortgaged  prem- 
ises, &c.,  except  where  special  direction  shall  be  given  in  the 
decree  of  sale." 

After  these  rules  were  adopted— that  is  to  say,  at  December  term, 
1841 — the  bill  j&led  by  Bronson,  as  hereinbefore  mentioned,  came 
on  for  final  hearing  in  the  circuit  court ;  and  thereupon  the  complain- 
ant moved  the  court  for  a  final  decree  of  strict  foreclosure  of  said 
mortgage,  or  that  the  mortgaged  premises  should  be  sold  to  the 
highest  bidder,  without  being  subject  to  said  rule  and  the  act  referred 
to.  This  motion  was  resbted  on  part  of  defendants,  who  moved  that 
the  decree  should  direct  the  sale  according  to  said  rule  and  act 

And  the  judges  being  opposed  in  opinion  on  the  following  points, 
to  wit :  — 

1.  Whether  the  decree  in  this  case  should  be  so  entered  as  to 
direct  the  sale  of  the  said  mortgaged  premises  according  to  the  said 

statute  of  the  State  of  Illinois  above  mentioned ;  or  whether 
[  *  314  ]  *the  same  premises  should  be  sold  at  public  auctioni  to  the 
highest  bidder,  without  regard  to  the  said  law. 

2.  Whether  the  decree  in  this  case  shall  or  shall  not  direct  the  sale 
of  the  mortgaged  premises,  without  being  first  valued  by  three 
householders,  and  without  requiring  two  thirds  of  the  amount  of  the 
said  valuation  to  be  bid,  according  to  the  said  act  of  the  State  of 
Illinois. 

3.  Whether  the  terms  of  the  mortgage  in  this  case  do  or  do  not 
require  it  to  be  excepted  firom  the  operation  of  the  rule  above  re- 
cited. 

On  motion  of  the  complainant,  it  was  ordered  and  directed  that 
this  cause,  with  said  points,  be  certified  to  the  supreme  court,  in 
pursuance  of  the  act  of  congress.  And  it  is  upon  these  questions, 
thus  certified,  that  the  case  is  now  before  us  ;  and  the  8th  section  of 
the  act  of  February  19,  and  the  entire  act  of  February  27,  are  set 
forth  at  large  in  the  record,  as  the  laws  referred  to  in  the  above  men- 
tioned rules  of  the  circuit  court   The  case  has  been  submitted  to  the 
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court,  for  decision,  by  a  written  agreement  between  the  counsel  on 
both  sides.  On  the  part  of  the  complainant,  a  printed  argument  has 
been  filed,  but  none  has  been  offered  on  behalf  of  the  defendant  As 
the  case  involves  a  constitutional  question  of  great  importance,  we 
should  have  preferred  a  fuU  argument  at  the  bar.  But  the  parties 
are  entitled,  by  the  rules  of  the  court,  to  bring  it  before  us  in  the 
manner  they  have  adopted ;  and  it  being  our  duty  to  decide  the 
questions  certified  to  us  by  the  circuit  court,  we  have  bestowed  upon 
the  subject  the  careful  and  deliberate  consideration  which  its  impor- 
tance demands. 

Upon  the  points  certified,  the  question  is,  whether  the  laws  of 
Illinois,  of  the  19th  and  the  27th  of  February,  1841,  come  within  that 
clause  of  the  10th  section  of  the  1st  article  of  the  constitution  of  the 
United  States,  which  prohibits  a  State  from  passing  a  law  impairing 
the  obligation  of  contracts. 

The  laws  of  a  State,  regulating  the  process  of  its  courts,  and  pre-* 
scribing  the  manner  in  which  it  shall  be  executed,  of  course,  do  not 
bind  the  courts  of  the  United  States,  whose  proceedings  must  be 
governed  by  the  acta  of  congress.  The  act  of  1792,'  however,  adopted 
the  process  used  in  the  state  courts,  as  it  stood  in  1789 ;  and, 
since  then,  the  act  of  1828,^  on  the  same  subject,  *  has  been  [  *  316  ] 
passed ;  and  the  3d  section  of  this  law  directs  that  final  pro- 
cess issued  on  judgments  and  decrees  in  any  of  the  courts  of  the 
United  States,  and  the  proceedings  thereupon,  shall  be  the  same, 
except  their  style,  in  each  State,  respectively,  as  were  then  used  in 
the  courts  of  such  State,  and  authorizes  the  courts  of  the  United 
States,  if  they  see  fit,  in  their  discretion,  by  rules  of  court,  so  far  to 
alter  final  process  as  to  confonn  the  same  to  any  change  which  might 
afterwards  be  adopted,  by  the  legislatures  of  the  respective  States, 
for  the  state  courts.  Any  acts  of  a  state  legislature,  therefore,  in 
relation  to  final  process,  passed  since  1828,  are  of  no  force  in  the 
courts  of  the  United  States,  unless  adopted  by  rules  of  court,  accord- 
ing to  the  provisions  of  this  act  of  congress.  And,  although  such 
state  laws  may  have  been  so  adopted,  yet  they  are  inoperative  and 
of  no  force,  if  in  conflict  with  the  constitution  or  an  act  of  congress. 

As  concerns  the  allegations  of  the  contract  upon  which  this  con- 
troversy has  arisen,  they  depend  upon  the  laws  of  Illinois  as  they 
stood  at  the  time  the  mortgage  deed  was  executed.  The  money  due 
was  indeed  to  be  paid  in  New  York.  But  the  mortgage  given  to 
8tK3ure  the  debt  was  made  in  Illinois  for  real  property  situated  in  that 
State,  and  the  rights  which  the  mortgagee  acquired  in  the  premises 
depended  upon  the  laws  of  that  State.     In  other  words,  the  existing 

1  1  Stats,  at  Large,  275.  3  4  Ib.  278. 
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laws  of  Illinois  created  and  defined  the  legal  and  eqaitable  obliga* 
tions  of  the  mortgage  contract 

If  the  laws  of  the  State  passed  afterwards  had  done  nothing  more 
than  change  the  remedy  upon  contracts  of  this  description,  they 
would  be  liable  to  no  constitutional  objection.  For,  undoubtedly,  a 
State  may  regulate  at  pleasure  the  modes  of  proceeding  in  its  courts 
in  relation  to  past  contracts  as  well  as  future.  It  may,  for  examplci 
shorten  the  period  of  time  within  which  claims  shall  be  barred  by  the 
statute  of  limitations.  It  may,  if  it  thinks  proper,  direct  that  the 
necessGury  implements  of  agriculture,  or  the  tools  of  the  mechanic,  or 
articles  of  necessity  in  household  furniture,  shall,  like  wearing  ap* 
parel,  not  be  liable  to  execution  on  judgments.  Regulations  of  this 
description  have  always  been  considered,  in  every  civilized  comma- 
nity,  as  properly  belonging  to  the  remedy,  to  be  exercised  or  not  by 
every  sovereignty,  according  to  its  own  views  of  policy  and  humanity. 
It  must  reside  in  every  State  to  enable  it  to  secure  its  dti- 
[  *  316  ]  zens  from  unjust  and  **  harassing  litigation,  and  to  protect 
them  in  those  pursuits  which  are  necessary  to  the  existence 
and  well-being  of  every  conm^iunity.  And,  although  a  new  remedy 
may  be  deemed  less  convenient  than  the  old  one,  and  may  in  some 
degree  render  the  recovery  of  debts  more  taidy  and  difficult,  yet  it 
will  not  follow  that  the  law  is  unconstitutionaL  Whatever  belongs 
merely  to  the  remedy  may  be  altered  according  to  the  will  of  the 
State,  provided  the  alteration  does  not  impair  the  obligation  of  the 
contract  But  if  that  effect  is  produced,  it  is  immaterial  whether  it 
is  done  by  acting  on  the  remedy  or  directiy  on  the  contract  itseUl  In 
either  case  it  is  prohibited  by  the  constitution. 

This  subject  came  before  the  supreme  court  in  the  case  of  Green 
V.  Biddle,  decided  in  1823,  and  reported  in  8  Wheat  1.  It  appears 
to  have  been  twice  elaborately  argued  by  counsel  on  both  sides,  and 
deliberately  considered  by  the  court  On  the  part  of  the  demandant 
in  that  case,  it  was  insisted  that  the  laws  of  Kentucky  passed  in 
1797  and  1812,  concerning  occupying  claimants  of  land,  impaired  the 
obligation  of  the  compact  made  with  Virginia  in  1789.  On  the 
other  hand,  it  was  contended  that  these  laws  only  regulated  the 
remedy,  and  did  not  operate  on  the  right  to  the  lands.  In  deciding 
the  point  the  court  say :  ^^  It  is  no  answer  that  the  acts  of  Kentucky 
now  in  question  are  regulations  of  the  remedy,  and  not  of  the  right 
to  the  lands.  If  these  acts  so  change  the  nature  and  extent  of  exist- 
ing remedies  as  materially  to  impair  the  rights  and  interests  of  the 
owner,  they  are  just  as  much  a  violation  of  the  compact  as  if  tiiey 
directiy  overturned  his  rights  and  interests."  And  in  the  opinion  de- 
livered by  the  court  after  the  second  argument,  the  same  rule  is 
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reiterated  in  language  equally  strong.     (See  pages  75,'  76, 

and  84.)     This  *  judgment  of  the  court  is  entitled  to  the  [  *  317  ] 

more  weight,  because  the  opinion  is  stated  in  the  report  of 

the  case  to  have  been  unanimous ;  and  Judge  Washington,  who  was 

the  only  member  of  the  court  absent  at  the  first  argument,  delivered 

the  opinion  of  the  second. 

We  concur  entirely  in  the  correctness  of  the  rule  above  stated.  It 
18  difficult,  perhaps,  to  draw  a  Une  that  would  be  applicable  in  all 
cases  between  legitimate  alterations  of  the  remedy,  and  provisions 
which,  in  the  form  of  remedy,  impair  the  right.  But  it  is  manifest 
that  the  obligation  of  the  contract,  and  the  rights  of  a  party  under 
it,  may,  in  effect,  be  destroyed  by  denying  a  remedy  altogether ;  or 
may  be  seriously  impaired  by  burdening  the  proceedings  with  new 
conditions  and  restrictions,  so  as  to  make  the  remedy  hardly  worth 
pursuing.  And  no  one,  we  presume,  would  say  that  there  is  any 
substantial  difference  between  a  retrospective  law  declaring  a  particu- 
lar contract  or  class  of  contracts  to  be  abrogated  and  void,  and  one 
which  took  away  all  remedy  to  enforce  them,  or  encumbered  it  with 
conditions  that  rendered  it  useless  or  impracticable  to  pursue  it 
Blackstone,  in  his  Commentaries  on  the  Laws  of  England,*!  vol.  55, 
after  having  treated  of  the  declaratory  and  directory  parts  of  the 
law,  defijies  the  remedial  in  the  following  words :  — 

^  The  remedial  part  of  the  law  is  so  necessary  a  consequence  of 
the  former  two,  that  laws  must  be  very  vague  and  imperfect  without 
it  For,  in  vain  would  rights  be  declared,  in  vain  directed  to  be 
observed,  if  there  were  no  method  of  recovering  and  asserting  those 
rights  when  wrongfully  withheld  or  invaded.  This  is  what  we  mean 
properly  when  we  speak  of  the  protection  of  the  law.  When,  for 
instance,  the  declaratory  part  of  the  law  has  said  that  the  field  or 
inheritance  which  belonged  to  Titius's  father  is  vested  by  his  death 
in  Titins ;  and  the  directory  part  has  forbidden  any  one  to  enter  on 
another's  property  without  the  leave  of  the  owner ;  if  Gains,  after 
this,  will  presume  to  take  possession  of  the  land,  the  remedial  part 

^  ^*  Nothing,  in  short,  can  he  more  clear,  upon  principles  of  law  and  reason,  than 
that  a  law  which  denies  to  the  owner  of  land  a  remedy  to  recover  the  possession  of  it 
when  withheld  by  any  person,  however  innocently  he  may  have  obtained  it ;  or  to  recover 
the  profits  received  from  it  by  the  occupant ;  or  which  clogs  his  recovery  of  such  poe- 
session  and  profits,  by  conditions  and  restrictions  tending  to  diminish  the  value  and 
amount  of  the  thing  recovered,  impairs  his  right  to,  and  interest  in,  the  property.  If 
there  be  no  remedy  to  recover  the  possession,  the  law  necessarily  presumes  a  want  of 
right  to  it.  If  the  remedy  afforded  be  qualified  and  restrained  by  conditions  of  any 
kind,  the  right  of  the  owner  may  indeed  subsist,  and  be  acknowledged,  but  it  is  inn- 
paired,  and  rendered  insecure,  according  to  the  nature  and  extent  of  such  restrictioas*'' 
B  Wheat.  75. 
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of  the  law  will  then  interpose  its  office,  will  make  Gains  restore  Ihe 
possession  to  Titius,  and  also  pay  him  damages  for  the  invasion.^ 

We  have  quoted  the  entire  paragraph,  because  it  shows,  in  a  few 
plain  words,  and  illustrates  by  a  familiar  example,  the  connection  of 

the  remedy  with  the  right.  It  is  the  part  of  the  municipal 
[  *  318  ]  law  *  which  protects  the  right,  and  the  obligation  by  which 

it  enforces  and  maintains  it.  It  is  this  protection  which  the 
clause  in  the  constitution  now  in  question  mainly  intended  to  secure. 
And  it  would  be  unjust  to  the  memory  of  the  distinguished  men  who 
framed  it,  to  suppose  that  it  was  designed  to  protect  a  mere  bar- 
ren and  abstract  right,  without  any  practical  operation  upon  the 
business  of  life.  It  was  undoubtedly  adopted  as  a  part  of  the  con- 
stitution for  a  great  and  useful  purpose.  It  was  to  maintain  the 
integrity  of  contracts,  and  to  secure  their  faithful  execution  through- 
out this  Union,  by  placing  them  under  the  protection  of  the  constitu- 
tion of  the  United  States.  And  it  would  but  ill  become  this  court, 
under  any  circumstances,  to  depart  from  the  plain  meaning  of  the 
words  used,  and  to  sanction  a  distinction  between  the  right  and  the 
remedy,  which  would  render  this  provision  iUusive  and  nugatory ; 
mere  words  of  form,  affording  no  protection,  and  producing  no  prac- 
tical result 

We  proceed  to  apply  these  principles  to  the  case  before  us.  Ac- 
cording to  the  long-settled  rules  of  law  and  equity  in  all  of  the 
States  whose  jurisprudence  has  been  modelled  upon  the  principles 
of  the  common  law,  the  legal  title  to  the  premises  in  question  vested 
in  the  complainant,  upon  the  failure  of  the  mortgagor  to  comply 
with  the  conditions  contained  in  the  proviso ;  and  at  law,  he  had  a 
right  to  sue  for  and  recover  the  land  itself.  But  in  equity,  this  legal 
title  is  regarded  as  a  trust  estate,  to  secure  the  payment  of  the 
money  ;  and,  therefore,  when  the  debt  is  discharged,  there  is  a  result- 
ing trust  for  the  mortgagor.  Conard  v.  The  Atlantic  Insurance  Com- 
pany, 1  Pet  441.  It  is  upon  this  construction  of  the  contract,  that 
courts  of  equity  lend  their  aid  either  to  the  mortgagor  or  mortgagee, 
in  order  to  enforce  their  respective  rights.  The  court  will,  upon  the 
application  of 'the  mortgagor,  direct  the  reconveyance  of  the  prop- 
erty to  him,  upon  the  payment  of  the  money  ;  and,  upon  the  appli- 
cation of  the  mortgagee,  it  will  order  a  sale  of  the  property  to 
discbarge  the  debt  But,  as  courts  of  equity  follow  the  law,  they 
acknowledge  the  legal  title  of  the  mortgagee ;  and  never  deprive  him 
of  his  right  at  law  until  his  debt  is  paid ;  and  he  is  entitled  to  the 
aid  of  the  court  to  extinguish  the  equitable  title  of  the  mortgagor, 
in  order  that  he  may  obtain  the  benefit  of  his  security.  For 
this  purpose,  it  is  bis  absolute  and  undoubted  right,  under  an 
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otdinary  mortgage  deed,  *  if  the  money  is  not  paid  at  the  [  *  319  ] 
appointed  day,  to  go  into  the  comt  of  chancery,  and  obtain 
its  order  for  the  sale  of  the  whole  mortgaged  property,  (if  the  whole 
is  necessary,)  free  and  discharged  from  the  equitable  interest  of  the 
mortgagor.  This  is  his  right,  by  the  law  of  the  contract ;  and  it  is 
the  duty  of  the  court  to  maintain  and  enforce  it,  without  any  unrea- 
sonable delay. 

When  this  contract  was  made,  no  statute  had  been  passed  by  the 
State  changing  the  rules  of  law  or  equity  in  relation  to  a  contract 
of  this  kind.  None  such,  at  least,  has  been  brought  to  the  notice  of 
the  court ;  and  it  must,  therefore,  be  governed,  and  the  rights  of  the 
parties  under  it  measured,  by  the  rules  above  stated.  They  were 
the  laws  of  Illinois  at  the  time ;  and,  therefore,  entered  into  the  con- 
tract, and  formed  a  psurt  of  it,  without  any  express  stipulation  to 
that  effect  in  the  deed.  Thus,  for  example,  there  is  no  covenant  in 
the  instrument  giving  the  mortgagor  the  right  to  redeem,  by  paying 
the  money  after  the  day  limited  in  the  deed,  and  before  he  was 
foreclosed  by  the  decree  of  the  court  of  chancery.  Yet  no  one 
doubts  his  right  or  his  remedy ;  for,  by  the  laws  of  the  State  then  in 
force,  this  right  and  this  remedy  were  a  part  of  the  law  of  the  con- 
tract, without  any  express  agreement  by  the  parties.  So,  also,  the 
rights  of  the  mortgagee,  as  known  to  the  laws,  required  no  express 
stipulation  to  define  or  secure  them.  They  were  annexed  to  the 
contract  at  the  time  it  was  made,  and  formed  a  part  of  it ;  and  any 
subsequent  law,  impairing  the  rights  thus  acquired,  impairs  the  obli- 
gations which  the  contract  imposed.  > 

This  brings  us  to  examine  the  statutes  of  Illinois  which  have 
given  rise  to  this  controversy.  As  concerns  the  law  of  February  19, 
1841,  it  appears  to  the  court  not  to  act  merely  on  the  remedy,  but 
directly  upon  the  contract  itself,  and  to  engraft  upon  it  new  condi- 
tions injurious  and  unjust  to  the  mortgagee.  It  declares  that, 
although  the  mortgaged  premises  should  be  sold  under  the  decree  of 
the  court  of  chancery,  yet  that  the  equitable  estate  of  the  mortgagor 
shall  not  be  extinguished,  but  shall  continue  for  twelve  months  after 
the  sale ;  and  it  moreover  gives  a  new  and  like  estate,  which  before 
had  no  existence,  to  the  judgment  creditor,  to  continue  for  fifteen 
months.  If  such  rights  may  be  added  to  the  original  contract  by 
subsequent  legislation,  it  would  be  difficult  to  say  at  what 
point  they  must  stop.  An  equitable  *  interest  in  the  prem-  [  *  320  ] 
ises  may,  in  like  manner,  be  conferred  upon  others  ;  and 
the  right  to  redeem  may  be  so  prolonged,  as  to  deprive  the  mort- 
gagee of  the  benefit  of  his  security,  by  rendering  the  property 
unsalable  for  anything  like  its  value.     TMs  law  gives  to  the  mort* 
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gagor,  and  to  the  judgment  creditor,  an  equitable  estate  in  the  prem* 
iees,  which  neither  of  them  would  have  been  entitled  to  under  the 
onginal  contract ;  and  these  new  interests  are  directly  and  materially 
in  conflict  with  those  which  the  mortgagee  acquired  when  the 
mortgage  was  made.  Any  such  modification  of  a  contract  by  sub- 
sequent legislation,  against  the  consent  of  one  of  the  parties,  unques- 
tionably impairs  its  obligations,  and  is  prohibited  by  the  constitution. 

The  second  point  certified  arises  under  the  law  of  February  27, 
1841.  The  observations  already  made  in  relation  to  the  other  act 
apply  with  equal  force  to  this.  It  is  true  that  this  law  apparently 
acts  upon  the  remedy,  and  not  directly  upon  the  contract  Yet  its 
effect  is  to  deprive  the  party  of  his  preexisting  right  to  foreclose  the 
mortgage  by  a  sale  of  the  premises,  and  to  impose  upon  him  condi- 
tions which  would  firequently  render  any  sale  altogether  impossiUe. 
And  this  law  is  still  more  objectionable,  because  it  is  not  a  general 
one,  and  prescribing  the  mode  of  selling  mortgaged  premises  in  all 
cases,  but  is  confined  to  judgments  rendered,  and  contracts  made, 
prior  to  the  1st  of  May,  1841.  The  act  was  passed  on  the  27th  of 
February  in  that  year ;  and  it  operates  mainly  on  past  contracts,  and 
not  on  future.  If  the  contracts  intended  to  be  affected  by  it  had  been 
specifically  enumerated  in  the  law,  and  these  conditions  applied  to 
them,  while  other  contracts  of  the  same  description  were  to  be  en- 
forced in  the  ordinary  course  of  legal  proceedings,  no  one  would 
doubt  that  such  a  law  was  unconstitutionaL  Here  a  particular 
dass  of  contracts  is  selected,  and  incumbered  with  these  new  con- 
ditions; and  it  can  make  no  difference,  in  principle,  whether  they 
are  described  by  the  names  of  the  parties,  or  by  the  time  at  which 
they  were  made. 

In  the  case  before  us,  the  conflict  of  these  laws  with  the  obligap 
tions  of  the  contract  is  made  the  more  evident  by  an  express  cove- 
nant contained  in  the  instrument  itself,  whereby  the  mortgagee,  in 
default  of  payment,  was  authorized  to  enter  on  the  prem- 
[  *  321  ]  ises,  and  sell  them  at  public  auction ;  and  to  retain  out  *  of 
the  money  thus  raised,  the  amomit  due,  and  to  pay  the 
overplus,  if  any,  to  the  mortgagor.  It  is  impossible  to  read  this 
covenant,  and  compare  it  with  the  laws  now  under  consideration, 
without  seeing  that  both  of  these  acts  materially  interfere  with  the 
express  agreement  of  the  parties  contained  in  this  covenant  Yet, 
the  right  here  secured  to  the  mortgagee  is  substantially  nothing  more 
than  the  right  to  sell,  free  and  dbcharged  of  the  equitable  interest 
of  Kinzie  and  wife,  in  order  to  obtain  his  money.  Now,  at  the  time 
this  deed  was  executed,  the  right  to  sell,  firee  and  discharged  of  the 
equitable  estate  of  the  mortgagor,  was  a  part  of  every  ordinary 
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oontract  of  mortgage  in  the  State,  withont  the  aid  of  this  express 
covenant;  and  the  only  difference  between  the  right  annexed  by 
law  and  that  given  by  the  covenant  consists  in  this :  that  in  the 
former  case,  the  right  of  sale  must  be  exercised  nnder  the  direction 
of  the  court  of  chancery,  upon  such  terms  as  it  shall  prescaribe,  and 
the  sale  made  by  an  agent  of  the  court ;  in  the  latt&,  the  sale  is  to 
be  made  by  the  party  himself.  But,  even  under  this  covenant,  the 
sale  made  by  the  party  is  so  far  subject  to  the  supervision  of  the 
court,  that  it  will  be  set  aside,  and  a  new  one  ordered,  if  reasonable 
notice  is  not  given,  or  the  proceedings  be  regarded,  in  any  respect,  as 
contrary  to  equity  and  justice.  There  is,  therefore,  in  truth  but  little 
material  difference  between  the  rights  of  the  mortgagee  with  or 
without  this  covenant.  The  distinction  consists  rather  in  the  form 
of  the  remedy,  than  in  the  substantial  right ;  and  as  it  is  evident 
that  the  lawB  in  question  invade  the  right  secured  by  this  covenant, 
there  can  be  no  sound  reason  for  a  different  conclusion  where  similar 
rights  are  incorporated  by  law  into  the  contract,  and  form  a  part  of 
it  at  the  time  it  is  made. 

Mortgages  made  since  the  passage  of  these  laws,  must  undoubt- 
edly be  governed  by  them ;  for  every  State  has  the  power  to  prescribe 
the  legal  and  equitable  obligations  of  -a  contract  to  be  made  and  ex- 
ecuted within  its  jurisdiction.  It  may  exempt  any  property  it  thinks 
proper  from  sale,  for  the  payment  of  a  debt ;  and  may  impose  such 
conditions  and  restrictions  upon  the .  creditor  as  its  judgment  and 
policy  may  dictate.  And  all  future  contracts  would  be  subject, to 
such  provisions ;  and  they  would  be  obligatory  upon  the  parties  in 
the  courts  of  the  United  States,  as  well  as  in  those  of  the 
State.  We  speak,  of  course,  of  *  contracts  made  and  to  [  *  322  ] 
be  executed  in  the  State.  It  is  a  case  of  that  descrip* 
tion  that  is  now  before  us ;  and  we  do  not  think  it  proper  to  go  be- 
yond it 

Upon  the  questions  presented  by  the  circuit  court,  we  therefore 
answer :  — 

1.  That  the  decree  should  direct  the  premises  to  be  sold  at 
public  auction  to  the  highest  bidder,  without  regard  to  the  law 
of  February  19,  1841,  which  gives  the  right  of  redemption  to 
the  mortgagor  for  twelve  months,  and  to  the  judgment  creditor  for 
fifteen. 

2.  That  the  decree  should  direct  the  sale  of  the  mortgaged  prem- 
ises, without  being  first  valued  by  three  householders,  and  VTithout 
requiring  two  thirds  of  the  amount  of  the  said  valuation  to  be  bid 
according  to  the  law  of  February  27, 1841. 

VOL.  XIV.  54 


Digitized  by  CjOOQIC 


SUPREME    COURT  OF  THE   UNITED  STATES, 
finmsoii  o.  KiosiB.    1  H. 


The  decision  of  these  two  questions  disposes  of  ihe  third.  And 
we  shall  direct  these  answers  to  be  certified  to  the  circuit  court* 

MoLean,  J.,  dissented. 

The  act  of  Illinois  of  the  27tii  February,  1841,  does  not  apply  to 
the  case  under 'consideration.  The  rule  of  the  circuit  court  adopting 
that  act,  limits  it  to  executions  on  judgments  at  law.  It  can  have 
no  application,  therefore,  to  any  proceeding  in  chancery.  The  only 
rule  adopted  in  relation  to  a  chancery  proceeding,  is  that  which  gives 
the  mortgagor  a  year  within  which  to  redeem  the  premises  sold,  on 
the  payment  of  the  purchase-money  and  ten  per  cent,  interest,  agrees 
ably  to  the  8th  section  of  the  act  of  19th  February,  1841.  And  that 
rule  was  to  operate  only  in  decrees  of  foreclosure  and  sale,  where  a 
different  order  was  not  made.  So  that,  in  fact,  no  positive  rule  was 
adopted  in  Illinois  by  the  drcait  court,  in  relation  to  sales  of  mort- 
gaged premises  under  a  decree. 

By  the  rules  regulating  chancery  proceedings  adopted  by  this 
court  at  its  last  term,  it  is  supposed  the  above  rule  and  all  others 
regulating  the  practice  in  chancery  was  rescinded.  But  this  is  not 
material  The  points  certified  would  be  answered  by  saying,  that 
the  acts  of  the  legislature  referred  to  can  have  no  operation 
[  *  323  ]  *in  the  case ;  as  no  state  law  can  govern  the  proceedings 
of  a  chancery  court  of  the  United  States. 

Under  such  circumstances,  I  cannot  but  regret  that  the  court  have 
deemed  it  necessary  or  proper  to  consider  the  constitutionality  of  the 
above  acts,  and  to  hold  that  they  are  unconstitutionaL  The  decision 
.of  the  matters  before  the  court  does  not  require  this  judgment.  And 
it  is  the  more  to  be  regretted,  as  there  was  no  argument,  written  or 
oral,  to  sustain  these  laws.  Heretofore,  this  court  have  not  deemed 
it  proper  to  act  on  so  grave  a  subject  as  the  constitutionality  of  a 
state  law,  unless  the  question  were  essentially  involved  in  the  decis- 
ion of  the  case  before  them. 

The  act  of  the  27th  of  February,  1841,  is  held  to  be  unconstitu- 
tional as  regards  all  contracts  or  mwtgages  entered  into  prior  to  its 
enactment,  because  it  requires  real  property  levied  on  by  execution 
to  be  appraised  and  to  sell  for  two  thirds  of  its  value. 

As  preliminary  to  an  examination  of  this  question,  I  will  take  a 
cursory  review  of  the  policy  and  laws  of  the  federal  government  in 
respect  to  state  process.    By  the  act  of  the  29th  September,  1789,'  it 

•  Present  Tanrt,  C.  J.,  and  Thomfsoit,  J.,  MoLban,.  J.,  Baldwin,  J.,  Wxnmt 
J^  Catron,  J.,  and  Danibi.,*  J. 
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is  provided  "  that  the  fonns  of  writs  and  execntions,  except  their 
style,  in  the  circuit  and  district  courts,  in  suits  at  common  la^v",  shall 
be  the  same  in  each  State  respectively  as  are  now  used  or  allowed  in 
the  supreme  court  of  the  same.'' 

Again ;  by  the  act  of  the  8th  of  May,  1792,  the  above  provision 
is  reenacted,  ^  subject  to  such  alterations  and  additions  as  the  courts 
respectively  shall,  in  their  discretion,  deem  expedient,  or  to  such  reg- 
ulations as  the  supreme  court  of  the  United  States  shall  think 
proper,  from  time  to  time,  by  rule  to  prescribe  to  any  circuit  or  dis- 
trict court  concerning  the  same." 

In  the  8th  section  of  the  act  of  the  2d  March,  1793,^  it  is  provided, 
^  that  where^  it  is  now  required  by  the  laws  of  any  State  that  goods 
taken  in  execution,  on  a  writ  of  fieri  facias^  shall  be  appraised  pre- 
vious  to  the  sale  thereof,  it  shall  be  lawful  for  the  appraisers  appointed 
under  the  authority  of  the  State  to  appraise  goods  taken  in  execu- 
tion on  a  fisri  facias  issued  out  of  any  court  of  the  United  States, 
in  the  same  manner  as  if  such  writ  had  issued  <Pit  of  a  state  court.'* 
And  it  is  made  the  duty  of  the  marshal  to  summon  appraisers,  &c. 

Under  the  foregoing  process  acts,  a  question  was  made  in  the  State 
of  Kentucky  whether  the  executions  from  the  circuit  court 
*  of  the  United  States  should  be  governed  by  the  laws  of  [  *  324  ] 
that  State.    In  the  case  of  Wayman  v.  Southard,  10  Wheat 
2,  among  several  points  certified  from  the  circuit  court,  for  the  decis- 
ion of  this  court,  were  the  two  following :  — 

^  That  if  the  statutes  of  Kentucky  in  relation  to  executions  are 
binding  on  this  pourt,  namely,  the  statute  which  requires  the  plain- 
tiff to  indorse  on  the  execution  that  bank-notes  of  the  Bank  of 
Kentucky,  or  notes  of  the  Bank  of  the  Commonwealth  of  Kentucky, 
will  be  received  in  payment,  or  that  the  defendant  may  replevy  the 
debt  for  two  years,  are  in  violation  of  the  constitution  of  the  United 
States." 

<'  That  all  the  statutes  of  Kentucky  which  authorize  a  defendant 
to  give  a  replevin  bond,  in  satisfaction  of  a  judgment  or  execution, 
are  unconstitutional  and  void." 

This  court  held  that  the  process  acts  of  1789  and  of  1792  did  not 
apply  to  States  subsequently  admitted  into  the  Union ;  an*d  that,  as 
the  act  regulating  executions  had  not  been  adopted  by  the  circuit 
court  of  the  United  States  for  Kentucky,  it  could  not  regulate  final 
process  in  that  court  But  the  court  did  not  deem  it  necessary  or 
proper  to  decide  on  the  constitutionality  of  the  laws  referred  to. 

In  the  case  of  The  Bank  of  the  United  States  v.  Kalstead,  10 
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Wheat  51,  a  point  was  certified  from  the  circuit  court  of  Kentucky, 
involving  the  question  whether  'Hhe  act  of  assembly  of  Kentucky 
of  the  2l8t  December,  1821,  which  prohibits  the  sale  of  property 
taken  under  executions  for  less  than  three  fourths  of  its  appraised 
valne,  was  repugnant  to  the  constitution  of  the  United  States."  And 
this  court  held,  Judge  Thompson  giving  the  opinion,  as  in  the  case 
of  Wayman  v.  Southard,  that  the  law  of  the  State  did  not  apply  to 
the  courts  of  the  United  States,  it  never  having  been  adopted.  And 
they  remark :  "  This  renders  it  unnecessary  to  inquire  into  the  con 
stitutionality  of  the  law  of  Kentucky." 

These  cases  in  principle  are  analogous  to  the  one  imder  considera- 
tion. The  only  rule  of  court  affecting  a  proceeding  in  chancery  hav- 
ing  been  repealed  or  rescinded  by  the  general  rules  adopted  by  this 
court  at  its  last  term,  and,  if  not  repealed,  does  not  apply ;  the  laws 
of  the  State  of  Illinois,  as  regards  the  proceeding  under  considera- 
tion, are  as  inapplicable  as  were  the  laws  of  Kentucky  in  the 
[  *  325  ]  *  above  cases.  And  it  is  a  subject  of  regret  that  tiie  pre- 
cedent of  the  above  cases  has  not  been  followed  in  the 
present  decision. 

Out  of  the  above  decisions  grew  the  process  act  of  the  19th  May, 
1828.  That  act  declares  ^^  that  writs  of  execution  and  other  final 
process,  issued  on  judgments  and  decrees  rendered  in  any  of  the 
courts  of  the  United  States,  and  the  proceedings  thereupon,  shall 
be  the  same  as  are  now  used  in  the  courts  of  the  State."  And 
power  was  given  to  '^  the  courts,  if  they  shall  see  fit  in  their  dis- 
cretion, by  rules  of  courts,  so  fsu:  to  alter  final  process  in  said  courts 
as  to  conform  the  same  to  any  change  which  may  be  adopted  by  the 
legislatures  of  the  respective  States  for  the  state  courts." 

The  above  enactments  show  that  the  settied  policy  of  the  federal 
government  is  to  adopt  the  state  laws  regulating  final  process ;  and, 
so  far  as  the  acts  of  congress  have  operated,  state  laws  have  gov- 
erned executions  in  the  federal  courts. 

In  Virginia,  real  estate  is  not  liable  to  be  sold  on  execution.  In 
Connecticut,  and,  I  believe,  in  Massachusetts,  lands  are  taken  in  sat- 
isfaction of  judgments,  on  a  valuation.  In  Ohio,  and  in  many  of 
the  other  States,  real  estate  must  be  sold  for  one  half  or  two  thirds 
of  its  valuation.  In  Indiana,  and  in  some  of  the  other  States,  the 
defendant  has  a  right  within  twelve  mouths  to  redeem  his  land  sold 
on  execution,  on  paying  some  10  or  12  per  cent  interest  In  Vir- 
ginia, Mississippi,  and  some  of  the  other  States,  forthcoming  bonds 
are  given,  which  suspend  further  proceedings  on  executions,  and  in 
some  degree  changes  the  security  under  the  judgment 

Now  these  laws  prevail  in  some  of  the  States,  and  there  is  no  reason 
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whjf  under  fhe  constitation,  fhey  may  not  be  adopted  in  all  of  them. 
If  Virginia  may  withdraw  her  lands  from  execution,  and  Ohio  admit 
them  to  be  sold  under  a  valuation,  why  may  not  Illinois  do  the  same  ? 

But  I  understand  the  objection  to  the  Illinois  statute  is  its  lifted 
operation  and  its  applicability  to  prior  contracts. 

The  2d  section  of  the  act  provides  that  it  <<  shall  extend  to  all 
judgments  rendered  prior  to  the  1st  of  May,  1841,  and  to  all  judg- 
ments that  may  be  rendered  on  any  contract  or  cause  of  action  ac* 
oruing  prior  to  the  1st  May,  1841.'' 

*  This  provision  may  seem  to  be  somewhat  capricious  [  *  336  ] 
and  of  doubtful  policy ;  but  the  inquiry  must  be,  does  it 
violate  the  constitution  of  the  United  States  ?  On  the  27th  Febru- 
ary, 1841,  this  law  was  enacted,  and  although  it  is  limited  in  its^ 
effects,  yet  it  is  general  in  its  provisions.  And  I  know  of  no  power 
in  the  constitution  to  limit  the  legislative  discretion  of  the  States  a» 
to  the  duration  of  their  enactments.  The  only  question  under  thio 
act,  as  to  its  constitutionality,  must  be  whether  it  impairs  the  obliga- 
tions of  contracts  entered  into  before  it  was  passed.  And  in  this 
view  the  question  arises,  whether  the  remedy,  in  the  sense  of  the  con* 
stitution,  can  be  considered  as  a  part  of  the  contract 

That  the  law  objected  to  is  remedial,  no  one  can  controvert  It 
does  not  purport  to  act  upon  contracts,  but  modifies  the  remedy  for 
the  enforcement  of  contracts.  But  my  brethren  suppose  that,  as  this 
remedy  may  be  retarded  by  the  limitation  on  the  sale  of  land  under 
judgments,  the  obligation  of  the  contract  is  thereby  impaired.  This 
conclusion  can  only  be  sustained  on  the  ground  that  the  remedy  is  a 
part  of  the  contract  On  this  hypothesis,  every  contract  embraces 
the  existing  remedy,  and  that  remedy  cannot  be  protracted  by  the 
legislature.  This  is  a  question  of  constitutional  power,  and  cannot 
be  affected  by  any  notions  of  expediency.  If  the  remedy  be  so  mod* 
ified  as  to  protract  the  recovery  of  a  debt  a  week,  or  a  month,  in  the 
view  now  taken  by  the  court,  it  impairs  the  obligation  of  the  contract 
as  dearly  as  any  longer  period  of  time.  The  question  cannot,  in  any 
degree,  depend  upon  time.  What  could  be  more  preposterous  than 
to  say  the  legislature  of  a  State  may  prolong  the  remedy  a  week,  a 
montii,  or  three  months,  but  cannot  prolong  it  beyond  that  period  ? 
Where  shall  this  judicial  discretion  find  a  limit?  There  must  be 
some  limit  If  the  legislature  may  not  modify  the  remedy  at  their 
discretion,  in  regard  to  existing  contracts,  lihey  must  be  prohibited 
from  making  any  change.  Any  departure  from  tiiis  rule  of  construc- 
tion must  depend  upon  the  arbitrary  decision  of  the  courts.  And 
each  court,  in  this  respect,  may  exercise  its  own  discretion  until  the  ' 
question  shall  be  settied  by  this  tribunaL 
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Bat  the  question  may  be  asked,  suppose  the  legislature  shall  re- 
peal all  remedy,  is  the  contract  not  thereby  impaired  ?  This  ques- 
tion may  be  asked  with  no  more  propdety  and  effect  thaa 
[  *  827  ]  *  many  others.  May  not  a  State  fiBdl  to  appoint  judges, 
clerks,  and  other  officers  essential  to  the  adminisizsJaoo  of 
justice? 

I  am  aware  that,  in  the  case  of  Ghreen  v.  Biddle,  8  Wheat  17, 
this  court  say :  ^  It  is  no  answer,  that  the  acts  of  Kentucky,  now  in 
question,  are  regulations  of  the  remedy,  and  not  of  the  right  to  landa 
If  these  acts  so  change  the  nature  and  extent  of  existing  remedies  as 
materially  to  impair  the  rights  and  interests  of  Hne  owner,  they  are 
jiist  as  much  a  violation  of  the  compact  as  if  they  directiy  over- 
turned his  rights  and  interests.'^ 

The  above  question  arose  under  the  compact  between  Virginia 
and  Kentucky,  which  declared,  ^<  that  all  private  rights  and  interests 
of  lands,  within  Kentucky,  derived  from  the  laws  of  Virginia  prior 
to  such  separation,  shall  remain  valid  and  secure  under  the  laws  of 
the  proposed  State,  and  shall  be  determined  by  tiie  laws  then  existing 
in  the  State  of  Virginia." 

<'  The  above  article,"  say  the  court  in  their  opinion,  "  declares  in 
the  most  explicit  terms,  that  all  private  rights  and  interests  of  lands, 
derived  from  the  laws  of  Virginia,  shall  remain  valid  and  secure 
under  the  laws  of  Kentucky,  and  shall  be  detomined  by  the  laws 
then  existing  in  Virginia.  It  plainly  imports,  therefore,  that  these 
rights  and  interests,  as  to  their  nature  and  extent,  shall  be  exclu- 
sively determined  by  the  laws  of  Virginia,  and  that  their  security  and 
vali(tity  shall  not  be  in  any  way  impaired  by  the  laws  of  Kentiicky. 
Whatever  law,  therefore,  of  Kentucky  does  narrow  these  rights  and 
diminish  these  interests,  is  a  violation  of  the  compact,  and  is  con- 
sequentiy  unconstitutional" 

And  again  the  court  observe :  ^  The  only  question,  therefore,  is, 
whether  the  acts  of  1797  and  1812  have  this  efbct  It  is  undeniable 
that  no  Gusts  of  a  similar  character  were  in  existence  in  Virginia  at 
the  time  when  the  compact  was  made ;  and,  therefore,  no  aid  can  be 
derived  firom  the  actual  liegislation  of  Virginia  to  support  them." 
These  acts  were  held  to  abridge  the  rights  of  the  holder  under  the 
Virginia  titie,  and,  whether  remedial  or  otherwise,  were  consequently 
repugnant  to  the  compact  By  the  compact,  the  rights  and  inter- 
ests of  the  Virginia  claimant,  both  as  to  their  nature  and  extent,  say 
the  court,  were  to  be  exclusively  determined  by  the  laws  of  Virginia. 
In  other  words,  where  rights  are  to  be  determined  by  one  law, 
another  and  a  repugnant  law  can  have  no  influence  upoi: 
[  *  328  ]  them.     And  this  was  the  point  *  adjudged  in  the  case  of 
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Green  jv,  Biddle.      The  question  did  not  arise  under  the  constitu- 
tdon  of  the  United  States,  but  under  the  compact 

In  the  case  of  Sturges  v.  Crowninshield,  4  Wheat  200,  the  late 
chief  justice  says :  ^  The  distinction  between  the  obligation  of  a 
contract  and  the  remedy  given  by  the  legislature  to  enforce  that 
obligation,  has  been  taken  at  the  bar,  and  exists  in  the  nature  of 
things.  Without  impairing  the  obligation  of  the  contract,  the 
remedy  may  certainly  be  modified  as  the  wisdom  of  the  nation 
shall  direct"  This  is  the  true  principle  laid  down  in  explicit 
terms. 

The  doctrine  that  the  remedy  constitutes  a  part  of  the  contract  is 
a  mere  abstraction,  which  cannot  be  carried  into  practical  operation. 
If  the  doctrine  be  sound,  it  secures  the  means  for  the  enforcement 
of  the  contract  at  its  date. 

Now,  does  any  one  doubt  that  a  state  legislature  may  abolish 
imprisonment  for  debt,  as  well  on  past  as  future  contracts  ?  Here 
is  a  modification  of  the  remedy,  which  takes  away  a  means,  and 
often  a  principal  means,  of  enforcing  the  payment  of  the  debt.  And 
yet  this  is  admitted  by  all  to  be  a  constitutional  law.  Nor  does  any 
one  doubt  the  constitutionality  of  a  statute  of  limitations.  This 
operates  upon  contracts  entered  into  before  its  enactment,  and  bars 
the  right  of  action. 

Now,  if  the  remedy  existing  at  the  time  of  the  contract  is  a  part 
of  the  contract,  the  state  legislature  cannot  modify  the  remedy, 
much  less,  as  by  the  above  statute,  take  it  away.  It  is  no  answer 
to  this  Argument  to  say,  that  the  statutory  bar  is  only  interposed 
where  the  obligee  has  been  grossly  negligent  There  was  no  such 
condition  of  vigilance  at  the  date  of  the  contract,  and  if  the  above 
argument  be  sound,  no  subsequent  action  of  the  legislature  can  im- 
pair its  obligation  by  materially  retarding  its  enforcement,  much 
less  by  barring  the  refnedy. 

The  surgument  in  favor  of  the  statute  is,  that  it  does  not  act  upon 
the  contract,  but  withdraws  the  remedy.     Now  if  this  be  a  constitu- 
tional exercise  of  power  by  a  state  legislature,  surely  the  exercise  of 
the  lesser  power,  by  modifying  the  remedy  at  discretion,  must  also 
be  constitutional.    Does  not  the  greater  power  include  the  lesser  ? 
The  power,  whether  exercised  in  passing  a  statute  of  limi- 
tations, or  in  modifying  the  laws  in  relation  to  *  judgments  [  *  329 
and  executions,  acts  upon  the  remedy.     In  both  instances 
the  enactments  constitute  the  laws  of  the  forum.     And  in  my  judg 
ment,  they  depend  upon  the  same  power  over  the  remedy. 

But  if  the  remedy  be  a  part  of  the  contract,  how  must  it  be  ap 
plied  ?     Instead  of  looking  to  the  laws  regulating  judicial  proceed- 
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ings  at  the  time  the  action  is  brought,  the  cotirt  must  look  to  the 
date  of  tl)e  contract  and  the  laws  then  in  force.  The  contract,  in 
this  view,  gives  vitality  to  laws  annulled  by  the  legislature,  and  the 
law  of  the  remedy  becomes  as  diversified  as  the  contracts  to  which 
it  is  applied.     Can  such  a  rule  of  construction  be  enforced  ? 

How  is  a  contract  made  in  one  State  to  be  enforced  in  anotiier  ^ 
If  the  remedy  in  the  State  where  the  contract  is  made  enter  into  it, 
does  it  carry  this  remedy  into  another  jurisdiction  ?  This  will  not 
be  contended ;  and  why  not  ?  If  the  contract  within  the  State  in- 
clude the  law  of  the  remedy,  why  does  it  not  carry  into  a  foreign 
jurisdiction  the  same  conditions  ?  Every  contract  does  this,  which 
is  governed  by  the  local  law.  A  contract  for  the  payment  of  money, 
made  and  to  be  performed  in  the  State  of  New  York,  bears  seven  per 
cent  interest.  And  this  rate  of  interest  is  recovered  on  the  contract, 
in  a  State  where  seven  per  cent,  would  be  usurious.  And  so  of  every 
other  contract  made  under  a  local  law,  however  repugnant  may  be 
its  conditions  to  the  laws  and  policy  of  the  jurisdiction  where  the 
remedy  is  sought  This  is  emphatically  the  law  of  the  contract 
And  if  the  remedy  be  also  the  law  of  the  contract,  it  must  follow 
the  contract  wherever  it  shall  be  prosecuted.  If  this  be  not  the  case, 
the  argument  falls ;  the  remedy  exists  independently  of  the  contract, 
and  does  not  constitute  a  part  of  it 

A  contract  void  by  the  local  law  on  the  ground  of  usury,  or  be- 
cause it  is  against  the  policy  of  the  law,  can  be  enforced  nowhere. 
There  is  no  exception  to  the  principle,  that  where  a  contract  is 
entered  into  under  the  sanctions  of  a  state  law,  that  law  goYcms  the 
contract  in  whatever  jurisdiction  suit  may  be  brought  on  it     And  so 
where  a  contract  is  made  in  one  State  to  be  performed  in  another, 
the  place  of  performance  gives  the  law  of  the  contract     But  in  no 
case  does  the  remedy  attach  itself  to  the  contract,  so  as  to  constitute 
a  part  of  it     Such  an  idea  is  too  abstract  fdr  practical  operations. 
At  most,  it  coidd  only  affect  contracts  sued  on  in  the  State 
[  *  330  ]  where  they  were  made.     Such  a  principle  *  could  not  be 
carried  out     It  would  diversify  the  remedy  to  an  impracti- 
M^able  extent 

Every  contract  is  entered  into  with  a  supposed  knowledge,  by  the 
parties,  that  the  law-making  power  may  modify  the  remedy.  And 
this  it  may  do,  at  its  discretion,  so  far  as  it  acts  only  on  the  remedy. 
It  may  regulate  the  mode  in  which  process  shall  be  issued  and 
served  ;  how  the  pleadings  shall  be  filed,  and  at  what  term  judgment 
shall  or  may  be  entered.  And  it  may  also  regulate  final  process^ 
It  may  require  that  the  personal  property  of  the  defendant  shall  be 
levied  on  and  sold,  before  land  shall  be  taken  in  execution.     It  may 
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say  what  notice  shall  be  given  on  the  sale  of  real  estate  on  execa- 
tion ;  and  also  require  that  it  shall  sell  for  one  half  or  two  thirds  of 
its  value.  A  valuation  law  in  those  States  where  it  has  been  adopted 
has  been  found  salutary  in  guarding  the  rights  of  debtor  and  credi- 
tor. A  debtor,  under  this  law,  cannot  defeat  the  claim  of  his  credi- 
tor, by  purchasing  the  real  estate  levied  on,  through  the  agency  of  a 
Mend,  at  a  nominal  price  ;  and  this  protects  the  rights  of  the  aedi- 
tors  of  the  defendant  generally.  There  may  be  some  cases  of  hard- 
ship to  creditors  under  such  a  law,  but  they  must  be  few  and  unim- 
portant in  comparison  with  the  benefits  secured  by  the  law  both  to 
creditors  and  debtors.  Some  restriction  on  the  sale  of  land  on  exe- 
cution is  required  by  a  sound  policy,  especially  in  new  and  rising 
States,  where  real  property  can  scarcely  be  said  to  have  a  final 
value. 

But  this  law  is  supposed  to  be  unconstitutional  from  its  retrospect 
tive  effect  I  had  supposed  that  such  a  supposition  could  not  be 
raised,  under  the  decision  of  this  court 

In  the  case  of  Satterlee  v.  Matthewson,  2  Pet  407,  '^  the  plaintiii^ 
at  the  trial,  set  up  a  titie  under  a  warrant,  dated  the  10th  January, 
1812,  founded  upon  an  improvement  in  the  year  1785,  which  it  was 
admitted  was  under  a  Connecticut  titie,  and  a  patent  dated  19th 
February,  1813. 

'VThe  defendant  claimed  titie  under  a  patent  issued  to  John 
Wharton,  in  the  year  1781,  and  a  conveyance  by  him  to  Satterlee, 
in  1812."  Some  time  in  the  year  1790,  the  defendant  had  come 
into  possession  as  tenant  to  the  plaintiff,  and  it  was  insisted  that 
the  defendant  was  estopped  firom  setting  up  his  titie.  The  court  of 
common  pleas  decided  in  favor  of  the  plaintiff;  but  on  a  writ  of 
error,  the  supreme  court  of  Pennsylvania  held,  that  <^  by  the 
*  settied  law  of  that  State,  the  relation  of  landlord  and  ten-  [  *  331  ] 
ant  could  not  subsist  under  a  Connecticut  titie."  Upon 
which  ground  the  judgmentVas  reversed,  and  a  venire  facias  de  novo 
was  awarded. 

On  the  8th  day  of  April,  1826,  and  before  the  second  trial  of  Ihe 
cause  took  place,  the  legislature  of  that  State  passed  a  law,  declar- 
ing, ^  that  the  relation  of  landlord  and  tenant  shall  exist,  and  be 
held  as  folly  and  effectually  between  Connecticut  settiers  and  Penn- 
sylvania claimants,  as  between  other  citizens  of  this  commonwealth, 
on  the  trial  of  any  cause  now  pending  or  hereafter  to  be  brought 
within  this  commonwealth,  any  law  or  usage  to  the  contrary 
notwithstanding."  Under  the  instruction  of  the  court  in  accord' 
ance  with  that  statute,  the  jury  found  a  verdict  for  the  plaintiff,  on 
which  judgment  was  entered.     This  judgment,  on  being  removed 
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oj  writ  of  eiror  to  the  aupreme  court  of  Pennsylvania,  was  affinned. 
On  the  ground  that  the  above  statute  impaired  the  obligation  of  the 
eontract  between  Satterlee  and  Matthewson,  the  cause  was  re- 
moved to  this  court  firom  the  supreme  court  of  Pennsylvania,  by  a 
writ  of  error. 

In  their  opinion,  this  court  say:  ^If  the  effect  of  the  statute  in 
question  be  not  to  impair  the  obligation  of  the  contract,  is  there  any 
other  part  of  the  constitution  of  the  United  States  to  which  it  is 
repugnant  ?  It  is  said  to  be  retrospective.  Be  it  so ;  but  retrospec- 
tive laws,  which  do  not  impair  the  obUgatiDn  of  contracts,  or  par- 
take of  the  character  of  ex  post  facto  laws,  are  not  condemned  or 
iDrbidden  by  any  part  of  that  instrument." 

And  again :  ^*  The  objection  is  urged  that  the  effect  of  tiiis  act  was 
to  devest  rights  which  were  vested  by  law  in  Satterlee.  There  is 
certainly  no  part  of  the  constitution  of  the  United  States  which 
applies  to  a  state  law  of  this  description ;  nor  are  we  aware  of  any 
decision  of  this,  or  of  any  circuit  court,  which  condemned  such  a 
law  upon  this  ground." 

Here  was  a  direct  legislation  not  only  on  existing  rights  growing 
out  of  contracts,  but  such  an  effect  was  given  to  the  law  as  to  devest 
vested  rights.  And  yet  this  act  was  held  not  to  be  in  violation  of 
the  constitution  of  the  United  States. 

What  vested  right  is  there  or  can  there  be,  in  the  nature  of  things, 
in  the  holder  of  a  contract  to  the  particular  remedy  for  its  enforce- 
ment which  existed  at  its  date  ?  But  if  there  were  such  a  vested 
right  as  to  the  remedy,  which  there  is  not,  it  may,  under 
[  *332  ]  *  the  above  authority,  be  devested  by  law.  If  the  decision 
do  not  mean  this,  it  means  nothing. 

A  state  legislature  cannot  impair  the  contract  by  changing  the 
time  or  manner  of  its  performance.  By  the  contract,  the  parties 
have  fixed  their  rights  and  obligations ;  and  these  are  guarded  by 
the  constitution.  But  the  remedy  for  the  enforcement  of  the  con* 
tract  being  established  by  the  law-making  power,  may  be  modified 
at  its  discretion.  This  is  admitted  as  regards  subsequent  contracts, 
but  the  same  rule  applies  to  prior  ones.  So  far  as  the  mere  remedy 
is  concerned,  in  my  judgment,  no  sound  and  practical  distinction 
can  be  drawn  between  prior  and  future  contracts. 

I  think,  in  the  case  under  consideration,  that  the  laws  of  Illinois, 
referred  to,  do  not  apply,  and,  therefore,  I  agree  to  the  answers  given 
by  the  court  to  the  points  certified. 

Order,  This  cause  came  on  to  be  heard  on  the  tmnscript  of  the 
record  from  the  circuit  court  of  the  United  States  for  the  district  of 
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Illinois,  and  on  the  points  and  questions  on  which  the  judges  of  the 
said  circuit  court  were  opposed  in  opinion,  and  which  were  certified 
to  this  court  for  its  opinion  agreeably  to  the  act  of  congress  in  such 
case  made  and  provided,  and  was  argued  by  counsel  On  consider- 
ation whereof,  it  is  the  opinion  of  this  court,  1.  That  the  decree 
should  direct  the  premises  to  be  sold  at  public  auction  to  the  highest 
bidder,  without  regard  to  the  law  of  February  19, 1841,  which  gives 
the  right  of  redemption  to  the  mortgagor  for  twelve  months,  and  to 
the  judgment  creditor  for  fifteen.  2.  That  the  decree  should  direct 
the  sale  of  the  mortgaged  premises  without  being  first  valued  by 
three  householders,  and  without  requiring  two  thirds  of  the  amount 
of  the  said  valuation  to  be  bid  according  to  the  law  of  February  27, 
1841 ;  and  that  the  decision  of  these  two  questions  disposes  of  the 
third  It  is  thereupon  now  here  ordered  and  adjudged  by  this  court, 
that  it  be  so  certified  to  the  said  circuit  court 

SH.'606;  8  H.  292,  707;  6  H.  205;  6  H.  801,  507;  9  H.  421;  16  H.  804;  24  H.  461; 
2  Wal.  10;  4  Wal.  686;  6  Wal  290. 
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ABATEMENT. 
Amendment,  2.  S. 


ACCOUNTS. 
QaertionB  of  fiu^  and  ocMnputataon  in  taking  an  aocoont    Niadarff  r.  SmUh^  %l% 
Equity,  8. 4.  6.  7 ;  Surety,  2. 6 ;  United  States. 

ACTION. 
ExBouTOBs,  &C.  4 ;  Pleading,  14. 

ADMIRALTr. 
i.  The  agent  of  absent  ownen,nia7  libel  in  his  own  name,  as  agent,  or  in  the  name  <)f 

his  principals.    Houseman  t.  Ccargo  of  (he  Schooner  North  CaroUnOf  16. 
2.  The  valuation  of  property  in  a  stipulation  is  binding  in  the  appellate  ooort    It  is  a 
substitute  for  the  property,    lb. 

Collision;  Salvage. 

ADVERSE  POSSESSION. 

The  deposit  of  earth  upon  a  water  lot  below  high-water  mark,  so  as  to  fit  it  for  oocq^ 
pation  and  use,  followed  hj  the  erection  of  a  wharf  and  warehouse  thereon,  together 
with  the  possession  of  the  adjacent  upland  lot  for  more  than  forty  years,  present  a 
strong  ground  to  presume  a  true  title.     Waddns  t.  Hotman'M  Lenee^  174. 
AssuMFsrr,  2;  Limitations,  &o.  8. 4. 

AGENT. 
Admiballty,  I ;  Pleading,  10. 

at.arama. 
Courts  of  United  States,  18. 16. 

ALTERATION  OF  INSTRUMENTa 

Pleading,  9. 

AMENDMENT. 

1.  An  amendment  in  an  appellate  court  cannot  introduce  a  new  subject  of  litigatioB. 
Houuman  t.  Cargo  of  (Atf  Schooner  North  CaroUna^  15. 

2.  Under  the  82d  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  91,)  the  court  may, 
after  a  plea  in  abatement,  allow  a  summons  and  declaration  to  be  amended,  by 
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•trikiiig  oat  ^  administFator,  ftc.,"  and  inserting  ^  ezecntori  ftc**  Bandog  ▼.  Ar- 
r^j  216. 
8.  Motion  by  the  plaintiff  for  leave  to  amend,  after  a  plea  in  abatement,  and  an  onder 
granting  leave,  disposes  of  the  plea,  and,  as  the  defendant  appeared  only  to  plead  in 
abatement,  he  b  then  out  of  court,  and  judgment  by  default  against  him  is  regular, 
if  he  do  not  again  appear.    lb.        * 

APPEAL. 

1.  Upon  a  Inll  to  enjoin  a  judgment  at  Uw,  i«ndtted  in  the  supreme  court,  a  decree 
that  the  parties  proceed  to  a  new  trial  at  law,  is  not  final,  and  an  ^peal  does  not  lie. 
Lea  V.  KeUy,  72. 

fi.  Upon  a  bill  in  equity  by  residuary  legatees  against  executors,  to  recover  their  respec- 
tive proportions  of  the  personal  estate,  a  decree  which  orders  a  certain  sum  to  be 
paid  to  the  complaiaants,  and  directs  the  executors  to  pay  into  court  the  proceeds  of 
debts  due  to  the  testator,  when  collected,  is  not  final,  and  an  appeal  does  not  fie. 
Young  v.  Smith,  92. 

8.  A  proceeding  under  a  territorial  law  of  Florida,  to  obtain  an  asngnment  of  dower, 
is  a  proceeding  at  law,  though  not  according  to  the  fbnns  of  the  common  law;  and 
an  appeal  is  not  the  mode  of  bringing  the  case  before  this  court   Parish  v.  EUu,  S76. 

4.  Where  soma  of  the  appellants  deserted  an  appeal  after  the  case  was  entered  in  this 
court,  the  appeal  waa  dismissed  with  costs,  as  to  them,  but  retained  as  to  another 
appellant,  who  appeared  to  prosecute  it     Todd  ▼.  DatMj  406. 

5.  AT  a  decree  does  not  jointly  affect  all,  but  one  has  a  several  interest,  he  alone 
may  appeal.  If  it  is  joints  and  ona  only  desires  to  appeal,  notice  should  be  given, 
in  the  circuit  court,  to  the  others,  to  become  parties  to  the  appeal ;  and  if  they  neg^ 
lect  or  refuse,  the  circuit  court  Hhoohi  aUow  the  appeal  of  the  one,  and  pronounce 
the  appeal  of  the  others  deserted,  and  proceed  to  execute  the  decree  as  to  them. 
lb. 

^.  When  an  eKocotor  was  fienM>ved  finom  his  trust  by  a  decree  of  a  competent  court, 
on  the  same  day  on  which  a  decree  was  made  against  him  in  his  said  capacity,  in  a 
circuit  court  of  the  United  States ;  hM^.  that  neither  he  nor  the  complainant  could 
appeal  until  the  administrator  de  bonis  non^  &C.,  was  made  a  party.  Taylor  v.  Sofh 
age,  610. 

7»  Though  a  case  has  been  attempted  to  be  brought  here  by  appeal,  when  there  was 
no  appellee  in  existence  at  the  time  the  ^peal  was  claimed,  it  may  be  remanded 
with  directions  to  make  the  proper  parties.    lb. 

8.  A  cause  having  been  argued  at  the  last  term,  a  decree  made,  and  a  mandate  aent^ 
the  appellee,  not  having  appeared  at  the  present  term,  it  appearing  that  the  appellee 
was  not  cited  as  required  by  the  act  of  congress,  the  decree  was  dechffed  void  and 
the  mandate  revoked.    Ex  parte  OsfuAoto,  46. 

Admibaltt,  2 ;  Ambnpmemt,  1 ;  Coubtb  of  thk  United  States,  5. 18 ; 
Equity,  5 ;  ExEounoir,  9. 

ARBITRATION. 
An  authority  to  two,  to  fix  the  value  of  a  tract  of  land,  and,  if  ihey  cannot  agree,  to 
choose  a  third, "  who,  together  with  the  other  two»  shall  agree  on  ihe  price,"  does  not 
require  all  three  to  agree,  it  appearing  that  the  parties  intended  the  price  should  be 
fixed  at  all  events ;  if  two  of  the  throe  agree  and  the  other  dissent,  this  is  an  exe> 
cution  of  the  authority.    Hobeon  ▼.  MArthw't  ffetrs,  241. 

Salvage. 

ARAfT  OP  THS  UNITED  STATES. 
1.  The  President  has  power  to  make  and  repeal  rules  and  regnlalioBs  for  the  govextt- 
ment  of  the  army,  in  respect  to  compensation  for  extra  services,  congress  not  having 
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I^gifllated  tJiereon,  and  ih»  seoietary  at  war  ia  the  n^gular  oi^gan  of  the  PfMidant 
for  pnblklj  promulgaidng  fuch  rules  and  regulations*     Dmtcd  SteOes  v.  EUasmij  804. 

%  The  proviso  annexed  to  the  act  of  March  8»  1885,  (4  State,  al  Lai^  764,)  prohibit- 
ing extra  allowances,  is  confined  to  the  approprialions  made  by  that  act  Mkm  v. 
United  States,  182. 

8.  Under  the  4th  and  18th  sections  of  the  act  of  June  80, 1884,  (4  Stats  at  Large^  786, 
788,)  a  nuHtary  officer  performing  the  duties  of  Indian  agent,  could  be  allowed  onl^ 
the  compensation  provided  for  in  that  act    lb, 

4.  The  power  of  the  President  to  detach  officers  of  the  engineer  corps  upon  civil  duty, 
does  not  prevent  him  from  allowing  them  reasonable  compensation  therefor.  Gratiot 
V.  United  States^  106. 

6.  Under  the  army  regulations  of  1885,  the  allowance  of  $2  per  day  to  an  engineer 
superintending  the  construction  of  a  fortification,  is  not  limited  to  a  single  allow- 
ance ;  if  he  superintends  more  than  one  work,  he  is  entitled  to  more  than  one  such 
allowance.    lb. 

6.  No  allowance  can  be  made  for  services  which  the  officer  was  bound  to  perform, 
though  not  of  ordinary  occurrence,    lb, 

7.  The  United  States  have  the  right  to  apply  moneys  due  to  an  officer  for  pay  and 
emoluments  tQ  extinguish  a  debt  due  fhnn  him  to  liie  United  States.    lb. 

OSTICBB. 

ASSETS. 

ExBOUTORSf  &C. 

ASSIGNMENT. 
1.  A  debtor  has  a  legal  right  to  prefer  one  creditor  over  another,  when  the  transaction 
is  bondfide^  and  he  may  elect  the  time  of  doing  it,  so  as  to  make  it  effectual.     Tbmp- 
hins  V.  Wheeler,  202. 

8.  A  conveyance  to  certain  preferred  crecHtors,  in  trust,  for  the  payment  of  their  debts, 
containing  no  conditions,  may  be  presumed  to  be  accepted  by  them.    lb. 

8.  The  continued  possession  of  the  grantor,  an  insolvent  debtor,  is  sufficiently  accounted 
for,  by  showing  that  the  property  assigned  was  of  such  a  nature  that  he  could  best 
manage  it,  and  that  he  had  faithfully  managed  and  iq^plied  it^  according  to  the  deed 
of  assignment,    lb. 

4.  A  legatee,  by  taking  from  the  executors  an  assignment  of  a  mortgage  on  which  was 
due  a  sum  greater  than  the  amount  of  his  legacy,  did  not  make  himself  absolutely 
responsible  for  the  difference,  but  only  for  the  use  of  due  diligence  in  its  collection. 
Hammond^s  Administratar  v.  Washington's  ExecvUor,  478. 

COUBTS  OF  THE  UkITED  STATES,  15.  17. 18. ;  iNBOLVKirr,  1  ;  PUBLXO  LAMDB,  25-27. 

ASSUMPSIT. 

1.  Though  asiumpsit  will  not  lie,  if  the  action  be  to  enforce  a  claim  secured  by  a  sub- 
sisting deed,  yet  if  the  contract  under  seal  has  been  varied  by  a  subsequent  parol 
agreement,  assumpsit  will  lie  upon  this  substituted  contract    Fresh  v.  Gilson,  824. 

8.  Assumpsit  for  use  and  occupation  does  not  lie,  if  the  holding  by  the  defendant  was 
adverse  to  the  plaintiff,  and  the  relation  of  landlord  and  tenant  did  not  exist  LLoyd 
▼.  Hougk^  541. 

AUDITOR. 
JiTDOMiarr,  ftc.  2. 

BANK. 

If  negotiable  paper,  not  at  maturity,  be  indorsed  and  delivered  to  a  bank  merely  fbr 
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ooDection,  and  be  lent  b^  such  bank  to  another  bank  for  ooDectbn,  witlioot  nodee 
that  it  does  not  belong  to  the  former,  the  latter  may  retain  the  paper  and  its  pro- 
ceeds to  satisfy  a  daim  for  a  general  balance  against  the  former,  if  that  balance  has 
been  allowed  to  arise  and  remain  on  the  fidth  of  receiving  payment  from  such  col- 
lections, pursuant  to  a  usage  between  the  two  banks.  Bank  of  the  Metropolis  t. 
New  Bn^iand  Bank^  588. 

BAILMENT. 
AssiGNKEMT,  4 ;  Bank  ;  Bills  of  Exohakob,  &&  8. 

BANKRUPT  LAW. 
Courts  of  the  United  States,  19. 

BILL  OF  SALE. 
Ships,  && 

BILLS  OF  EXCHANGE  AND  PROMISSORY  NOTES. 

1.  If  the  United  States,  through  their  authorised  officer,  accept  a  bill  of  exchange, 
they  are  bound  for  its  payment  to  a  bond  Jide  holder  for  value,  whatever  may  have 
been  the  equities  as  between  them  and  the  drawer.  Untied  Staites  v.  Bank  of  Ae 
Metropolian  114. 

S.  A  Inll  was  drawn  by  a  contractor,  on  the  postmaster^neral,  and  having  been 
**  accepted  on  condition  that  the  drawei^s  contracts  be  complied  with,"  was  dis- 
counted by  the  defendants;  Held^  that  forfeitures  previously  incurred,  and  advances 
previously  made,  were  not  within  the  condition.    lb. 

8.  A  factor  who  has  accepted  a  bill  drawn  by  his  principal,  and  an  accommodation 
drawer,  and  has  funds  of  the  principal  in  lus  hands  when  the  bill  comes  to  maturity, 
is  bound  to  apply  those  funds  to  pay  that  bill.  He  cannot  sue  the  drawers  and 
nuuntain  that  he  implied  those  funds  to  pay  a  bill  subsequently  drawn  by  his  prin- 
cipal alone.    Brander  v.  PhilUpt,  209. 

4.  The  bond  Jide  holder  of  a  bill  of  exchange  who  has  taken  it  before  its  maturity,  in 
payment  of  a  preexisting  debt,  without  notice  of  any  equities  existing  between  the 
drawer  and  acceptor,  is  not  affected  by  those  equities.    Swift  v.  7)fSon^  166. 
Bank;  Courts  of  the  United  States,  15-18. 

BOND. 
Contract,  1 ;  Ejectment,  8 ;  Forthcoming  Bond  ;  Pleading,  1.  2.  9 ;  Subbtt 

BOUNDARY. 
Pleading,  10. 

BURDEN  OF  PROOF. 
Mortgage,  2 ;  Revenue  Laws,  2. 

CASES  AFFIRMED. 
1.  The  City  of  Mobile  v.  Hallett,  16  P.  261,  affirmed  and  applied  to  this  case.    MMt 

T.  Emanuel,  605. 
%  Percheman's  case,  7  P.  96,  affirmed  and  applied.    UnUed  States  t.  Delespme^s  Bmrst 
78. 

CHARGE. 
Dbvisb,  &c. 
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CLERKS  OF  COURTS. 

1.  In  Mississippi,  the  authority  of  the  judge  of  the  probate  court  to  appoint  a  clerk 
pro  tempore^  is  not  limited  to  an  appointment  during  the  term  of  the  court  If  the 
disability  of  the  clerk  is  temporary,  though  in  fact  continuing  into  the  vacation,  the 
clerk  j9rb  tempore  may  continue  to  act.     Cocke  y.  Halsey^  189. 

2.  The  judge  had  power  to  decide  finally  upon  the  exigency.    Ih. 

8.  If  the  appointment  of  clerk  should  regularly  have  been  limited  to  the  duration  of 
the  term,  still,  he  was  clerk,  de  factOy  and  his  acts,  as  clerk,  valid,  so  far  as  respects 
third  persons.    i&. 

COLLECTOR. 

SURBTT,  4-6. 

COLLISION. 

1.  The  question  whether  there  is  a  l^al  liability  for  the  consequences  of  a  collision  in 
an  English  port,  must  be  determined  by  the  law  of  England.    Smth  t.  Condry,  487. 

2.  For  damages  done  by  a  collinon  in  the  port  of  Liverpool,  occacdoned  by  die  de- 
fault, negligence,  or  unskilfulness  of  a  licensed  pilot,  the  owner  is  not  responsible. 
lb. 

S.  In  an  action  to  recover  damages  suffered  by  a  collision,  the  plaintiff  cannot  show  as  a 
claim  for  damages,  that  the  injury  delayed  the  arrival  of  his  vessel  and  cargo  at  their 
port  of  destination,  until  the  fit  season  for  the  sale  of  the  caigo  was  passed,  and  its 
price  was  thereby  lessened.    lb. 

Courts  of  the  United  Stages,  14. 

CONFLICT  OF  LAWS. 
Lbx  Loci;  Lex  Rex  Sitjb. 

CONGRESS. 
Patent,  6;  Public  Lands,  SO;  Slatxs,  5. 

CONSTITUTIONAL  LAW. 
A  mortgage  contained  a  power  to  the  creditor  to  sell  on  breach  of  the  condition,  and 
thereby  pay  the  debt;  this  power  was  valid  under  the  laws  of  the  State  when  given. 
Held,  that  a  law,  subsequently  passed,  giving  the  mortgagor  twelve  months  to  redeem 
the  property  from  the  purchaser  at  such  a  sale,  and  prohibiting  it  from  being  made 
for  less  than  two  thirds  of  its  apprttsed  value,  so  altered  the  remedy  of  the  creditor, 
as  to  impair  the  obligation  of  the  contract    Brofuan  v.  Ktnzie^  628. 

Slaves,  S-6. 

CONTRACT. 

1.  An  instrument,  signed  by  a  receiver  of  public  moneys  and  his  sureties,  acknowledg- 
ing themselves  indebted  to  the  United  States  in  a  sum  of  money,  conditioned  to  be 
void  on  performance  by  the  officer,  of  the  duties  of  his  office,  the  appointment  to 
which  it  recites,  but  having  no  seals,  though  not  a  bond,  is  a  binding  simple  contract, 
good  at  common  law,  and  not  made  void  by  any  act  of  congress.  United  States  v. 
Linn,  98. 

2.  Under  the  law  of  Louisiana,  a  commutative  contract,  involving  mutual  and  recip- 
rocal obligations,  to  be  performed  at  the  same  time,  does  not  enable  one  party  to 
put  the  other  in  default  without  an  offer  of  performance  of  what  is  to  be  done  by 
him,  according  to  the  contract    Hyde  v.  Booraem,  282. 

8.  He  who  has  performed  in  part  may  require  the  other  to  pay  to  the  extent  of  the 
benefit  received,  deducting  damages  suffered  by  the  failure  to  perform  fully,  provided 
the  contract  is  of  such  a  naturo  as  to  be  susceptible  of  being  divided.    lb. 
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4.  A  contract  to  procore  an  extennon  of  credit,  upon  all  the  debts  payable  bj  a  i 
chant  who  had  become  insolTent,  to  as  to  enable  him  to  resume  and  continue  hii 
business,  is  not  thus  divisible.    Hyde  t.  Booraem^  282. 

6.  A  contractor  on  a  public  work,  having  underlet  his  contract  to  a  sub-contractor,  witli 
a  stipulation  that,  if  the  latter  failed  to  use  due  diligence,  the  former  might  assume 
the  direction,  and  complete  it  at  the  expense  of  the  latter.  Held^  that  a  charge  for 
superintendence,  after  assuming  the  work,  could  not  be  made  against  the  sub- 
contractor.    Fruh  v.  Oiisorty  824. 

Absithpsit,  1 ;  Constitutional  Law;   Coubtb  of  the  Unitsd  Statsb,  10; 
Guabantee;  Lex  Loci. 

CORPORATION. 

LiMITATIONB,  &&  5. 
COSTS. 

If  a  judgment  or  decree  is  reversed,  except  for  want  of  juris^ction,  the  plaintiff  in 
c)rror  or  appellant  recovers  costs,  in  this  court    Bradstreet  t.  PoUer,  816. 

Appeal,  4. 

COURTS  OF  THE  UNITED  STATES. 

1.  To  give  this  court  jurisdiction  under  the  25th  section  of  the  Judiciar}*  Act,  (1  Stats. 
at  Large,  85,)  it  must  appear  on  the  record  itself  to  be  one  of  the  cases  enumerated 
in  that  section ;  and  nothing  out  of  the  record  certified  to  tiiis  court  can  be  consid- 
ered. This  may  be  shown :  1.  By  express  averment  in,  or  necessary  intendment 
from  the  pleadings.  2.  By  a  ruling  stated  in  a  bUl  of  exceptions.  8.  In  Louisiana, 
by  a  statement  of  facts,  and  the  decision  thereon.  4.  By  an  entry  on  the  record  of 
proceedings  of  the  appellate  court,  in  a  case  in  which  such  a  question  may  have 
arisen  and  been  decided  -^  that  it  was  in  fact  raised  and  decided ;  and  this  entiy 
must  appear  to  have  been  made  by  order  of  the  Court,  and  must  be  certified  by  the 
olerk  as  part  of  the  record.  A  certificate  to  that  effect,  made  by  the  presiding 
judge,  and  certified  by  the  clerk  as  part  of  the  record,  will  be  presumed  to  have 
been  made  by  authority  of  the  court  5.  In  equity,  it  may  be  stated  in  the  final 
decree.  6.  It  may  appear  that  the  state  court  could  not  have  given  the  judgment 
or  decree  passed  without  deciding  such  question.  Armstrong  v.  Treasurer  of  Athens 
County,  299. 

t.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Laige,  85,)  if  the  decision 
of  the  state  court  was  in  &vor  of  the  title  claimed  by  the  plaintiff  under  an  act  of 
congress,  this  court  has  not  jurisdiction,  although  proceedings  and  acts  under  another 
act  of  congress  were  relied  on  to  show  fraud  in  the  tide  of  the  plaintiff,  and  the 
state  court  denied  all  such  effect  to  those  proceedings.    Fulton  v.  if'Affee,  221. 

8.  It  not  appearing  by  any  averment  on  the  record,  in  an  equity  case,  that  a  question 
under  the  constitution  of  the  United  States  was  saised  in  the  State  court,  and  as 
that  court  might  have  decided  the  case  without  passing  on  such  a  question,  this  court 
has  not  jurisdiction  under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Laige, 
85.)     Mills  V.  Broum,  408. 

4.  Under  the  25th  section  of  the  Judiciary  Act,  (1  Stats,  at  Laige,  85,)  it  is  not  suf- 
ficient that  one  of  the  questions  therein  mentioned  was  involved  in  the  cause,  and 
might  have  been  decided ;  it  must  appear  either  in  terms,  or  by  necessary  intend- 
ment, that  it  was  decided,  and  against  the  right  claimed.  Coon^s  Lessee  v.  GaUa- 
gher,  8. 

5.  On  an  appeal  from  a  decree  of  the  court  below,  by  which  a  mandate  of  this  court  was 
construed  and  applied,  this  court  will  examine  the  mandate  and  the  proceedings 
upon  which  it  was  founded,  and  determine  whether  it  has  been  eorrecUy  oonstroed. 
Michel  y.  UuUed  StakSf  94. 
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«.  Ibe  mmdate  in  Mitebel  v.  The  United  States,  9  P.  711,  ihtM  examtned,  and  iti  oon- 
Btmotion  by  :die  court  below  finind  correct.    Mitchel  v.  United  8uue$,  24. 

7.  A  BtBtate  of  a  State,  propria  vigorey  cannot  affect  the  modes  of  proceedings  in  a 
court  of  the  United  States.  It  is  obligatory  only  so  far  as  adopted  by  congress,  or 
by  the  conrt,  under  the  authority  of  congress.  Eeary  y.  Fanners  (md  Merchaninf 
Bank  of  Memphis^  1 95. 

8.  A  court  of  the  United  States  cannot,  by  a  rule,  adopt  the  proyisions  of  a  slate 
law  which  is  repugnant  to,  or  incompatible  with  a  positiye  enactment  by  congress.  lb, 

9.  A  rule  of  practice,  adopting  a  state  law,  made  by  a  district  judge  in  the  circmi 
court,  will  not  be  recognized  in  this  court    Amis  y.  Smiih^  811. 

10.  The  34 th  section  of  the  Judiciary  Act,  (1  Stats  at  Large,  92,)  is  limited  to  the 
laws  of  a  State  strictly  local,  that  is  to  say,  the  positive  statutes  of  the  State  and 
their  interpretation  by  the  local  tribunals,  and  the  rights  and  titles  to  things  having 
a  permanent  locality,  such  as  real  estate ;  it  does  not  apply  to  the  construction  of 
contracts,  or  to  questions  of  general  commercial  law.    Swift  v.  Tyson^  166. 

11.  Chancery  practice  does  prevail  in  the  circuit  court  of  the  United  States  for  the 
district  of  Louisiana,  and  a  comphunant  has  a  right  to  proceed  in  accordance  with 
the  mles  prescribed  by  this  court  fbr  the  pnctioe  in  equity  of  the  circuit  cenrts,  and 
where  they  are  silent,  according  to  the  practice  of  the  high  conrt  of  chancery  in 
England.     Oaines  v.  Relf  6. 

12.  A  judgment  of  dismissal  under  the  4Bd  mle  of  this  court,  is  nisi  only,  during  the 
term,  and  in  the  exercise  of  a  sound  discretion  the  court  may,  and  unless  injurious 
to  some  substantial  right  of  the  defendant,  will  reinstate  the  case.  Gwin  v.  Breed-- 
love,  90. 

18.  Where  upon  a  question  under  the  local  law  of  Alabama,  the  court  were  equally 
divided,  no  opinion  was  given.    ElUs  v.  Jones,  567. 

14.  On  an  appeal  from  the  circuit  court  of  the  United  States  for  the  district  of  Lou- 
isiana, in  a  cause  of  collision,  this  conrt  was  equally  dirided  upon  the  question  of 
reversal  of  the  decree  of  the  circuit  court,  and  therefore  no  opinion  was  pronounced. 
Strout  V.  Foster,  505. 

15.  An  assignment  of  a  note  payable  to  bearer,  by  delivery  only,  without  indorsement, 
is  not  within  the  11th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  78,)  and  it  is 
not  necessary  to  aver  the  citizenship  of  the  assignor.     Smith  v.  Clapp,  47. 

16.  In  Alabama,  if  an  action  be  brought  on  a  joint  promissory  note  against  two  makers, 
and  one  is  not  found,  the  plaintiff*  may  discontinue  against  the  latter  and  proceed 
against  the  one  served ;  if  be  does  so,  an  averment  in  the  writ  only,  of  the  citizen- 
ship of  the  one  not  proceeded  against,  is  sufficient    lb. 

17.  A  statute  of  Mississippi,  requiring  a  joint  action  agunst  the  drawer  and  indorsers 
of  bills,  and  the  makers  and  indorsers  of  notes,  is  repugnant  to  the  lltb  section  of 
the  Judiciary  Act,  (1  Stats  at  Large,  78,)  which  enables  the  holder  to  sue  his  imme- 
diate indorser  severally,  if  a  citizen  of  another  State,  though  the  drawer  is  a  citizen 
of  tbe  same  State  as  the  holder.  Keary  v.  Farmers  and  MerckanU^  Bank  of  Memr 
phis,  195. 

18.  Under  the  11th  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  78,)  the  indorsee 
of  a  negotiable  promissory  note  cannot  sue  in  the  circuit  court,  if  the  maker  and 
payee  were,  at  the  time  the  action  was  brought,  citizens  of  the  same  State.  Oibson 
▼.  Chew,  816. 

19.  Under  the  **  Act  to  establish  a  uniform  system  of  bankruptcy  throughout  the 
United  States,"  (5  Stats,  at  Large,  440,)  the  district  judge  could  not  sit  in  the  circuit 
conrt  with  the  judge  of  the  supreme  court  assigned  to  that  circuit,  on  the  hearing 
of  questions  certified  into  the  circuit  court,  and  a  certificate  of  division  of  opinion 
cannot  bring  up  such  questions  to  this  court     Nelson  v.  Garland,  599. 

80.  Under  the  12th  section  of  the  Judiciary  Act,  (1  Stats,  at  Lar£C,  79,}  if  the  dam- 
ages claimed  in  the  declaration  exceed  the  sum  of  $500,  it  if  wroi  for  the  state 
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coart  to  reftue  the  defendant's  petition  for  a  removal  of  the  suit  to  the  encinft 
ooort,  npon  the  ground  that  it  does  not  appear  to  the  satisfrction  of  the  coorC  thai 
the  amount  in  controversy  exceeded  the  sum  of  $500.     Gordon  t.  Longnt^  198. 

81.  The  sum  demanded  in  tJie  declaration  is  the  amount  in  controvenj.    i&. 

Appeal  ;  Costs  ;  Fobthoomino  Boitd  ;  Insolvent,  2 ;  Insurance,  6 ;  Intebka* 
TiONAL  Law;  Limitations,  &&  6;  Sea,  4;  Statutes,  1;  Waiysb;  Whit 
OF  Erbob. 

CURTESY. 
A  husband  has  no  estate  hj  the  curtesy,  in  lands  of  which  his  wife  was  disseised  at  the 
time  of  the  marriage,  and  upon  which  he  never  entered ;  actual  seisin,  during  the 
coverture,  being  necessary  to  constknte  that  estate.    Merest  Lessee  ▼.  Selden^  491. 

CUSTOM  AND  USAGE. 
Bank. 

DAMAGEa 

COLUBION,  8  ;  CONTBAOT,  3  ;  COUBTS  OF  THE  UNITED  STATES,  SO.  81 ;  EqUTTT,  4. 

DEBTOR  AND  CREDITOR. 

Assignment,  1-8. 

DEED. 
A  deed  left  with  the  county  derk  to  be  recorded,  and  held  by  him  for  the  grantee,  ia, 
in  law,  deliyered  to  the  grantee.     Tompkins  v.  Wheeler,  202. 
Limitations,  &c.  4 ;  Pleading,  7. 

DEFAULT. 
Amendment,  8 ;  Pabtnebship. 

DEMURRER. 
•  Pleading,  9-11. 

DEPARTMENT  OP  THE  UNITED  STATES  GOVERNMENT. 
Statutes,  1;  United  States. 

DEVISE  AND  LEGACY. 

A  disposition  by  a  testator  of  his  personal  property  to  purywes  other  than  the  payment 
of  his  debts,  with  the  assent  of  his  creditors,  operates  to  create  a  chaige  of  his  debts 
on  hb  real  estate,  though  no  such  charge  is  made  in  words  by  the  will ;  and  the 
executor  may  be  compelled  by  the  creditors  to  execute  the  trust.  Bank  of  the  OhUed 
States  y.  Beverly,  688. 

Assignment,  4 ;  Slaves,  1.  8. 

DISCHARGE. 
Insolvent,  2. 

DISCONTINUANCE. 
Amendment,  8;  Coubts  of  the  United  States,  16;  Pabtnebship. 

DISTRESS. 
Ejkctment,  2. 
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DISTRICT  OF  COLUMBIA. 

EXKOUTORS,  &C  ** 

DOWER. 
1.  Under  tbe  law  of  Maryland,  before  the  act  of  1822,  joint-tenancies  existed,  and  the 

wife  of  a  joint-tenant  was  not  dowable  of  land  so  held.    Maybnrry  y.  Brien,  11. 
9.  Nor  did  the  right  of  dower  attach  upon  a  momentary  seisin,  where  the  husband 
mortgaged  back  the  land,  at  the  same  time  when  it  was  conveyed  to  him.    76. 

Appeal,  8. 

EJECTMENT. 

1.  In  ejectment,  if  it  appear  that  the  lessor  died  before  the  date  of  the  demise  hiid  in 
the  declaration,  the  plaintiff  cannot  recover.     Connor  y.  Bradley ^  574. 

2.  Under  the  4  Greo  11.  c.  28,  to  give  a  right  to  recover  in  ejectment  for  non-payment 
of  rent,  it  must  be  proved  that  on  some  day  between  the  time  when  the  rent  fell  due- 
and  the  day  of  the  demise,  there  was  not,  on  the  land,  sufficient  property  fiable  tot 
distress  to  countervail  the  arrears,  and  this  must  appear  iVom  the  result  of  aih 
examination  of  every  part  ^  the  premises.     Conner  v.  Bradley,  574. 

5.  It  is  not  a  defence  to  an  action  of  ejectment,  that  the  defendant  holds  a  bond  of  the- 
plaintiff,  conditioned  to  convey  the  land  to  him.  He  must  resort  to  a  court  of  equity.. 
WaJtkiM  Y,  Holman'a  Lessee,  174. 

•ENGINEER. 
Army,  &c.  4-6. 

EQUITY. 

1.  To  obtain  relief  in  equity  on  the  basis  of  an  agreement,  made  after  tbe  commence- 
ment of  the  suit,  the  agreement  must  be  brought  before  the  court  by  a  supplemental 
Inll.     Hohson  Y,  MArthur^s  Heirs,  241. 

2.  Where  a  bill  is  framed  to  obtain  a  specific  performance  of  an  agreement  to  convey 
land,  under  a  prayer  for  general  relief,  the  court  cannot  order  a  sale  of  the  land, 
even  if  the  proofs  would  justify  such  relief;  the  bill  should  have  been  framed  with  a 
double  aspect,  and  with  alternative  prayers.    75. 

3.  If  one  partner  retire,  and  the  others  receive  the  partnership  effects,  and  covenant 
to  apply  them  to  pay  the  debts  of  the  firm,  and  pay  over  to  him  a  certain  sum,  if  so 
much  should  be  collected,  the  retiring  partner  is  entitled  to  an  account  and  relief  in 
equity.    Kelsey  v.  Hobhy,  290. 

4.  Though  it  may  be  necessary  to  ascertain  unliquidated  damages,  this  does  not  defeat 
the  jurisdiction  of  a  court  of  equity ;  it  may  be  done  by  a  master,  or  by  an  issue  of 

•  quantum  damnificatus,    lb. 

6.  A  release  by  the  complainant,  executed  pending  a  suit  in  equity,  was  filed  in  the 
cause,  and  the  parties  proceeded  to  take  evidence  in  support  and  impeachment  of  iL 
Held,  it  was  too  late  to  object,  in  the  appellate  court,  that  a  cross-bill  should  have 
been  filed.    lb. 

6.  If  a  settlement  of  an  account  is  the  consideration  of  a  release,  and  the  settlement  is 
successfully  impeached,  the  release  has  no  operation  in  equity.    lb. 

7.  If  a  party,  detained  in  a  city,  distant  from  his  home,  by  inability  to  procure  special 
bail,  settles  an  account,  not  the  subject  of  the  suit  in  which  bail  is  required,  as  a 
means  of  procuring  his  liberation,  without  examination  of  books  or  vouchers,  and  in 
a  manner  highly  injurious  to  himself,  it  will  not  be  allowed  to  stand,  in  equity.    lb. 

Appeal,  1-3;  Courts  of  the  Unitkd  States,  1.  8.  11;  Ejectment,  8;  Judg- 
ment, &c.  1.  8 ;  Lapse  of  Time  ;  Limitations,  &c.  8 ;  MoBxaAGE;  Pleading, 
^ ;  Public  Lands,  25.  26.  ^.g,^.^^^  ^^  v^^Oglc 
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ESCAPE. 
To  a  declaration  in  debt  against  the  sberiff,  averring^  among  other  things,  that  the 
sheriff  suffered  and  permitted  the  debtor  in  execution  to  escape  and  go  at  lai^,  &c^ 
the  defendant  pleaded  that  he  did  not  owe  the  debt,  &c.  The  jury  found  that  he 
did  owe  the  said  debt,  in  the  declaration  mentioned,  in  manner  and  form,  &c.  ifeU, 
that  the  plea  put  in  issue  eveiy  traversable  &ct,  and  the  verdict  must  be  taken  to 
find  each  of  them  for  the  plaintiff;  and  that  it  satisfied  the  requirement  of  the 
statute  of  Mississippi,  that,  in  such  an  action,  the  jury  must  find  the  debtor  escapedt 
with  the  consent,  or  through  the  negligence  of  die  sheriff,  in  order  to  chaige  him. 
Long  ▼.  Palmer^  186. 

ESTOPPEL. 
The  vendee  is  not  estopped  from  disputing  the  title  of  his  vendor.     Waikmi  v.  lfo{- 
man*8  Lessee,  1 74. 

EVIDENCE. 

I.  Declarations  of  the  deceased  husband  of  one  of  the  plaintiffs,  ^aiming  as  heir  of  her 
&ther,  that  his  wife's  mother  was  not  married  to  her  father,  are  admissible.  Jeweir§ 
Lessee  v.  Jewell^  678. 

8.  A  publication,  by  the  plaintiff's  &ther,  of  a  notice  in  a  newspapiar,  to  the  effect  that 
her  mother  was  not  his  wife,  made  soon  after  they  ceased  to  cohabit,  is  admissible  as 
part  of  the  res  gesta  connected  with  the  cohabitation  and  separation.    Ih. 

3.  The  question  being,  whether  an  invoice  was  made  with  intent  to  defraud,  other  in- 
voices, of  similar  articles,  imported  by  the  claimant,  some  before  and  some  after  the 
importation  in  question,  are  admissible  in  evidence,  if  they  tend  to  prove  a  fraudu- 
lent intent.     Wood  v.  United  Slates,  886. 

4.  Ships'  papers,  and  documents  accompanying  property,  under  the  laws  of  nations,  are 
but  primd  facie  evidence  of  property,  and  are  of  no  force  when  shown  to  be  fraudur 
lent     United  Slates  v.  Schooner  Amistady  A  56. 

6.  If  an  answer  set  up  the  dismissal  of  a  former  bill  fi>r  the  same  cause,  the  respondents 
must  prove  the  allegation,  by  producing  a  copy  of  the  record.  Bank  of  the  United 
States  V.  Beverly,  688. 

6.  A  volume  of  state  papers  publ&hed  by  authority  of  congress,  is  admissible  evidence 
of  the  genuineness  of  the  papers  it  contains.     Watkins  v.  Holman's  Lessee,  174. 

7.  Secondary  evidence  of  instructions  of  the  President  to  the  secretary  of  the  treasmy 
admitted,  after  evidence  tending  to  show  the  destruction  of  the  written  original  in- 
struction.    WiUiams  v.  United  Slates,  614. 

8.  Though  a  treasury  transcript,  merely  stating  balances,  is  not  evidence  under  the  act 
of  March  8,  1797,  ^  3,  (1  Stats,  at  Large,  612,)  yet  if  the  wh<4e  transcript  taken 
together  does  contain  the  items,  so  as  to  show  how  the  balances  were  struck  and  of 
what  items  composed,  it  is  sufficient     Gratiot  v.  United  States,  106. 

9.  An  official  certificate  of  the  secretary  of  the  Spanish  government  of  East  Florida,  is 
evidence  of  the  title  papers,  the  originals  of  which  were  kept  in  the  public  archives 
United  States  v.  Rodman,  60. 

10.  An  official  certificate  of  the  secretary  of  the  Spanish  government  of  East  Florida 
is  evidence  of  the  genuineness  of  a  copy  of  the  grant  United  States  v.  DeUspim^s 
Heirs,  78. 

II.  The  order  in  which  proof  shall  be  exhibited,  is  matter  of  discretion  of  the  coorti 
rather  than  of  strict  right     Wood  v.  United  States,  386. 

Adyerse  Possession  ;  Guabantes,  1-8 ;  Law  and  Fact  ;  Marshal,  8 ;  Mobt* 
GAGE,  8 ;  Patent,  4 ;    Public  Lands,  21-24;  Subett,  6. 


EXCEPTIONS. 
Evidence,  11 ;  Law  and  Fact. 
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EXECUTION. 
1.  In  an  action  against  a  sheriff  for  taking  property  of  the  plaintiff,  on  an  execution 
agunst  a  third  person,  in  Louisiana,  it  is  error  to  strike  out  of  the  answer  an  allega- 
tion that  the  property  was  conveyed  to  the  plaintiff  by  the  execution  debtor  to  de- 
fraud hb  creditors.  Hmey  v.  Buchanan,  258.  ^ 
8.  If  the  defendant,  who  is  sued  in  a  representative  capacity,  is  removed  from  his  trust 
on  the  day  when  a  decree  is  rendered,  execution  cannot  lawfully  issue  from  a  circuit 
court,  in  a  case  open  to  appeal     Taylor  v.  Savage,  610. 

Insolvent,  2 ;  Writ  of  Ebror,  8.  4. 

EXECUTORS  AND  ADMIOTSTRATORS. 

1.  An  administrator,  appointed  in  a  State,  is  not  liable  to  be  sued  in  the  District  of 
Columbia,  in  his  official  capacity,  for  assets  lawfully  received  by  him  under  his  le^ 
ters  of  administration.     Vaughan.r.  Northup,  1. 

2.  He  is  accountable  to  the  proper  tribunal,  of  the  government  from  whose  laws  he 
derived  his  authority,  not  to  the  tribunals  of  another  State.    lb. 

8.  Moneys  received  from  the  United  States,  are  not  local  assets  in  the  District  of  Co- 
lumbia, but  assets  under  the  original  administration,    lb, 

4.  The  act  of  June  24, 1812,  §  11,  (2  Stats,  at  Large,  758,)  does  not  authorize  a  suit 
in  the  District  of  Columbia,  against  an  executor  or  administrator  appointed  else- 
where.    Vaaghan  v.  Nortknp,  1. 

AvFBAL,  2.  6 ;  Assignment,  4 ;  Dkyise,  &c.  ;  Exbcution,  2 ;  Lbz  Rei  Sitjb 
Public  Lands,  27;  Statutes,  4.  6. 

EXTINGUISHMENT. 
Aemt,  &c.  7;  Novation. 

FACTOR 
Bills  of  Ezohanob,  &c.  8. 

FERRY. 
Lapse  of  Time,  2. 

FINAL  PROCESa 
FoRTHCOMiNO  BoND ;  Wbit  OF  Ebbob,  S.  4. 

FLATS. 
Adyebse  Possession;  Sba. 

FLORIDA. 
Appeal,  8;  Evidencb,  9.  10;  Public  Lands,  2-28. 

FORFEITURE. 
If  a  seizure  was  actually  made  and  continued,  the  United  States  have  a  right  to  adopt 
it,  and  proceed  for  a  good  cause  of  forfeiture,  though  that  cause  was  unknown  to  the 
original  seizors.     Wood  v.  United  Slates,  886. 

Revenue  Laws,  1. 

FORTHCOMING  BOND. 

The  forthcoming  bond,  in  Mississippi,  is  part  of  the  proceedings  upon  the  final  procesti 
and,  as  such,  adopted  by  the  act  of  May  19, 1828,  (4  Stats,  at  Large,  278.)  Amu  ▼• 
SnuOi,  811.  T 
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FBAUD. 
SviPBNCE,  8.  4:  Mobtoaob;   Public  Lanbb,  85.  26;  Rbybkub  Lawb;  Sait 

TAQB,  t, 

FRAUDULENT  CONYEYANCE. 

Absionment,  1-S  ;  Exbcutioit,  1. 

FUGITIVES  FROM  SERVICE. 
Slaves,  4-6. 

GEORGIA. 
Mabbiaob. 

GRANT. 

EviDENOB,  9.  10;  Mobile;  Public  Lands,  9^19.  38. 

GUARANTEE. 

1.  In  aid  of  the  coiwiraction  of  a  letter  of  goarantee,  it  b  proper  to  haye  reference  to 
the  &ct8  and  circumstances  which  attended  its  execution ;  and  the  court  maj  leare 
the  jurjr  to  find  those  facts*  and  instruct  them,  hypotheticall/y  concerning  the  legal 
effect  of  the  writing.    Mauran  ▼.  BuUui.  410. 

8.  Where  a  written  promise  of  indemnity  against  certain  debts,  did  not  point  out  from 
what  fund  they  must  be  paid  to  render  the  guamntor  liable,  it  was  proper  to  leaTc 
it  to  the  jury  to  find,  upon  extrinsic  evidence,  what  was  the  understanding  of  the 
parties  in  this  respect.    Mauran  v.  BuUus,  410. 

3.  Though  a  guarantee  cannot  be  added  to  by  oral  evidence,  or  by  written  evidence, 
not  signed  by  the  guarantor,  or  referred  to  and  adopted  by  the  letter  of  guarantee, 
and  though  its  construction  is  matter  of  law,  yet  extrinac  evidence  of  accompanying 
circumstances  is  admissible,  in  order  that  the  court  may  construe  the  writing  with  a 
knowledge  of  the  facts  to  which  it  related.    Bell  v.  Bruen,  562. 

4.  Where  a  mercantile  guarantee  is  preceded  by  a  recital,  definite  in  its  terms,  to 
which  the  general  words  of  the  promise  obviously  refer,  those  general  words  will  be 
construed  as  limited  by  the  recital.  But  the  general  words  may  be  such  that  they 
cannot  be  thus  restrained,  without  depriving  some  of  them  of  all  force  and  meaning, 
and  this  the  court  refused  to  do  in  this  case.    lb. 

6.  Letters  of  guarantee  are  usually  written  without  technical  accuracy,  and  with  ref- 
erence to  many  extraneous  facts,  and  that  construction  should  be  adopted  which  is 
consistent  with  the  fair  import  of  their  terms,  and  ascribes  to  the  parties  die  most 
reasonable,  natural,  and  probable  conduct    Ib^ 

Lbx  Loci. 

GUARDIAN. 
Limitations,  &c.  4. 

HEIR. 
LiMiTATioirs,  &c.  2 ;  Statxttbs,  5. 

HUSBAND  AND  WIFE. 
Curtesy;  Dower;  Evidence,  1.  2;  Limitations,  &c.  1  ;  ^Iauriaor. 
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INDIAN  AG£N1*. 
Abmt,  &e.  8^ 

INFANT. 

LUCITATIOKS,  &C  1. 

INJUNCTION. 

Appeal,  1. 

INSOLVENT. 

1.  A  claim  on  the  United  Stales  for  services  as  a  ganger,  disallowed  by  the  accounting 
officers  of  the  treasury  because  not  provided  for  by  any  law,  and  subsequently  r&* 
quired  to  be  paid  by  a  special  act  of  congress,  passes  by  an  assignment  of  the  claim- 
ant's estate  and  effects,  made  by  the  debtor  in  compliance  with  the  insolvent  law  of 
Pennsylvania,  where  he  resided.    MUnor  v.  Metz^  261. 

2.  A  state  officer,  acting  under  a  state  insolvent  law  in  a  general  proceeding  for  the 
benefit  of  creditors,  cannot  discharge  from  imprisonment  a  debtor  arrested  under  a 
CO.  so.  issuing  out  of  a  circuit  court  of  the  United  States.    Duncan  v.  Darsty  621. 

INSURANCE. 

1.  A  policy  of  insurance  against  fire,  by  which  a  mortgagor's  interest  is  insured,  con- 
taining a  permission  to  assign  the  policy  to  E.  B.  who  was  in  fact  the  mortgagee, 
though  not  so  described  in  the  policy,  constitutes  **  other  insurance  by  the  insured 
on  the  property  hereby  insured,"  within  the  meaning  of  the  clause  concerning  prior 
insurance,  in  a  subsequent  policy  taken  by  the  mortgagor  from  another  company. 
Carpenter  v.  Providence  Washingtoti  Insurance  Company^  886. 

2.  Such  prior  policy  covers  the  interest  of  the  tnortgagor,  and  not  the  interest  of  the 
mortgagee,    lb, 

8.  The  fact  that  such  a  prior  policy  was  vcndable  by  the  underwriters  on  account  of 
misrepresentation,  does  not  exempt  the  insured  from  the  duty  of  giving  notice  of  it 
to  the  underwriters  in  a  subsequent  policy,  pursuant  to  the  clause  respecting  prior 
insurance.    lb, 

4.  A  parol  notice  is  not  sufficient    lb. 

5.  The  respective  rights  of  underwriter  and  insured,  in  case  of  insurance  effected  by 
mortgagors,  and  by  mortgagees,  considered,    lb. 

6.  Questions  of  general  commercial  law,  concerning  the  construction  and  legal  efiect 
of  a  contract  of  insurance,  are  not  local  in  their  character,  and  this  court  are  not 
bound  by  the  decisions  of  the  state  courts  thereon.    lb. 

INTEREST. 
Specific  Febformance,  2. 

INTERNATIONAL  LAW. 
Native  Africans,  unlawfully  detained  on  board  a  Spanish  vessel,  are  not  bound  by  a 
treaty  between  the  United  States  and  Spain,  but  may,  as  foreigners  to  both  coun- 
tries, assert  their  rights  to  their  liberty  before  our  courts.     United  States  v.  Schooner 
Amstady  156. 

Evidence,  4. 


JEOFAILS,  STATUTE  OF. 
Verdict. 
VOL  XIV.  66 
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JOINT  DEFENDANTS. 
CoUBTS  or  THE  Unitbd  Statu,  16. 17;  Pabtnebahip;  PLBADnra^  7. 

JOINT-TENANT. 

DOWEB,  1. 

JUDGMENT  AND  DECREE. 

1.  In  a  former  suit  in  equity  between  the  same  parties,  this  court  having  adjudicated 
on  certain  subjects  in  controyersy,  that  decree  was  conclusive,  and  those  subjedi 
cannot  be  again  examined.    Bank  of  the  United  SuUes  v.  Beverly,  533. 

S.  An  auditor's  report  having  been  confirmed,  becomes  conclusive.    lb. 

3.  Though  a  person  having  the  legal  title  to  land  in  one  State,  may  be  decreed  bj  a 
court  of  equity  in  another  State,  to  convey  the  land,  yet  neither  the  decree,  nor  any 
conveyance  by  virtue  of  it,  by  one  not  having  the  tide,  can  operate  beyond  the  juris- 
diction of  the  court     Watkins  v.  HclmarCs  Lessee,  174. 

Amendment,  3 ;  Appeal,  1.  2.  5.  8 ;  Coubts  of  the  United  States,  5.  6. 12 ; 
Evidence,  5 ;  Pabtnebship;  Public  Lands,  21. 26 ;  Statutes,  4.  5 ;  Wbit  or 
Erbob,  1.  2.  4. 

JURISDICTION. 
Judgment,  &c.  8 ;  Lex  Rei  Sitje  ;  Statutes,  4. 5. 

JURY. 
GuABAirriB,  1-8 ;  Law  and  Fact  ;  Patent,  8. 4. 

LACHES. 
Specific  Pebfobmangb,  3. 

LANDLORD  AND  TENANT. 
Reentry  for  non-payment  of  rent,  can  be  made  at  common  hiw  only  after  a  demand  of 
the  precise  sum  due,  at  a  convenient  time  before  sunset  of  the  day  when  the  rent 
was  payable,  and  in  the  most  notorious  phice  upon  the  land,  though  no  persoa  be  oo 
the  land  to  pay.     Connor  v.  Bradley,  674. 

Assumpsit,  2 ;  Ejectment,  2 ;  Estoppel. 

LAPSE  OF  TIME. 

1.  An  equitable  bar  arises  from  lapse  of  time,  in  cases  not  strictly  within  any  statniB 
of  limitations,  but  within  the  rule  which  requires  reasonable  diligence  to  entitle  a 
party  to  relief.    Bowman  v.  Waihen,  560. 

2.  Where  the  owner  of  a  right  to  a  ferry  had  acquiesced  for  thirty-eight  years  in  the 
possession,  enjoyment,  and  improvement  of  a  ferry  at  that  place,  by  others,  equity 
will  not  interfere,  the  lapse  of  time  affording  an  equitable  bar,  even  if  the  complain- 
ants, and  those  under  whom  they  claimed,  had  not  actual  notice  of  the  existence  of 
the  defendants'  ferry,  on  account  of  their  residence  in  another  State.    Ih. 

8.  An  unexecuted  trust  for  the  payment  of  debts,  having  been  decreed  to  be  subsisting 
in  1836,  and  a  bill  to  enforce  that  trust  having  been  filed  soon  after  that  decree,  the 
lapse  of  time  since  Uie  testator's  death  is  not  a  bar.  Bank  of  the  United  Stales  v. 
Beverly,  533. 

4.  Where  a  trust  was  created  in  favor  of  creditors  under  which  one  of  them  had  a  right 
to  require  a  sale  of  the  property  and  payment  of  his  debt  in  April,  1818,  and  ndther 
he  nor  the  trustee  took  any  step  until  August,  1837,  and  the  delay  was  whoUy  un- 
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aoconnted  for,  though  no  statute  bar  existed,  it  was  held  that  the  claim  to  have  the 
trust  executed  was  stale,  and  equity  would  not  interfere.    McKnight  y.  Taylor,  546. 

Limitations,  &c.  3 ;  Pleading,  11. 

LARCENY. 

Witness. 

LAW  AND  FACT. 

1.  Though  the  decision  of  questions  of  fact  belongs  to  the  jury,  yet  when  the  court  is 
asked  for  instructions  based  upon  evidence,  it  must  judge  of  the  relevancy  and  to 
some  extent  of  the  definiteness  and  certainty  of  that  evidence,  and  should  avoid 
giving  any  instruction  upon  a  question  which  the  evidence  does  not  fairly  allow  to 
be  raised.    Roach  v.  Hidings,  317, 

2.  It  is  error  for  the  court  to  instruct  the  jury  that  a  part  of  the  evidence  in  the  cause 
does  not  warrant  them  in  finding  the  defendant  in  fault  It  should  be  left  to  the 
jury  upon  the  whole  evidence,  where  there  is  evidence  of  &ult,  to  find  whether  it 
existed.     Smith  v.  Condry,  487. 

8.  An  instruction  which  has  the  effect  to  withdraw  from  the  jury  any  matter  of  fact 
which  is  open  on  the  evidence,  is  erroneous.    JeweWs  Lessee  v.  Jewell,  578. 

Guarantee,  1-8 ;  Patent,  8. 

LEGACY. 
Dbyisb,  &c 

LEX  LOCL 
A  contract  of  guarantee  ngned  in  New  York,  and  to  be  executed  in  England,  if 
governed  by  the  laws  of  the  latter  country,  in  respect  to  its  construction  and  effect. 
BeU  V.  Bruen,  552. 

Collision,  1 ;  Executors,  &c.  1-8. 

LEX  REX  SITJE. 
A  license  granted  to  an  administratrix  in  Massachusetts,  by  the  supreme  court  of  that 
State,  to  sell  lands  of  the  intestate  in  Alabama,  is  merely  void.     Waildns  v.  Hol^ 
man's  Lessee,  174. 

Judgment,  &c.  1. 

UBEL. 
Admiralty,  1. 

LICENSE. 
Lex  Rei  Sitjb. 

LIMITATIONS  OF  SUITa 

1.  If  an  infant  be  disseised  and  then  marry,  her  disability  as  a  feme  covert  does  not 
relieve  her  from  bringing  a  suit  within  ten  years  after  she  becomes  of  full  age,  under 
the  statute  of  limitations  of  Virginia.  The  only  disability  provided  for  is  what 
existed  when  the  right  of  action  accrued.    Mercers  Lessee  v.  Selden,  491. 

%  Under  the  statute  of  limitations  of  Virginia,  an  heir  has  ten  years  within  which  to 
bring  his  action,  if  the  entry  of  the  ancestor,  who  was  under  disability  at  the  time  of 
his  death,  was  not  barred.     Jh 

8.  Though  twenty  years  is  sufficient  in  equity  to  operate  as  a  bar,  between  individuals, 
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as  to  a  land  title,  yet  Boch  a  rule  cannot  be  applied,  as  between  States.    AH  dw 

circnmfltances  most  be  contidered  and  the  amount  and  kind  of  aoquioBcence  aaoep- 

tained.    Rhode  Island  t.  MassacktuettSf  81. 
4.  One  who  takes  a  deed  of  land  from  a  third  person,  places  it  upon  record,  takes  the 

profits  of  the  land,  and  sells  parts  of  it,  has  a  sufficient  adverse  seisin  to  set  up  the 

statute  of  limitation,  as  against  his  children,  whose  guardian  he  was,  and  who  claimed 

in  right  of  their  mother,  once  the  lawful  owner  of  the  land.    Mercer's  Lessee  t.  Sel' 

den,  491. 
6.  In  New  York,  a  reh'gious  corporation  can  make  defence  under  the  statute  of  limitap 

tions,  though  not  capable  by  law  of  taking  and  holding  Uie  lands  in  question.    Har* 

pending  ▼.  The  Dutch  Churchy  878. 
6.  The  settled  construction  of  statutes  of  limitation  by  the  state  courts,  will  be  foUofwed 

by  this  court    lb. 

Lapse  of  Time;  Pleading,  8-6, 11 ;  Public  Lands,  30. 

LOUISIANA- 
CoNTBAOT,  S^-4;  Courts  of  the  United  States,  1. 11 ;  Sxbcution,  1 ;  Wkit 

OF  Ebrob,  2.  5.  6. 

MANDATE. 
Appeal,  8 ;  Gqubts  of  the  United  States,  5.  6. 

MARRIAGE. 

Whether,  under  the  laws  of  Geoi^  or  of  South  Carolina,  a  valid,  legal  marriage  can 
be  made  by  an  agreement  of  the  parties,  in  the  presence  of  friends,  to  many,  before 
any  sexual  intercourse  between  them,  and  followed  by  cohabitation,  the  court  was 
equally  divided  in  opinion.    JeweWs  Lessee  v.  JeioeU,  578. 

Eyidenob,  1.  2. 

MARSHAL. 

1.  Under  the  act  of  January  81, 1828,  (8  Stats,  at  Lai^  728,  §  1,)  instructions  given 
by  the  President  to  the  secretary  of  the  treasury,  to  make  the  necessaiy  advances 
to  the  marshals  of  the  United  States  to  enable  them  to  execute  their  duties,  were 
legal,  and  for  the  moneys  so  advanced  the  sureties  of  the  marriiab  were  responsible. 
Williams  v.  United  States,  «14. 

2.  Such  duties  can  be  performed  by  the  President  only  through  the  agency  of  the 
appropriate  departments.    lb, 

8.  The  dockets  and  records  of  a  court,  which  show,  in  the  modes  in  that  court  usual, 
the  receipt  of  moneys  by  the  marshal,  are  evidence  against  his  sureties.    lb, 

MARYLAND. 
DowEB ;  Slaves,  1.  2. 

MASTER. 
Salyaoe. 

MISSISSIPPI 

Clbbks,  &c.;  Coubts  of  the  United  States,  17;  Escape;  FoRTHCOMiKa 

Bond  ;  Pabtnebsbip  ;  Pleading,  2 ;  Slayes,  8. 

MOBILE. 
Constmction  of  a  special  act  of  congress,  of  May  26,  1824,  (4  Stats,  at  Large,  66J 
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granting  eertain  lots  of  ground  to  the  city  of  Mobile.    McbUe  v.  EslaoOf  267 ;  Mo- 
hUe  V.  HaOett^  284. 

MORTGAGE. 

1.  If  a  deed,  absolute  in  its  form,  was  intended  as  a  security  for  a  loan  of  money,  equity 
treats  an  attempt  to  convert  it  into  a  sale  of  the  property,  as  a  fraud,  against  which 
it  relieves  by  decreeing  a  redemption.    Morris  v.  Nixon,  522. 

2.  Where  the  original  proposition  was  for  a  loan  on  the  security  of  the  property,  and 
a.  bond  was  given  for  the  sum  advanced,  though  the  deed  was  absolute,  the  grantee 
must  show  that  the  original  design  of  a  loan  on  security  was  changed,  and  a  sale 
substituted  therefor.    lb, 

8.  Circumstances  which  convinced  the  court  that  a  loan  on  security  was  intended.   lb. 
Assignment,  4 ;  Constitutional  Law  ;  Dow|us,  2 ;  Insurance,  1-6 ;  Writ  of 

Error,  2. 

NAVIGABLE  WATEBS. 

Sea. 

NEW  JERSEY. 
Sea. 

NEW  YORK- 

LiHXTATIONB,  &C.  6 ;  PLEADING,  8. 

NOTICE 
Insurance,  8. 4 ;  Lapse  of  Time,  2 ;  Public  Lands,  27 ;  Statutes,  5. 

NOVATION. 

If  a  novation  be  conditional,  the  original  debt  is  not  extinguished  until  it  becomes 
absolute  by  performance  of  the  condition.    Hyde  v.  Booraem,  232. 

OFFICER. 
An  extra  service  or  duty  performed  by  an  officer,  under  the  employment  of  the  proper 
department  of  the  government  charged  with  the  execution  of  that  duty,  may  be 
suitably  compensated  by  such  department,  if  not  prohibited  by  some  positive  law. 
Oratiot  v.  United  States^  106. 

Army,  &c.  ;  Receivers,  &e. ;  Public  Lands,  28 ;  Surety  ;  Taxes,  2. 

PARENT  AND  CHILD 
Limitations,  &c.  4. 

PARTNERSHIP. 
In  Mississippi,  suits  on  written   promises  of  copartners,  may  be  brought  agunst 
one  or  more  of  them,  and  if  three  are  sued,  and  one  pleads  and  two  are  defaulted^ 
the  plaintiff  may  discontinue  against  the  one  who  defends,  and  take  a  judgment  by 
de&ult  against  the  oUiers.    Amis  y.  Smith,  811. 

Equity,  8. 

PATENT. 
1.  A  patent  for  a  combination  of  three  distinct  things,  is  not  infringed  by  combining 

56' 
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two  of  tbose  things  with  a  third,  which  is  substantially  different  from  the  third  ele- 
ment described  in  the  specification.    Prouty  r.  Ruggles,  831. 

2.  Where  that  third  element,  as  described  in  the  specification,  was,  forming  the  top  of 
the  standard  of  a  plough,  so  as  to  secure,  bnce,  and  draft,  by  extending  the  stand- 
ard back  from  the  bolt  to  such  a  distance  as  to  form  a  brace  to  the  beam,  and  mak- 
ing the  after  part  of  this  extension  square,  in  such  a  manner  that,  being  jogged  into 
the  beam  it  reh'eved  the  bolt  in  a  heavy  draft.  Held,  that  the  specification  and 
claim  covered  only  this  described  manner  of  relieving  the  bolt,  and  if  the  defendant 
did  not  jog  the  bolt  into  the  beam,  he  did  not  infringe.    lb. 

8  A  patentee  having  described  and  claimed  his  improvement  on  the  cotton-gin,  as 
consisting  in  a  particular  form  of  the  rib,  and  a  particular  nu>de  of  fastening  it  to 
the  framework  of  the  gin :  Held,  1.  That  this  mode  of  &stening  was  an  essential 
part  of  the  invention  claimed.  2.  That  if  the  defendant  used  a  substantially  differ- 
ent mode  of  fiistening,  he  did  not*infringe.  8.  That  it  was  a  question  of  &ct  for 
the  jury,  whether  the  mode  used  by  the  defendant  was  substantially  different  from 
that  described  and  claimed  by  the  plaintiff*.     Carver  v.  Hyde,  400. 

4.  Circumstances  which  will  authorize  a  jury  to  presume  the  existence  of  a  license 
from  a  patentee  to  use  his  invention.    M'Ourg  v.  Kingsktnd,  567. 

6.  Congress  may  modify  the  rights  of  a  patentee  and  of  the  public,  by  legislation  after 
the  emanation  of  a  patent,  provided  it  does  not  take  away  existing  rights  of  prop- 
erty,   lb. 

6.  The  7th  section  of  the  act  of  March  8, 1889,  (5  Stats,  at  Large,  854,)  is  not  limited 
to  patents  for  machines,  manufactures,  and  compositions  of  matter ;  it  embraces  an 
invention  of  a  new  improvement  in  the  art  of  casting  iron,  by  giving  an  angular 
direction  to  the  tube  which  conducts  the  metal  to  the  mould.    lb. 
Public  Lands,  85.  26. 

PAYMENT. 
Abxt,  &c  7;  Bank:  Novatiobt. 

PEDIGREE. 
Eyidbncb^  1.  2. 

PENNSYLVANIA. 
IksoLVBNT,  1 ;  Slayss,  6. 

PILOT. 
CozxisiOKi  2. 

PIRACY. 
Trbatt. 

PLEADING. 

1.  In  a  declaration  on  a  bond  conditioned  to  prosecute  with  effect  an  action  of  re- 
plevin, it  is  a  sufficient  assignment  of  a  breach,  that  **  the  suit  was  not  prosecuted 
with  effect"     Gorman  v.  Lenoo^s  Executors^  44. 

2.  In  Mississippi,  any  number  of  breaches  may  be  assigned,  in  a  replication  to  a  plea 
of  general  performance  of  the  condition  of  a  bond.     United  States  v.  Boyd^  68. 

8.  The  statute  of  limitations  of  New  York,  having  made  twen^  years'  adverse  posses 
sion  of  land  a  bar,  a  plea  of  forty  years'  adverse  possession  is  good,  and  it  is  not 
necessary  to  make  express  reference  in  the  plea  to  the  statute  relied  on.  Harpend* 
mg  V.  Dutch  Church,  878. 
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i.  To  test  the  Bufficiency  of  an  answer  in  sapport  of  a  plea,  every  allegation  in  the  bill, 
not  denied  by  the  answer,  must  be  taken  as  tme ;  and  then,  the  plea  having  been 
set  for  hearing,  the  inquiry  is,  whether,  upon  that  state  of  facts,  the  plea  affords  a 
bar.    Harpending  v.  Dutch  Churchy  878. 

5.  If  the  bill  avers  an  express  trust,  and  chai^ges  certain  &cts  as  evidence  of  the  exist- 
ence of  that  trust,  and  the  defendant  pleads  the  statute  of  limitations,  he  must  sup- 
port the  plea  by  an  answer  denying  those  facts  which  are  evidence  of  tlie  trust  /ft. 

6.  The  allegations  in  the  bill  and  the  deniab  in  the  answer  examined,  to  detennine 
whether  the  statute  of  limitations  was  a  bar.    lb, 

7.  Where  several  defendants  unite  in  a  plea  of  non  estfactumjlfthe  instrument  appear 
to  be  the  deed  of  any  one  of  those  so  uniting  in  the  plea,  the  issue  must  be  found 
for  the  plaintiff.     United  Stales  v.  Ltniif  510. 

8.  A  count  which  avers  that  an  accounting  officer  received  public  moneys  during  his 
comtinuance  in  office,  is  not  good  as  against  a  surety  who  became  such  some  time 
after  he  had  entered  on  his  office,  there  being  no  allegation  that  the  moneys,  received 
before  the  defendant  became  surety,  were  in  the  hands  of  the  officer  at  the  time  the 
defendant  became  surety,  and  were  not  accounted  for  afterwards.    lb, 

9.  A  plea  by  one  of  several  defendants  in  an  action  of  debt  on  bond,  that  it  was  mate- 
rially  altered  afler  its  delivery,  without  his  consent,  but  not  averring  the  alteration 
was  made  by  the  plaintiff,  or  with  his  privity,  is  bad  on  demurrer.    lb, 

10.  A  demurrer  to  a  bill  by  Rhode  Island  against  Massachusetts,  which  showed  that 
the  complainant  was  led  into  a  mbtake  in  marking  a  boundaiy,  by  the  agents  of  the 
defendants,  was  overruled.    Rhode  Island  v.  Massachusetts^  81. 

11.  Lapse  of  time  sufficient  to  create  a  bar  under  the  statute  of  limitations,  unaccounted 
for  by  the  bill,  may  be  taken  advantage  of  by  demurrer.    lb, 

12.  A  variance  can  only  be  taken  advantage  of  at  the  triaL  Oorman  v.  Lenos^s  Exec- 
utors, 44. 

13.  The  plea  of  not  guilty  in  trespass,  only  puts  the  matter  of  the  declaration  in  issue, 
and  a  variance  between  it  and  die  writ  cannot  be  noticed  by  the  court.  McKenna 
V.  Fisk,  687. 

14.  Trespass,  de  bonis  asportaHs,  is  a  transitory  action,  and  it  is  not  necessary  to  lay  in 
the  count  the  true  venue,  and  also  the  venue  for  trial  under  a  scUicet,    lb, 

Amsndment;  Coubts  of  the  United  States,  1. 15. 16;  Equity,  2;  Escape; 
Execution,  1 ;  Partnbbship. 

POSTMASTEBpGENEBAL. 
Bills  of  Exchange,  &c.  2. 

POWER  OF  SALE. 
Constitutional  Law 

PRACTICE. 

A^EAL,  8-8;  Courts  of  the  United  States,  5-14. 16. 17. 19;  Evidence,  11; 
Forthcoming  Bond;  Partnership;  Pleading,  12;  Waiter;  Writ  ow 
Error,  2.  5-8. 

PRESCRIPTION. 
Adverse  Possession. 

PRESIDENT. 
Armt,  &o.  1. 4 ;  Evidence,  7 ;  Marshal,  L  2. 
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PROBABLE  CAUSE. 
RBTENirB  Laws,  8. 

PROBATE  COURT. 
Clerks,  &c. 

PUBLIC  LANDS. 

I.  The  English  posseBflions,  in  America,  were  not  claimed  by  right  of  conquest,  but  of 
discoverj,  and  were  held  by  the  king,  as  the  representative  of  the  nation,  for  whose 
benefit  Uie  discovery  was  nuule.     Martin  v.  WaddeWs  Lessee,  845. 

%,  The  powers  of  the  provincial  deputation  at  Havana  and  of  the  council  of  East  IW- 
ida,  in  making  grants  in  the  last-named  province,  examined.  United  States  v.  Deles- 
pine's  Heirs,  100. 

8  The  royal  title  to  lands,  laying  near  forts,  in  Florida,  examined.  MOchel  v.  United 
States,  24. 

4.  The  authorities  of  Spain  had  power  to  make  grants  of  the  public  domain  in  Florida, 
in  accordance  with  their  own  ideas  of  the  merits  of  the  grantee  ;  and  this  court  can 
only  pass  on  the  questions,  whether  a  grant  was  made,  and  what  was  its  legal  effect 
United  States  v.  Hanson,  248. 

5.  The  Spanish  governor  of  East  Florida,  as  the  king's  deputy,  was  the  sole  judge  of 
the  merits  of  an  applicant,  and  of  the  sufficiency  of  the  consideration  of  a  grant. 
United  States  v.  Acosta,  488. 

6.  There  was  no  ordinance  ingrafting  a  condition  upon  a  mill  grant  United  States  y. 
Hanson,  248. 

7.  A  recital  in  a  Spanish  grant,  of  one  of  its  considerations,  will  not  be  deemed  a  con- 
dition, if  it  is  not  declared  to  be  so,  and  if  the  grant  is  in  terms  absolute.  United 
States  v.  Rodman,  50. 

8.  Though  a  grant  declares  that  it  was  made  in  confoimif^  with  a  royal  order,  yet  if  it 
also  shows  that  it  had  other  considerations,  and  in  fiict  was  not  founded  on  that  order, 
the  grant  is  not  invalid  because  the  quantity  of  land  granted  is  greater  than  that 
royal  order  permitted.    lb, 

9.  A  grant  of  *'  ten  thousand  acres  on  the  northwest  side  of  the  head  or  lagoon  of  In- 
dian River,"  made  by  the  local  authorities  of  Spain  in  East  Florida,  —  Held,  under 
the  circumstances,  to  be  sufficiently  specific  to  support  a  survey,  made  after  the  date 
of  the  treaty  1819,  between  the  United  States  and  Spain.  United  States  v.  Low, 
280. 

10.  A  survey  by  the  surveyor-general  of  Florida,  made  after  January  24, 1818,  at  a 
different  place  from  that  called  for  by  a  grant,  is  inoperative.  Ufiited  States  v.  Bre- 
ward,  217. 

II.  But  if  the  grant  sufficiently  described  the  land  to  enable  a  surveyor  to  run  the 
lines,  it  was  valid,  and  a  survey  will  be  directed.    lb. 

12.  A  grant,  too  indefinite  to  be  located,  and  never  actually  located  by  any  survey  un* 
der  Spanish  authority,  is  void  as  against  the  United  States.  United  States  v.  Deles- 
fdn^s  Heirs,  100.  • 

18.  A  grant,  containing  no  calls  by  which  it  could  be  located,  and  not  in  fact  located 
by  the  Spanish  authorities,  is  void.    Buyck  v.  United  States,  74. 

14.  A  grant,  by  the  local  authorities  of  Spain,  in  East  Florida,  of  **  a  square  of  eight 
leagues  of  land  on  the  waters  of  Hillsborough  and  Tampa  bays,**  not  located  by  a 
survey  recognized  by  those  authorities  before  January  24, 1818,  did  not  separate  any 
particular  tract  from  the  public  domain,  is  not  capable  of  being  surveyed  by  its  calls, 
and  consequently  made  no  title  which  is  protected  by  the  treaty  of  1819,  betweeo 
the  United  States  and  Spain.     United  States  v.  Miranda^  224, 
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16.  If  a  concession  of  land  by  the  governor  of  East  Florida  did  not  ascertain  the  par- 
ticular land  granted,  so  thtri;  it  could  be  severed  from  tihe  public  domain  by  a  survey 
pursuant  to  calls  in  the  grant,  and  if  the  only  survey,  made  for  the  grantee  undeor 
the  Spanish  authorities,  was  of  land  not  granted,  the  grantee  has  no  title,  as  against 
the  United  States,  which  a  court  of  justice  can  confirm.  United  Suue$  v.  ForM$ 
Heirs,  63. 

16.  A  grant  of  land  by  the  Spanish  governor  of  East  Florida,  to  be  v<Md  if  a  setde- 
ment  should  not  be  made  within  six  months,  is  void  as  against  the  crown  of  Spain, 
and  as  against  the  United  States,  if  the  condition  was  not  performed.  Buyck  v. 
United  States,  74. 

17.  A  grant  of  lands  by  the  Spanish  governor  of  East  Florida,  "  in  confbrmi:^  wiih  tha 
number  of  workers  he  may  have  to  cultivate  them,  the  corresponding  number  of 
acres  may  be  surveyed  by  him,"  and  that  "he  will  take  possession  within  six 
months,"  no  possession  having  been  actually  taken,  and  no  survey  made,  and  no 
workers  placed  on  the  land,  is  void. ,  OHora  v.  United  States,  86. 

18.  The  stipulation  in  the  8th  article  of  the  treaty  with  Spain  avoids  grants  made  after 
the  24th  January,  1818,  but  not  surveys  made  after  that  time  to  locate  grants  made 
before  that  time,  although  such  grants  contained  no  description  of  the  place  where 
they  were  to  be  located.     United  States  v.  Acosta,  488. 

19.  A  grant,  by  the  governor  of  East  Florida,  of  15,000  acres  of  land  in  that  prov- 
ince, containing  a  direction,  ^  the  surveyor-general  wiU  run  them  for  him  in  the 
places  he  mentions,  or  in  others  that  are  vacant,  and  of  equal  convenience  to  the 
party,"  authorized  a  survey  in  more  than  two  places,  and  of  any  vacant  lands  in  the 
province,  to  make  out  the  quantity.     United  ^aies  v.  Clarke's  Heirs,  265.    • 

20.  Under  the  act  of  May  26, 1880,  (4  Stats,  at  Large,  405,)  concerning  land  claims 
in  Florida,  if  any  limitation  of  time  for  filing  a  petition  is  implied,  it  can  only  be  one 
year  from  the  date  of  that  ad     UniUd  States  v.  Ddespine^s  Heirs,  100. 

31.  The  authenticity  *of  a  document  having  been  sanctioned  by  a  Spanish  tribunal, 
which  acted  on  it,  in  making  a  title,  it  is  too  late  to  question  its  genuineness,  as  it  re- 
spects that  title,    lb. 

22.  The  certificate  of  a  survey,  by  the  surveyor-general  of  the  Spanish  province  of 
Florida,  is  to  be  taken  as  primd  Jwne  correct     United  States  v.  Breward,  217. 

28.  The  original  of  a  grant  of  land  by  the  Spanish  governor  of  East  Florida  not  being 
found  in  the  proper  depositoxy,  a  copy,  certified  by  the  secretary  of  the  Spanish  gov- 
ernment, was  held  admissible.     United  States  v.  Acosta,  488. 

24.  The  return  of  a  private  surveyor,  employed  as  the  agent  of  the  grantee,  is  not  pre- 
sumed to  be  correct;  it  is  a  mere  private  paper,  and  is  not  evidence.  United  States 
V.  Hanson,  248. 

25.  Where  a  patent  is  founded  on  an  assignment  of  a  certificate  of  a  military  right,  a 
court  of  equity  may  inquire  into  an  alleged  fraud  in  that  assignment,  and,  if  found 
fraudulent,  decree  the  holder  of  the  legal  title  to  be  a  trustee  for  the  equitable 
ofrner.    Brwh  v.  Ware,  84. 

26.  The  act  of  the  register  in  issuing  a  warrant  under -such  a  certificate,  is  ministerial, 
not  judicial.    lb, 

27.  An  executor  has  no  power  to  assign  a  military  right,  unless  given  to  him  by  tho 
will,  and  a  purchaser  of  such  a  title  has  constructive  notice  of  the  will,  which  he  wm 
bound  to  see.    lb. 

28.  An  officer  of  the  United  States  is  not  deprived,  by  any  act  of  congress,  of  the  ben- 
efit of  the  preemption  laws.     United  States  v.  Fitzgerald,  128. 

29.  No  reservation,  or  appropriation  of  a  tract  of  land,  can  be  made,  after  a  citizen 
has  acquired  a  right  to  it  under  a  preemption  law.    lb, 

80.  Congress  alone  has  authority  to  make  and  authorize  appropriations  of  the  pablio 
lands.    Tb, 

Evidence,  9. 10 ;  Mobile. 
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RECEIVERS  OF  PUBLIC  MONEYS. 

Under  the  act  of  April  20, 1818,  (8  Stats,  at  Lai^,  466,)  a  receiTer  of  public  moneyi 
18  entitled  to  calculate  his  commission  on  public  moneys  received  by  1dm  during  the 
year  commencing  with  the  date  of  bis  commission,  and  not  during  Uie  calendar,  or 
fiscal  year ;  and  he  may  retain,  not  exceeding  $2,500,  for  Uie  fraction  of  a  year, 
when  he  goes  out  of  office.  United  States  y.  Dicksonj  54. 
Contract,  1 ;  Pleabiko,  8. 

RECORD. 
CouBTS  or  THB  Ukitbd  States,  1.  3 ;  Etidbnce,  5 ;  Mabshal,  S  ;  Wmn  o» 

Error,  5.  7. 

REGISTRATION. 

Ships,  &c. 

RELEASE. 
Equity,  5-7. 

RENT. 
Ejbotkbnt,  8 ;  Landlord  and  Tbnant. 

RES  GESTiB. 
•  Etidbncb,  S. 

REVENUE  LAWS. 
1.  Under  the  66th  section  of  the  Collection  Act  of  1799,  (1  Stats,  at  Lai^  677,)  the 
ftcts  that  the  duties  were  paid,  and  the  goods  passed  through*  the  custom-house,  do 
not  prevent  a  forfeiture  for  a  fraudulent  invoice ;  and  this  section  is  not  repealed  by 
Oie  act  of  May  28,  1830,  (4  Stats,  at  Large,  410,  (  4,)  nor  by  the  act  of  July  14, 
1882,  (4  Stats,  at  Large,  598,  ^  14.)     Wood  r.  United  States,  886. 
S.  What  probable  cause,  shown  by  Uie  prosecution,  changes  the  burden  of  proof  under 
the  71st  section  of  the  Collection  Act  of  1799,  (1  Stats,  at  Laige,  678.)    lb. 
Forfbiturb;  Surbtt,  4-6. 

ROBBERY. 
Treaty. 

RULE  OF  COURT. 
Courts  or  the  United  Statbs,  8.  9. 

SALE. 
EqmTT,  8;  Lbx  Rbi  Sitjb;  Ships,  &c.;  Statutes,  4.  5;  Taxes. 

SALVAGE. 

1.  Though  the  master  may  compromise  or  refer  a  question  of  salvage,  where  he  can- 
not consult  his  owners  without  injurious  delay,  yet  his  conduct  will  be  closely  scru- 
tiniced,  and  his  contracts  will  not  bind  the  owners,  unless  they  appear  to  have  been 
such  as  a  discreet  owner  would  have  made  in  similar  circumstances,  and  the  burden 
is  on  those  who  set  up  his  authority.  Houseman  r.  Cargo  of  the  Schooner  NcrA 
CaroHnaj  15. 

t.  If  he  referred  to  arbitrators,  it  must  be  shown  that  the  referees  were  snitafale  per- 
sons, and  their  proceedings  fidr.    i& 
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t.  If  alron  collude  with  the  marter  to  defraud  the  owners,  by  meana  of  aa  arlntm- 
tion,  they  forfeit  all  &eir  rights,  and'  a  court  of  admiralty  has  jurisdiction  to  reach 
and  restore  the  property  awarded.  Houteman  t.  Cargo  of  the  Schooner  North  Ctur^ 
pKna^  15. 

Slavb-Tbadb,  2. 

SEA. 
1.  When  the  Revolution  took  place,  the  people  of  each  State,  in  their  sovereign  char* 

acter,  acquired  the  absolute  right  to  all  their  navigable  waters,  and  the  soils  under 

them.    Martin  v.  WaddelTs  Lessee,  845. 
S.  The  grant  from  Charles  the  Second  to  the  Duke  of  York,  of  the  territory  which 

now  forms  the  State  of  New  Jersey,  passed  to  the  duke  the  soil  under  the  navigable 

waters  as  one  of  the  royalties  incident  to  the  powers  of  government,  which  were  also 

granted,  to  be  held  by  him  in  the  same  manner  and  for  the  same  purposes  as  this 

soil  had  been  previously  held  by  the  crown ;  and  the  same  is  true  of  the  grantees 

under  the  duke.    lb. 
8.  When  these  grantees  surrendered  to  the  crown  all  the  powers  of  government,  the 

title  to  this  soil  passed  to  the  crown,  and  at  the  Revolution  became  vested  in  the 

State  of  New  Jersey.    IB, 
4.  The  construction  of  these  instruments  of  grant  and  surrender  fitHn  and  to  the 

crown  of  England  is  not  a  question  of  local  law,  as  to  which  the  decision  of  the  state 

court  is  binding  on  this  court    lb, 

SEISm  AND  DISSEISIN. 
Advebsb  Posbbssion  ;  Curtesy  ;  Dowbb,  2 ;  Limitatioks,  &c.  1.  4. 

SEIZURE. 

FOBFEITURB. 

SET-OFF. 

Under  the  act  of  March  8, 1797,  $§  8,  4,  (I  Stats,  at  Large,  514,)  an  item  of  credit 
may  be  set  off  in  an  action  by  the  United  States,  whether  the  claim  be  legal  or  equip 
table.    Oratiot  v.  Uniied  States,  106. 

Abmt,  &C.  7 ;  BAinc. 

SHERIFF. 
EecAPB ;  ExECunoK,  !• 

SHIPS  AND  SHIPPING. 
The  enrolment  of  a  bill  of  sale  of  a  vessel  is  not  necessary  to  pass  the  title.    Hotep  t. 
Buchanan,  258. 

Collision  ;  Eyidbnob,  4 ;  Salvagb, 

SLAVES. 

1.  A  bequest  of  slaves  in  Maryland,  "  provided  he  shall  not  carry  them  out  of  the  State 
of  Maryland,  or  sell  them  to  any  one ;  in  either  of  which  events  I  will  and  devise 
the  said  negroes  to  be  free  lor  life,"  was  a  valid  conditional  limitation  of  freedom  to 
the  slaves,  and  took  effect  as  to  one  of  them  upon  a  sale  of  him  by  the  legatee. 
WUliams  v.  Ash,  476. 

t.  A  bequest  of  freedom  to  a  slave  is,  in  Maryland,  a  specific  legacy,  and  may  be  made 
upon  the  same  conditions  and  linutations  as  the  property  in  the  slave  may  be  limited 
over  to  a  third  person.    Ib» 
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A.  The  provision  in  the  oonsdtution  of  Mianarippi,  of  the  year  IdSS,  oonoenung  tha 
introduction  of  slaves  for  sale,  is  merely  directory  to  the  legislature,  and  is  not  qper- 
ative  as  a  law  of  prohibition,  propria  vigare.     Groves  v.  Slaughter,  187. 

4.  Under  and  in  virtue  of  the  constitution  of  the  United  States,  the  owner  of  a  slave 
is  clothed  with  entire  authority,  in  every  State  of  the  Union,  to  seize  and  recapture 
his  slave,  whenever  he  can  do  it  without  any  breach  of  the  peace,  or  any  illegal  vio- 
lence.   Prigg  v.  Pennsyloania,  417. 

5.  The  last  clause  of  the  2d  section  of  the  4th  article  of  the  constitution  of  the  United 
States  confers  on  congress  an  exclusive  power  to  legislate  concerning  the  extradition 
of  fugitive  slaves,  and  the  act  of  February  12, 1798,  (1  Stats,  at  Large,  302,)  is  a 
constitutional  and  valid  law.    lb. 

%.  The  act  of  Pennsylvania  of  March  26,  1826,  is  in  conflict  with  the  constitution  of 
the  United  States,  and  a  conviction  under  it  was  reversed  as  erroneous.    lb. 

Treaty,  2. 

SLAVE-TRADE. 
1.  Negroes,  who  had  lawfully  regained  their  liberty  by  taking  possession  of  a  Spanish 
vessel,  on  board  which  they  were  illegally  confined,  are  not  within  the  act  of 
March  8,  1819,  (8  Stats,  at  Large,  582,)  and  are  not  to  be  transported  to  the  coast 
of  Africa,  though  taken  possession  of,  and  brought  into  the  United  States  by  a  pub- 
lic vessel  of  the  United  States.  UniUd  States  v.  Schooner  Atnistad,  156. 
8.  In  such  a  case  salvage,  amounting  to  one  third  of  the  vessel  and  caigo,  was  al- 
lowed,   lb. 

SOUTH  CAROLINA. 
Marbiagb. 

SPAIN. 
EviDENOB,  9. 10;  Intbrnational  Law;  Poblio  Lakds,  2-28;  Treaty. 

SPECIALTr. 
Assumpsit,  1. 

SPECIFIC  PERFORMANCE. 

1.  The  complainants,  having  purchased  in  good  faith  from  a  grantor  having  no  title,  but 
who  afterwards  bargained  with  the  defendant,  the  true  owner  of  the  title,  for  a  con- 
firmation upon  payment  of  £420,  it  wss  held :  — 

1.  That  the  complainants  must  pay  the  £420  before  they  could  compel  the  defend- 
ant to  make  a  title.    Buclutnnan  v.  UpshatOj  498. 

2.  2.  That  until  the  complainants  had  notice  of  this  obligation  to  pay  the  £420,  they  were 
not  liable  to  pay  interest    lb, 

8. 8.  That  they  were  not  guilty  of  laches  for  not  coming  into  equity  while  they  were  in 

possession  of  the  land  in  good  faith.    lb. 
4. 4.  That  their  suit  could  not  be  defeated  by  their  fidlure  to  tender  the  £420  before  filing 

their  bill.    lb. 

Equity,  2. 

STATE. 
Courts  of  thb  Unitbd  Statbs,  7*10;  Insolybnt,  2;^  LnaTATiosfs',  &c.  8 

Ska,  1 ;  Taxbs. 

STATE  COURT. 
Courts  of  thb  United  States,  1-4.  10.  20.  21;  Insurance,  6;  Limitatzohs, 

&c.  6 ;  Sea,  4. 
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STATUTES. 

1.  The  judicial  department  must  determine  the  construction  of  all  laws  inyolved  in 
cases  before  them,  according  to  their  own  views;  and  though  a  construction  by  the 
treasury  department  of  an  act  of  congress  affecting  its  business,  is  treated  with 
respect,  yet  it  is  necessarily  ex  parUj  and  cannot  conclude  the  judgment  of  a  court 
of  justice.     VhUed  States  t.  Dickson^  54. 

t.  A  proviso,  in  a  statute,  is  strictly  construed,  and  takes  no  case  out  of  the  enacting 
clause,  which  is  not  fiiirly  within  the  terms  of  such  proviso.    Ih. 

8.  There  must  be  a  positive  repugnancy  between  the  provisions  of  the  new  law  and 
the  old,  to  work  a  repeal  by  implication,  and  even  then,  the  old  law  is  only  repealed 
to  the  extent  of  such  repugnancy.     Wood  v.  United  States,  836. 

4.  It  is  sometimes  difficult  to  draw  the  line  of  division  which  separates  executive,  legis- 
lative, and  judicial  powers ;  but  a  special  act  of  the  legislature,  authorizing  an  ad» 
ministratrix  to  sell  land  and  apply  the  proceeds  to  the  payment  of  debts,  is  not  an 
exercise  of  judicial  power.     Walker  v.  Holman's  Lessee,  1 74. 

5.  Such  an  authority  may  be  conferred  without  notice  to  heirs,  who  take  the  lands  of 
their  ancestor  subject  to  the  payment  of  his  debts,  and  to  the  remedies,  general  or 
special,  which  the  legislature  may  provide  for  creditors  in  that  behalf.    lb, 

STATUTES  OF  THE  U.  S.  REFEBRBD  TO  IN  THIS  VOLUME. 
1789,  September  24,  Judiciary.    1  Stats,  at  Large,  78. 

Young  V.  Smith 98 

Parish  v.  Ellis 876 

■.ll,p.78 Smith  v.  Clapp 47 

Eeary  v.  Farmers  and  Merohants  Bank  of  Memphis-  •  196 

Gibson  o.  Chew 816 

■.  11,  22.  pp.  78. 84 Levy  r.  Fitzpatrick 61 

•B.  12.  25,  pp.  79.  86. Gordon  v.  Longest 198 

H  35,  p.  85. Coons  v,  Gallagher 8 

Fulton  r.  M' A  ffee 2^  1 

Mobile  V.  Eslava 267 

Mobile  V.  Hallett 284 

MiUs  r.  Brown 408 

Priggv.  Pennsylvania 417 

Mobile  V.  Emanuel 605 

s.  81,  p.  91 Randolph  v.  Barrett 216 

s.  82,  p.  91 Roach  v.  Hulings • 817 

a.  84,  p.  92 Swift  V.  Tyson 166 

1789,  September  29,  Process  in  Courts  of  the  United  States.    1  Stats,  at  Large,  98. 

Bronson  v,  Eincie '• 628 

s.  2,  p.  9  8 Duncan  v.  Darst  •  •  • 621 

1790,  April  80,  Crimes  against  the  United  States.    1  Stats,  at  Large,  112. 
1. 16,  p.  116 United  States  v.  Murphy 252 

1792,  May  8,  Process  in  Courts  of  the  United  States.    1  Stats,  at  Large,  275. 

Bronson  v.  Kinzie 628 

ft  2.  p.  276 Duncan  p.  Darst • 621 

1798,  February  12,  Fugitives  from  Justice,  &c.    1  Stats,  at  Large,  802. 

Prigg  V,  Pennsylvania 411 
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1 798,  February  -21,  Useful  Arts.    1  Stats,  at  Large,  818. 

M'Clux^  V.  Kingsland M7 

1 798,  March  2,  Judiciary.    1  Stats,  at  Lai^ge,  888. 
1.  8,  p.  885 Bronson  v,  Kiuzie 628 

1 797,  March  8,  Setdement  of  Accounts  with  the  United  States.   1  Stats,  at  Lai^  512. 

United  States  v.  Bank  of  the  Metropolis 114 

s.  2,  p.  612 United  States  v,  Eckford's  Executors 692 

ss.  2.  8. 4,  pp.  612,  616 Gratiot  v.  United  States 106 

1799,  March  2,  Duties.    1  Stats,  at  Lai^,  627. 

United  States  v.  Eckford's  Executors 692 

if.  66.  71,  pp.  677.  678 Wood  v.  United  States 886 

1800,  January  6,  Imprisonment  for  Debt    2  Stats,  at  Large,  4. 

Duncan  v.  Darst-  •  •  • •  •  • 621 

1800,  April  4,  Bankruptcy.    2  Stats,  at  Large,  19. 

Milnor  v,  Metz v 261 

Nelson  v.  Garland 699 

1800,  April  1 7,  Patents.    2  Stats,  at  Large,  87. 

M'Clurg  V,  Kingsland 667 

1800,  May  10,  Sale  of  Lands  northwest  of  the  Ohio.  2  Stats,  at  Laige,  78. 

s.  6,  p.  76. United  States  v.  Dickson 64 

United  States  v.  Linn 98 

1801,  February  27,  District  of  Columbia.    2  Stats,  at  Large,  108. 

United  States  v.  Eliason 804 

1802,  March  16,  Military  Peace  Establishment    2  Stats,  at  Large,  182. 
1.  27,  p.  187 Gratiot  t;.  United  States 106 

1802,  April  29,  Judiciary.    2  Stats,  at  I^arge,  166. 

1.  6,  p.  169 Nelson  v.  Garland 699 

1803,  March  3,  Judiciary.    2  Stats,  at  Lai^,  244. 

Lea  V.  Kelly 72 

Young  V,  Smith 92 

Parish  ».  Ellis 876 

1804,  March  26,  Public  Lands  in  Indiana.  2  Stats,  at  Large,  277. 
s.  14,  p.  282 United  States  v.  Dickson 54 

1807,  March  2,  Locating  Virginia  Military  Land  Warrants.    2  Stats,  at  Lai;ge,  424. 
Coons  V.  Gallagher*  •  •  •  • •    8 

1812,  June  24,  To  amend  the  laws  in  District  of  Columbia.    2  Stats,  at  Large,  756. 
s.  11,  p.  758 Vaughan  v,  Northup 1 

1816,  April  24,  Organizing  General  Staff.    8  Stats,  at  Large,  297. 
i.  6,  p.  298 United  States  v,  Linn 93 
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1817,  March  8,  Settieinent  of  Pubtio  Accounts.    8  Stats,  at  Large,  866. 
a.  11,  p.  867 United  States  v.  Eckfoxd's  Executors 592 

1818.  April  20,  Sale  of  lots  at  Mobile.    8  Stats,  at  Large,  465. 

Mobile  V.  Eslava 267 

1818,  April  20,  Receivers  of  Public  Money.    8  Stats,  at  Large,  466. 

United  States  v.  Dickson 54 

1819,  March  2,  Alabama.    8  Stats,  at  Large,  489. 

Molnle  V.  Eslava 672 

1819,  March  8,  Slave-Trade.    8  Stats,  at  Large,  582. 

United  States  v.  Schooner  Amistad • 156 

1819,  December  14,  Resolution,  Admission  of  Alabama  into  the  Union.    3  Stats,  at 

Large,  608. 

Mobile  V.  Eslava 267 

Mobilcbv.  Emanuel 605 

1820,  May  11,  Land-Offices  in  Illinois.    8  Stats,  at  Large,  571. 
B  4,  p.  571 United  States  v.  Linn 98 

1820,  May  15,  Limiting  Terms  of  Office.    8  Stats,  at  Large,  582. 

United  States  v.  Eckford's  Executors 592 

i.  8,  p.  582 United  States  v.  Linn 93 

1828,  January  81,  Dbbursement  of  Public  Money.    8  Stats,  at  Large,  728. 
s.  1,  p.  728 Williams  v.  United  States 614 

1828,  March  1,  Duties.    8  Stats,  at  Large,  729. 
s.  18,  p.  784 Wood  ».  United  States 886 

1823,  March  3,  Florida  Land  Clfldms.    8  Stats,  at  Large,  754. 

United  States  v.  Miranda 224 

1824,  May  26,  Courts  of  United  States  in  Louisiana.    4  Stats,  at  Laige,  62. 

Gaines  i;.  Relf 5 

1824,  May  26,  Grant  to  Molnle.    4  Stats,  at  Laige,  66. 

Watkins  r.  Holman*  • • 174 

s.  li  p.  66 Mobile  v,  Eslava 267 

n.  1.  2,  pp.  66.  68 Mobile  v.  Hallett 284 

Mobile  V,  Emanuel 505 

1825,  March  S,  Post-Office.    4  Stats,  at  Large,  102. 
■.  48,  p.  114 United  States  v.  Bank  of  the  Metropolis 114 

1828,  May  19,  Process  in  Courts  of  the  United  States.    4  Stats,  at  Large,  278. 

BS.  1.  8,  pp.  278.  281 Duncan  v.  Darst 621 

Bronson  v.  Kinzie 628 

■.8,  p.  281 Amis  w.  Smith 811 
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1828,  May  3d,  Rorida  Land  Clainuk    4  Stats,  at  Large,  384. 
i.13,  p.  286 United  States  «.  Delespine IM 

1880,  May  38,  Florida  Land  C9aims.    4  State,  at  Laige,  408^ 

United  States  v.  Delespine 1 00 

Hobson  V.  liT  Arthur 341 

1880,  May  28,  Duties.    4  Stats,  at  Laige,  409. 
s.4,p.410 Wood  V.  United  States ' 888 

1830,  Maj  29,  Preemption.    4  Stats,  at  Laige,  430. 

United  States  v.  Fitigerald 138 

1881,  March  8,  Lightrhouses,  &c.    4  Stats,  at  Large,  488. 

United  States  v.  Fitsgerald 1 38 

1882,  April  30,  Jefferson  College.    6  Stats,  at  Laige,  484. 

8^4, p. 486 Fulton  v.M'Affee^.-v 2^1 

1882,  July  8,  Patents.    4  Stats,  at  Large,  659. 

M'Clurg  o.  Kingsland 68T 

1882,  July  14,  Duties.    4  Stats,  at  Large,  588. 
ss.  14. 16,  p.  693 Wood  r.  United  States 99$ 

1832,  July  14,  Goremment  of  Florida.    4  Stats*  at  Large,  600. 
a.  8,  p.  601 Parish  v.  Ellis 878 

1884,  Jane  19,  Preemption.    4  Stats,  at  Large,  678. 

United  States  v.  Fitcgerald 188 

Fulton  V.  M*  Affee 38 1 

1884,  June  26,  Land  Districts  in  Illinois.    4  Stats,  at  Large,  686. 

United  States  v,  Linn \ 98 

1834,  June  80,  Department  of  Indian  Affairs.    4  Stats,  at  Large,  736. 
fi.4. 13,  pp.  786.  738 Minis  v.  United  States 188 

1836,  March  3,  Delaware  Breakwater,  &c    4  Stats,  at  Large,  763. 

Minis  V,  United  States 132 

United  States  v.Eliason 804 

1886,  February  11,  Appropriations.    6  Stats,  at  Large,  2. 

Minis  V.  United  States 132 

1836,  May  9,  Appropriations.    5  Stats,  at  Large,  17. 

Minis  V.  United  States 182 

1836,  July  2,  Post-Office.    6  Stats,  at  Large,  80. 

United  States  v.  Bank  <^  the  Metropolis 114 
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18B6,  July  8,  Belief  of  William  FoUard's  Hein.    6  State,  at  Large,  680. 

Mobile  v.  Eslaya S67 

Mobile  v.  Emanuel « •  • 606 

1886,  Julj  4,  Appropriations.    6  Stata.  at  Large,  113. 

Minis  V.  United  States 188 

1886,  July  4,  Useful  Art%.    6  Stats,  at  Laige,  117. 
is.14. 16.  21,  pp.  128, 126«*M'Clurg  v.  Eingsland 66*^ 

1887,  March  8,  Appropriations.    6  Stats,  at  Large,  168. 

Minis  V.  United  States 1 88 

1887,  March  8,  UseM  Arts.    6  Stats,  at  Large,  191. 

IB.  1.  2. 8.  4.  6,  pp.  191. 192 •M'Clux^  v.  Eingsland 667 

1887,  October  16,  Appropriations.    6  Statiu  at  Large,  807. 

Minis  V.  United  States 188 

1889,  March  8,  Appropriations.    6  Stats,  at  Large,  889. 
i.  8,  p.  848 Minis  v.  United  States 188 

1889,  March  8,  Useful  Arts.    5  Stats,  at  Large,  868. 

M'Ciurg  V.  Eingsland 667 

1840,  May  8,  Belief  of  Bobert  Milnor,  &c.    6  Stats,  at  Large,  798. 

liClnor  V.  Metz 86^ 

1841,  August  19,  Bankruptcy.    6  Stats,  at  Large,  440. 

Nelson  v.  Garland 6H 

STIPULATION. 
Admibaltt,  2. 

SURETY. 

1.  Sureties  are  not  to  be  made  liable  for  defaults  of  their  principal  occumng  before 
the  date  of  their  bond,  the  language  whereof  is  prospective,  simply  because  the 
bond  recites  the  appointment  to  office  and  gives  the  date  of  the  commisHion.  United 
States  V.  Boyd,  68. 

8.  Begulations  requiring  periodical  settlements  are  directory  merely,  and  cannot  br 
availed  of  by  the  sureties  of  an  officer.     United  States  v.  Baydy  68. 

8.  Though  moneys  were  received  by  the  principal,  before  the  date  of  the  bond,  if  he 
held  them  in  trust  for  the  United  States  at  its  date,  and  fhiled  to  account  for  them 
afterwards,  this  is  a  breach  of  a  bond,  conditioned  for  the  faithful  execution  of  the 
duties  of  the  office.    lb. 

4.  Under  the  act  of  May  15, 1820,  (8  Stats,  at  Large,  582,)  which  limits  the  term  of 
office  of  a  collector  of  customs  to  four  years,  his  holding,  under  each  term,  is  as  8ep« 
arate  and  distinct,  so  far  as  concerns  sureties  on  his  official  bond,  as  if  the  officCf 
during  these  diffisrent  terms,  were  held  by  different  persons.  United  State t  v.  Eck' 
for<rs  Executors,  692. 

6.  Sureties,  on  the  official  bond  of  a  collector,  are  liable  for  his  misapplication  of  mon« 
eys  received  during  the  term  of  four  years,  for  which  he  was  appointed  when  they 
ngned  his  bond,  but  not  for  the  misapplication  of  moneys  received  prior  or  sub» 
quent  to  that  appdntment.    lb. 
Vol  xiy.  67*  r^  i 
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6.  And  a  treasury  transcript  of  his  accounts,  showing  his  indebtedness,  iSbaa^prMt 
facie  evidence,  may  be  refonned  hy  other  evidence,  which  proves  that  he  is  charged 
with  moneys  which  were  not  received  by  him  during  the  particular  term  to  which 
the  liability  of  the  sureties  sued  in  that  action  extends,  or  that  moneys,  paid  by  him 
to  the  government,  were  received  by  him  during  that  term,  and  so  must  be  credited 
against  charges  made  to  him  during  that  term.  United  Stales  v.  EekfordPs  ExeetOon^ 
692. 

Contract,  1 ;  Mabshal  ;  FLEADma,  8. 

TAXES. 

1.  In  1804,  lands  set  apart  by  congress  for  a  university  in  Ohio,  were  vested  by  the 
State  in  a  corporation,  with  power  to  lease  the  lands  at  certain  rents,  and  to  increase 
the  rents  from  time  to  time  to  the  amount  of  any  taxes  imposed  on  similar  property, 
and  decUring  that  the  lands  should  forever  be  exempt  from  all  state  taxes.  In  1826, 
^e  corporation  was  authorized  to  sell  the  lands.  Held,  that  the  lands  in  the  hands 
of  purchasers  were  not  exempt  from  taxation  by  the  State.  Armstrong  v.  IVeasurer 
of  Athens  County,  299. 

8.  A  State  cannot  tax  an  officer  of  the  United  States,  for  his  office,  or  its  emoluments. 
Dobbins  v.  The  Commissioners  of  Erie  County,  870. 

TENDER. 
Spboifio  Pebfobhanob,  4. 

TIME. 
Lapse  of  TncB. 

TREASURY  TRANSCRIPT.     . 
Evidence,  8 ;  Subbtt,  6. 

TREATY. 

1.  Under  the  9th  article  of  the  treaty  of  1819,  (8  Stats,  at  Laige,  252,)  between  the 
United  States  and  Spain,  providing  for  the  restoration  of  property  rescued  &om 
pirates  and  robbers  on  the  high  seas,  it  is  necessary  to  show,  1.  Tliat  what  is  claimed 
fiUls  within  the  description  of  vessel  or  merchandise.  2.  That  it  has  been  rescued 
on  the  high  seas  from  pirates  and  robbers.  8.  That  the  asserted  proprietors  are  the 
true  proprietors,  and  have  established  their  title  by  competent  proof.  United  States 
V.  Schooner  Amistady  156. 

8.  Negroes,  lawfully  held  as  slaves,  and  subject  to  sale,  under  the  laws  of  Spain,  on 
board  a  Spanish  vessel,  may  be  deemed  merchandise ;  but  native  Africans,  unlaw- 
fully kidnapped,  and  imported  into  a  Spanish  colony,  contrary  to  the  laws  of  Spain, 
are  not  merchandise,  nor  can  any  person  show  that  he  is  entitled  to  them  as  their 
proprietor,  nor  are  they  pirates  or  robbers,  if  they  rise  and  kill  the  master  and  take 
possession  of  the  vessel  to  regain  their  liberty.  United  States  v.  Schooner  Amistadf 
156. 

Iktebnational  Law;  Public  LAin>8,  2-28. 

TRESPASS. 
Pleading,  IS.  14. 

TRUST. 

IteTiSE,  &o.;  ExEOUTioK,  2;  Lapse  of  Time,  8.  4;  PLEADDca,  5;  PuBUfl 

Lands,  25.  26 ;  Surety,  8. 
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UNITED  STATES. 
The  head  of  a  depaitment  has  not  a  right  to  review  the  decision  of  his  predecessor, 
allowing  a  credit,  except  to  correct  some  error  of  calculation  ^  if  he  is  of  opinion 
that  the  allowance  was  wrongful,  he  must  have  a  suit  brought     United  States  ▼. 
Bank  of  ihe  Metropolis^  114. 
Abmt,  &c.  7;  BixLs  OF  Exchange,  &c.  1.  2;  Coittraot,  1 ;  Ezeoutors,  &c.  8; 
Forfeiture  ;  Insolvent  ;  International  Law  ;  Officer  ;  Flbadino,  8  ; 
Public  Lands,  2-28 ;  Receivers,  &c.  ;  Set-off  ;  Slave-trade  ;  Surety 
Taxes,  2. 

USAGE. 
Bank. 

USE  AND  OCCUPATION. 
Assumpsit,  2. 

VARIANCE, 
Pleading,  12. 18. 

VENDOR  AND  PURCHASER. 
Estoppel. 

VENUE. 
Pleading,  14. 

VERDICT. 
The  statate  of  jeo&ils,  the  82d  section  of  the  Judiciary  Act,  (1  Stats,  at  Large,  91,) 
embraces  verdicts,  defective  in  point  of  form,  but  substantially  sufficient  to  enable 
the  court  to  perceive  the  right  of  the  case.    Roach  v.  HvHrngs^  81 7. 

Escape. 

VIRGINIA. 
Limitations,  &c.  1.  2. 

WAIVER. 
Where  no  question  concerning  the  authenticity  of  title-papers  was  made  in  ihe  court 
below,  and  they  were  introduced  without  objection,  proof  of  their  authenticity 
cannot  be  required  in  tins  court.     United  States  v.  Detespine^  100. 

Equity,  6. 

WILL. 
Deyisb,  &c.  ;  Public  Lands,  27. 

WITNESS. 
Though  the  16<ih  section  of  the  act  of  April  80,  1790,  (1  Stats,  at  Laige,  116,)  gives 
one  half  the  fine  imposed  on  one  convicted  of  larceny,  to  the  owner  of  the  goods 
stolen,  such  owner  is  a  competent  witness  in  support  of  the  prosecution.     United 
States  V.  Murphy,  262. 

WRIT  OF  ERROR. 
1.  A  writ  of  error  will  lie  upon  a  judgment  entered  on  an  agreed  state  of  fact?,  signed 
by  the  counsel,  and  entered  on  the  record  of  the  court  below.     United  Slates  v. 
Eliason,  804.  ^  I 
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t.  Under  the  practice  of  lihe  circmt  court  of  the  United  States  in  looitiana,  an  oidar, 
granting  executory  proceis  to  enforce  a  mortgage,  without  notice  to  the  defendantii 
18  only  a  judgment  tM,  and  not  final,  and  a  writ  of  exror  does  not  lie.    Xevy  t. 

8.  Whatever  defects  may  exist  in  final  process,  error  does  not  lie,    Ami$  v.  SmiA^ 

811. 
4.  A  refusal  to  quash  final  process  is  not  a  judgment^  much  less  a  final  judgment,  and 

error  does  not  lie*    lb. 
6.  Though  a  record,  brought  by  a  writ  of  error  from  the  circuit  court  for  Louisiana, 

does  not  show  any  question  of  law  upon  which  this  court  can  pass,  the  case  cannot 

be  dismissed  for  want  of  jurisdiction  for  that  cause.    Minar  y.  TUloison,  613. 

6.  The  pbiintiff  has  a  right  to  be  heard  on  the  question  whether  error  appears  on  the 
record.    lb. 

7.  The  court  will  not  pronounce  an  opinion  upon  questions  not  raised  on  the  record, 
though  the  counsel  on  both  sides  desire  it    Bradstreet  y.  Patter j  816. 

8.  Under  the  48d  rule  of  this  court,  the  production  of  the  original  writ  of  error 
and  citation,  is  sufficient,  without  a  certificate  of  the  clerk  of  the  court  below,  to 
entitle  the  defendant  to  hare  the  case  docketed  and  dismissed.    Amis  y.  Pearief  71. 

COITBTS  OV  THB  UnITBD  StATES,  18. 
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